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Northern  Distriet  of  J^tUf-Yorkf  to  wU  : 

Be  it  rkmsmbbrbd,  thai  on  the  twenty-eighth  day  of  May,  in  the 
forty-fifth  year  of  the  Independence  of  the  United  States  of  America,  A.  D. 
1821,  William  Gould  and  Company,  of  the  said  district,  have  deposited  in 
this  office  the  title  of  a  book,  the  right  n^hereof  they  claim  as  proprietorsi 
in  the  following  words,  to  wit : 

<'  A  Treatise  on  the  CiTil  Jurisdiction  of  a  Justice  of  the  Peace,  in  the 
state  of  New-YorlL.    By  Esek  Cowen,  Esq,  Counsellor  at  Law.'' 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled.  <<  An 
*'  act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps^ 
^  charts,  and  books,  tu  the  authors  and  proprietors  of  such  copies,  during 
<*  the  times  therein  mentioned  ;''  and  also,  to  the  act,  entitled,  ^  An  act  sup- 
<'  plementnry  to  an  act,  entitled,  an  act  for  the  encouragement  of  learning, 
*^  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  pro- 
*'  prietors  of  such  copies,  during  the  times  therein  mentioned,  and  extend- 
*'  ing  the  benefits  thereof  to  the  arts  of  designing,  engraving,  and  etching 
*^  historical  and  other  prints.'* 

R.  R.  LANSING, 
Clerk  of  the  Northern  Distnct  of  New- York''. 
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The  oatore  and  object  of  the  following  irork  needs  no  apola- 
gj.     Tile  court  of  which  it  professes  to  treat,  has  had  an  unin- 
ternipted  existence  in  this  state,  under  different  titles,  and  irith 
.  a  jurisdiction  more  or  less  extensiFe,  for  nearly  a  century  and 

1^  an  half.     At  one  tine  it  took  cognizance  of  various  matters  to 

the  value  of  £100  ;  but  in  1782,  it  was  limited  to  25  dollars,  at 
which  it  remained  stationary,  till  the  year  1818,  when  its  Ju* 
risdictionr  in  this  respect,  was  enlarged  to  50  dollars,  in  matters 
litigated,  and  to  100  dollars  upon  confession.    Long,  however, 
as  this  court  has  existed,  universal  as  the  acquiescence  has  been 
in  the  necessity  of  its  continuance  and  permanency,  its  jurisdic- 
tion embracing  a  considerable  portion  of  the  litigation,  in  a  great 
and  commercial  state  ;  nothing  like  a  treatise  on  its  power,  du* 
ty  and  manner  of  proceeding  has  yet  made  its  appearance.     It 
must  be  obvious  to  every  man  of  reflection,  that  a  work  of  this 
kind  is  not  only  important  to  every  citizen^  but  essentially  re- 
quisite to  justices,  officers  and  suitors  of  the  court :  and  this,  in 
a  special  manner,  since  the  late  extension  of  its  jurisdiction  — 
*^  Its  decisions  daily  affect  the  important  rights  of  citizens.  That 
its  proceedings  should  be  correct,  and  its  judgments  wise  and 
lawful,  must  certainly  be  the  wish  of  every  well  disposed  man. 
That  courts  of  justice  should  be  conducted  vf  ithout  rule,  and  de* 
cide  without  established  principles,  is,  of  all  speculations,  the 
most  wild  and  pernicious.     To  substitute  in  the  place  of  settled 
law,  the  whim,  the  caprice,  the  aiSection,  the  inclination,  or 
what,  nine  times  out  often,  is  the  same  thing,  the  conscience  of 
the  judge,  is  to  unhinge  the  long  established  rules  of  property, 
^d  to  launch  into  a  deceitful,  fluctuating  and  dangerous  sea, 
without  a  compass  to  steer  our  course,  or  a  land  mark  to  guide 
our  way.    To  a  superficial  observer,  the  forms  of  proceeding, 
and  the  rules  of  law  observed  in  our  courts  of  justice,  appear 
futile  and  unmeaning ;  productive  of  delay,  and  the  most  ruin- 
ous procrastination  ;  at  the  same  time  indulging  a  shameful  and 
contemptible  chicanery.  But  to  a  reflecting  mind,  well  acauaint- 
ed  with  the  use  and  foundation  of  judicial  proceedings,  and  prin- 
ciples of  law,  they  appear  indispensible  guards,  established  for 
'  Jthe  aecurity  of  property,  and  protection  of  personal  rights.  ^  A 
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generous,  candid,  bo6est  mind,  unacqaaioted  with  the  refined 
arts  of  designing  and  unprincipled  men,  and  not  siifTiciently  ap- 
prized of  the  force  of  passion,  affection,  antipatliies,  and  even 
aymf^athies,  by  which  all  men  are  more  or  less  influenced,  is 
very  naturally  led  to  belieFe,  that,  in  case  two  men  have  a  con- 
troversy, they  have  nothing  more  to  do,  than  state  thei^  case  to 
a  third  person,  who,  to  all  appearance,  stands  indifferent  be- 
tween them  ;  atid  that  he,  governed  by  no  rules  but  his  innate 
sense  of  justice,  i^  every  way  competent  to  judge  their  cause. 
But  a  man  better  acquair)ted  with  the  human  heart,  possessing 
a  knowledge  of  the  world,  and,  in  the  least  degree,  conversant 
in  judicial  |iroceeding8,  will  at  once  tell  you,  that  there  is  no 
security  in  this  tribunal ;  that  the  bias  and  affections  of  the  um- 
pire, will,  in  a  large  majority  of  cases,  have  an  insensible  influ- 
ence on  his  mind,  which  nothing  but  the  established  rules  ot 
law  can  restrain  ;  that  an  artful,  designing,  insinuating  party 
will  approach  him  under  every  possible  disguise,  and,  by  wick- 
ed, and  deceitful  means,  raise  a  specious,  and  delusive  equity, 
which  the  solid  rules  of  justice  will  at  once  put  down  :    But 
which,  operating  on  the  mind  of  a  man,  who  finds  himself  acting 
under  no  rule,  governed  by  his  own  inclination,  affected  by  pre- 
judice, wrought  upon  by  friendship,  or  influenced  by  passion, 
will  continually  lead  him  info  unintentional  error.     He  who 
has  never  been  called  upon  to  decide  questions  of  interest,  in 
cases  where  his  friend,  or  his  enemy  is  concerned,  knows  not 
the  difliculty  in  separating  the  abstract  Justire  of  the  case,  from 
the  feelings  and  affections  of  the  heart,  'i  hh  is,  however,  more 
easily  perceived  and  felt  by  the  injured  party. 

In  the  organization  of  the  courts  constituted  for  the  trial  of 
small  causes,  ihe  legislature  have  not  authorized  a  departure 
from  any  known,  established,  legal  principle  of  decision,  but  it 
has  very  much  altered  the  manner  of  proceeding,  requiring 
tnurb  less  particularity  and  exactness,  in  this  respect,  than  is  re- 
quired in  the  courts  proceeding  according  to  the  course  of  the 
common  law.  Whether  the  justice,  in  conducting  the  business 
of  his  court,  is  to  be  governed  by  rules  of  practice,  was  a  ques- 
tion for  the  legislature  to  decide.  It  has  declared  that  he  shall 
be  governed  by  rules,  and  has,  by  several  acts  on  the  subject, 
m^Tked  out  those  rules  with  considerable  exactness  and  precis- 
ion. And  the  volumes  of  our  rases  upon  ceitiorari,  show  the 
strirtness  by  which  he  is  tied  down  to  the  decisions  of  the  com- 
mon law.  In  mar>y  instances,  hi^  rules  and  course  of  practice, 
D)ust  be  conformable  to  thosp  usual  in  courts  of  record.  It  is 
t)i»vious.  then,  that  on  the  light  understanding  of  the  practice  of 
those  courts,  and  the  piinciples  of  la^  by  which  they  govern 
theo'selves  in  deciding  controversinj*,  so  far  as  they  apply  here, . 
must  very  much  depend  on  th^'  iitility  and  publickfconvenience 
of  the  justice's  courts  ;  as  also  the  security  of  property  cookiog 
jvitbiD  their  jurisdictioD. 
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Tbe  continual  errors  which  many  justices  ran  into,  in  their 
proceedings,  ander  the  law  which  confers  their  civil  jurisdic- 
tion, prove  that  they  w^nt  an  explanation  of  that  law  in  their 
hands.  It  is  impossible  that  it  should  be  otherwise.  *  A 
law.  of  such  magnitude  cannot  carry  every  exposition  on  its 
breast,  i'he  very  terms  of  art  made  use  of,  have  called  forth 
folios  of  explanation  and  comment,  applicable  to  onr  higher 
tribunals  ;  and  volumes  have  been  written  to  explain  and  il- 
lustrate questions  of  not  more  difficulty^  than  those  which  oc- 
cur every  day  in  justices'  courts.  Men  of  the  first  profession- 
al abiHties,  do  not  agree  in  every  point  ;  much  less  are  we  to 
expect  a  uniformity  of  opinion  from  men  unaccustomed  to  le- 
gal investigation.  Such  men,  however,  are,  in  the  contempla- 
tion of  the  legislature,  to  carry  this  law  into  effect.  Lawyers 
obtain  koowleclge  from  books,  and  justices  would  be  more  than 
men,  if  they  could  acquire  it  in  any  other  way."* 

'*  I  certainly  shall  not  presume,"  says  that  great  luminary 
of  our  jurisprudence,  the  present  Chancellor  of  this  state» 
•'  to  strike  out  any  new  p;ith,  with  visionary  schemes  of  innoira* 
tion  and  improvement ;  via  antiqua  via  est  tuta.  It  would,  no 
doubt,  be,  at  times,  very  convenient,  and  perhaps  a  cover  for 
ignorance,  or  indolence,  or  prejudice,  to  disregard  all  English 
decisions  as  of  no  authority,  and  to  set  up  as  a  standard,  my 
own  notions  of  right  and  wrong.  But  I  can  do  no  such  thing. 
I  am  called  to  the  severer  and  more  bn ruble  duty  of  laborious 
examination  and  study.  It  was  Lord  Bacon,  who  liiid  it  down 
as  the  duty  o(  a  judge,  to  draw  his  learning  from  books,  and 
not  from  his  own  head.^t 

When  I  consider  the  perpetual  doubts  and  embarrassments, 
which  perplex  and  harrass  the  greater  number  of  justices,  while 
engaged  in  diitcbarging  the  useful  and  laborious  dutien  impo><ed 
upon  them  by  the  laws  of  this  state  ;  the  importance  of  any 
effort  which  shall  tend,  in  the  least,  to  render  their  path,  in  this 
respect,  more  plain  and  easy,  will^  I  am  confident,  be  duly  ap- 
preciated by  those  gentlemen.^     For  their  use  and  the  use  of 


1 

*  Most  of  the  above  observations,  marked  as  quoted,  are  either  sugges- 
ted by,  or  taken  Ferbaiim  from  the  preface  to  Judge  Pcnntn^/oti's  excel- 
lent treatise  on  the  justice's  court  of  JJew-Jcrsey.  1  have  therefore  add- 
ed a  quotation  for  the  whole. 

I  t  1  John.  Ch.  Rep.  530. 

f  t  l.have  observed,  for  a  few  years  past,  wWe  attending  the   Supreme 

'  Court  at  w^Z6any,tbat  a  consirierable  share,  and  in   several  instances,  I 

\  think,  a  majority  of  the  causes  Which  have  occupied  the  lar^^e  calendar  of 

that  court,  at  their  January  and  Ay^utt  Tenn»,'aie  brought  there  by  cer- 
tiorari from  a  juitice'fl  court. 
> 
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those  officera  who  serve  their  process,  and  persons  who  maj ' 
be  suitors  in  their  courts,  are  the  following  pages  primarily  in- 
tended. In  a  work  of  such  a  variety  and  extent,  a  reference  to 
the  authorities  from  which  the  matter  is  collected,  was  found 
essential  for  my  own  conduct  in  travelling  through  so  large  a 
field  of  investigation.    To  render  these  references,  at  the  same 
time,  of  as  much  utility  as  possible,  1  have,  where  it  was  prac- 
ticable, referred  to  such  approved  elementary  treatises,  as  con- 
tain quotations  of  the  original  reports,  or  other  authorities  es- 
tablishing the  principles  advanced.     I  have  then  brought  down 
each  particular  head,  by  a  direct  reference  to  such  late  English 
and  American  reporters,  as  are  not  noticed  in  the  elementary 
treatise  quoted  s  or  rather,  such  cases  given  by  those  reporters, 
as  1  thought  of  any  practical  use  tJ  the  magistrate.      As  a  ma- 
jority of  the  law  libraries  in  the  state,  are  probably  composed, 
principally,  and  many  of  them,  almost  exclusively,  of  these  eU 
ementary  works,  a  greater  number  of  justices   will  thereby 
be  enabled  to  avail  themselves  of  the  known  liberality  of  thetf 
neighbours  of  the  profession,  by  examining  the  books  thus  re- 
ferred to,  in  order  to  obtain,  where  necessary,  still  more  am- 
ple instmction  upon  the  point  before  them.      By  endeavoring 
thus  to  trace  the  principle  advanced  as  near  as  possible  to  its 
original  source,  it  will  enable  them  to  supply  defects  and  cor- 
rect those  errors  which  may  have  intervened  in  the  following 
treatise.      To  facilitate  such  researches,  when  they  have  the 
means  in  their  power,  I  have  prefixed  an  "  explanation  of  ab» 
hreviations  used  in  references  to  law  books y  ^c,^*  published  in 
Clarke's  Bibiiotheca  Legutn — London^    1819:  adding  thereto, 
an  explanation  of  abbreviations   used  in  references  to  American 
law  boohf  in  the  course  of  the  work. 

In  exemplifying  any  principle  advanced,  I  have  generally 
pursued  the   more  usual  course  of  authors,  by  giving  a  brief 
outline  of  the  facts  contained  in  the  case  itself,  a?  reported,  or 
stated,  in  the  author  referred  to.     To  this  remark,  there  will/ 
however,  be  found  mnny  exceptions.      And  where  I  supposed 
the  case  so  complicated  and  technical  as  to  confound  the  gene- 
ral reader,  1  have  usually  dismissed  it  at  once,  and  drawn  the 
illustration  directly'from  common  life. 

I  cannot  but  persuade  myself,  that  this  book  will  also  be  found 
useful  to  the  man  of  business,  as  well  as  the  justice  ;  and  this, 
not  only  on  account  of  the  instruction  it  cor  tains  concerning 
the  structure  and  mode  of  enforcing  mo^t  of  the  contracts  in 
civil  life ;  but  because  a  very  gri^at  proportion  of  his  credits 
are  many  times  the  subject  of  collection  in  a  justice's  court.-— 
Besides,  his  extensive  commercial  intercourse  with  mankind, 
frequently  leads  to  controversies,  which  are  to  be  litigated 
there.  And  as  professiouHl  assistance  is  sometimes  obtained 
with  great  difficilty,  and  is  always  burthensome  to  the  suitor^ 
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JO  a  coarl  where  do  compensafioD  therefor  can  be  taxed  against 
the  party  in  the  wrons;,  prudence  would  seem  to  dictate  some 
preparation  to  manage  bis  causes  in  person.  Indeed,  his  rights 
woald  often  be  materially  impaired,  perhaps  lost  entirely,  by  a 
neglect  of  V  this  daty. 

A  judge,  who  ranks  among  the  first  for  learning  and  jndicial 
experience  of  any  in  the  state,  not  to  say  in  the  United  States^ 
on  looking  over  those  pages  of  the  work  devoted  to  general  law, 
gave  it  a  still  higher  character  ;  and  was  pleased  to  remark  in 
his  note  to  the  bookseller,  that  he  also  thought  it  a  book  of  ref- 
erence highly  valuable  to  his  brethren  of  the  profession.  He 
probably  founded  his  opinion  upon  the  nnmerons  quotations 
which  he  observed,  made  from  the  Jate  English  and  American 
reporters,  not  bronght  down  to  this  time  by  other  books  of  ref- 
erence. Should  the  sphere  of  its  usefulness  be  thus  enlarged, 
beyond  the  anther's  primary  design,  it  will  be  peculiarly  grati- 
fying to  bis  feelings.  The  work  will  then  be  in  the  hands  of 
a  class  of  gentlemen,  fully  competent  to  appreciate  the  difficul- 
ty and  labour  of  its  execution,  and  who  will  look  with  an  indul- 
gent eye  upon  those  errors,  which  he  cannot  pretend  to  have 
entirely  avoided.  Should  it  answer  the  elevated  purpose  of 
facilitating  research  in  the  useful,  and,  as  Sir  Edmund  Burke 
justly  styles  it,  '*  noblest"  of  professions,  that  of  our  countrv's 
LAWS  ;  besides  gratifying  that  ambition  to  be  useful  to  hb  fel- 
low citizens,  which  the  author  acknowledges  lo  have  felt,  tbe 
being  tributary  to  such  an  end,  will,  at  the  same  time,  accord 
with  those  feelings  of  respect  and  confidence,  which  he  is 
proud  to  avow,  towards  the  enlightened  and  liberal  members  of 
the  Amcrxcak  bar. 

Saratoga  Springs,  June  dOth,  1821. 


> 


/ 


BSTLANATIOK 


OS 


ABBREVIATIOHS  ITSED  IH  REFfiREKCES  TO  EHCLISB  LAW  BOOKS,  &C. 


A.  (a.)  B.  (b.) 
Ab.  Sh. 

Abr.  Ca.  Eq. 
A.  Ad.  Anoo. 
A;B. 

Ace.  or  Ag.  or,Agr. 

Act. 

Act.  Reg. 

Al. 

Amb. 

Annaly. 

And. 

Andr. 

Aost. 

A88. 

Aet.  Ent. 
Atk. 
Ayl. 
Bac.  abr. 

B.  &  A.  or  Barn,  k  Aid. 
Banc.  Sup. 

Barn.  K.  B. 

Barn.  C. 

Barnes. 

Benl.  Bendl. 

B.  Tr. 

Bl. 

W.  Black. 

H.  Black. 

BIh.  Com. 

Bo.  R.  Act 

B.  k  P.  or  Bos»  4*  Poll. 

Bott. 

Bra. 

Bridg.      , 

Br.  Bro. 

Bro«  Ab. 


A.  front,  B.  back  of  a  leaf 

Abbot's  shipptng 

Abridgment  of  eases  in  equity 

Anonymous 

Anonymous,  at  the  end  of  Ben- 

loe,  Rep.  1661 
Accord  or  agrees 
Acton's  reports 
Acta  Regia 
Aleyn's  reports 
Ambler's  reports 
Reports  time  Hardwicke 
Anderson's  reports 
Andrew's  reports 
Anstnither's  reports 
Assise  (book  of) 
Aston's  entries 
Atkyn's  reports 
Ayliffe 

Bacon's  abridgment 
Barnewatl  &  Alderson's  reports 
Upper  bench 

Barnard iPton's  reports  K.  B. 
Bamardiston's  reports  chancery 
Barnes's  notes  C.  P. 
Benloe  or  Bendloe's  reports 
Bishop's  trial 
Blount 

Sir  Wm.  Blackstone's  reports 
Henry  Blackstone's  reports 
Blackstone's  commentaries 
Booth's  real  actions 
Bosanqaet  and  Poller's  reporti 
Bott's  poor  laws 
Brady  or  Bracton 
Bridgmao's  Rep.  or  Conr. 
Brooke,  Browne,  Brownlow 
Brooke's  abridgment 


ABBREVIATIONS-  ix 

Br.  Brer.  Jad.  4*  EdL  Browolow  Breria  Jadicial,  4-6^ 

firo.  Brow.  Cut.  Brown's  entries 

Bro.  V.  M.  Brown's  vade  mecaoi 

Brown  P.  C.  Browo's  parHament  cases 

Bro»ni  C,  R.  Brown's  chancery  reports 

B.  N.  C.  Brooke's  new  cases 

Brownl.  RedtT.  orEot.  Brovrnlow^s  redivivos 

BrownL  Brownlow  and  Gouldesboroogh^s 

reports 

B.  or  G.  B.  Common  bench 

Bi  R.  Kings's  bench 

Bock.  Buck's  reports  in  bankruptcy 

Balst.  BaUtrode's  reports 

Bunb.  Bunbary^s  reports 

B.  Just  Burn's  justice 

B.  Eccl.  Lawi  Burn's  ecclesiastical  law 
Burr.  Burrow's  reports 
Burr.  S.  G.  Burrow's  settlement  cases 
G.  Codex  (Juris  Civilis) 

C.  C.  Cases  in  chancery 
Cald.  Caldecott'a  reports 
Ca.  temp.  H.  Cases  time  Hardwicke 
Ca.  Case,  or  placita 
Ga.  T.  K,  Cases  time  King 
Gal.  Callis,  Calthrope 
Gamp.  N.  P.  Campbell's  reports  Nisi  Prius 
Cart.  •  Carter's  reports 
Gary.  Gary's  reports 
Garth.  Carthew's  reports 
Gas.  T.  Talb.  Cases  time  Talbot 
Gas.  Pra.  G.  P.  .  Cases  of  practice  common  pleap 
Gas.  B.  K.,  Cases  temp.  W.  III.  (12  Mod.)  ' 
Gas.  L*  £q.  Cases  in  law  4*  equity  (10  Mod,) 
C.  B.  or  C.  P.  Common  Pleas 

Ga.  P.  or  Pari,  Cases  in  parliament 

Gawl.  Cawley 
Gh.  Cas.  Cases  in  chancery 

Ch.  Pre.  Precedents  in  chancery    . 

Ch.  R.  Reports  in  chancery 

Chris.  B.  L.  Christian's  brankru'pt  laws 
[           Clay.  Clayton's  reports 

f  Cl.  Aas.  Clerk's  assistant 

Glift.  Clift's  entries 

.  God.  or  God.  Jar.  Codex  by  Gibson 

Co.  Cop.    .  Coke's  copyholder 

Co.  Ent.  Coke's  entries 

Co.  Lit.  Coke  on  Littleton  (1  In?t.) 

Co.  Mw  C.  Coke's  magna  charta  (2'last.) 

Co.  F«  G.  Coke's  pleas  of  tbe  crown  (3 

Inst.) 

B 


>% 


ABBREVIATIONS. 


Co.  00  Coortfl. 

Comb. 

C.  P. 

Com. 
Com).  Dig« 
Cont. 
Cuoper 

Co. 

Couke  B.  L. 

Cot.  ^ 

Cow, 

Cox- 

Cro.  (1,  2,  3.) 

Cro.  sometimes  refers  to 
Keilway'8  Reports,  pt*S- 
lished  by  Serj.  Croke. 

Cromp. 

CuDn. 

D. 

Dal. 

Dalt. 

D'An. 

Dan. 

Dav. 

Dick. 

Dick.  Jost. 

Dig. 

D.  ^S. 
Dod, 
Dom.  Proc. 

Dong. 

bow. 

Dngd.  ori^        * 

Dog.  S. 

Duke. 

Durnf. 

Di.  Dy. 
Dub. 
E. 

East. 

East.  P.  L- 
Eden. 
Edw.  A.  R. 
£q.  Ca. 

E.  .of  Cot. 
Esp. 
Exp. 


Coke'fi  4  Inst  • 

Comberbach'8  reports 
Cofiiroon  Pleas 
Coniyn'8  reports 
Comyn*s  digest 
Contra 

Cooper's  reports 
Coke's  reports 
Cooke's  bankrupt  laws 
Cotton 

Cowper's  reports 
Coxe's  reports 
Croke  (Eliz.  Jam.  Cha.) 


Crompton  on  courts 
Cunningham's  reports 
Dictum,  digest.  (Juris  Civilis) 
Dalison's  reports 

Dalton's  justice  or  sheriff 

D'Anvers'  abridgment 

Daniel's  reports 

Davy's  reports 

Dickin's  reports 

Dickinson's  justice 

Diges^  of  writs 

Doctor  and  student 

Dodson's  reports  in  admiralty 

Domini  proctor  ;  cases  house  of 
lords 

Douglas'  reports 

Dow's  reports  in  parliament 

Dugdale's  engines 

Dugdale's  summons 

Duke's  charitable  uses 

Dumford  4*  East,  or  Term  re- 
ports 

Dyer's  reports 

Dubitatur 

Easter  Term 

East's  reports 

East's  pleas  crown 

Eden's  rep.  ofNortbington'scase* 

Edward's  adDiirally  reports 

Equity  cases  abridged 

Earl  of  Coventry's  case 

Espinasse's  rep.  or  digest  N.  P. 

Expired 


■i 


ABBREVrATIONS. 


XI 


Far. 

Ff,* 

Fin. 

F.  or  Fitz.  f 

F.  N.  B. 

Fitz-G. 
.  Fl. 

Fol. 

FonhU 

For. 

For.  Pla. 

Forrester 

Foru. 

Foflt.  Forts. 

Fra.  M. 

Freem. 
Gilb.  C.  P. 

Di8t. 

Ex. 

— -  Ev. 

Exch. 

K.  B. 

Rem. 

U«. 

Gilb. 

Godb. 

Godol. 

Golda. 

Gro.  de.  j.  k- 

Hans; 

Hard. 

PJafrk.  P.  C. 

rl.   H.  X  •  G« 

H.  P.  a 

Her. 

Het. 

H.  or  HU. 

Hob. 

Holt. 

Hagfa. 


Farresley  (7  Mod,  Rep.) 
Pandects  ^Juris  Civilis) 
Finch's  reports 
Fitz.herbert 
Fitz.  Nat  Breviam 
Fitz-Gibboo's  reports 
Fleta 

Foley's  poor  laws 
Fooblanqoe  on  eqaity 
Forrest's  reports 
Brown's  Formulae 
Cases  time  of  Talbot 
Fortescne's  reports 
Foster's  reports 
Francis'  maxims 
Freeman's  reports 
Gilbert's  common  pleas  - 
'  distresses 

'  executions 
"  evidence 

^—  exchequer 
■■'  king's  bench 

—  remainders 


Qses 

cases  in  law  and  equity 


Godbolt's  reports 
Godolphin 
Goldsboroogh's  reports 
Grotins  de  jure  belli 
Hansard's  entries 
Hardres's  rieporti 
Hawkins's  pl^as  of  the  crown 
Hales's  Hist  Plac.  Cor. 
Hales's  Pleas  crown 
Heme 

Hetley's  reports 
Hilary  term 
Hobart's  reports 
Holt's  reports 
Haghes's  entries 


*  This  reference,  which  frequently  occurs  in  Blackstonc  and  other  wrh- 
ters,  applied  to  the  Pandects  or  Digesu  of  the  civil  law,  and  is  a 
corruption  of  the  Greek  letter  n.  Vide  Calvini  Lexicon  Jurid.  toe.  Diges- 
torum.  ^ 

t  Fttzherbert^i  abridgment  is  commonly  referred  to  by  the  older  law 
writers;  by  the  title  and  number  of  the  placita  onlyy  e.  g.  Coron.  30. 


•  •.*' 
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ABBREVIATIONS. 


Jan.  Angl. 

Jenk. 

],  S,  loflt. 

Inst.  1,  2,  3. 

Jon.  1,2. 

Jud. 

Keb. 

Kel. 

KeK  1,2. 

K.  B. 

K.  C.  R« 

Keilw.  Kel. 

Ken. 

Kit. 

Lamb. 

La. 

Lat. 

Leach* 

Leon. 

Lev. 

Ley. 

Le  X.Merc. Re 

Liib.  Ass. 

Lib.  Reg.. 

Lib.  Feud* 


Lib.  Intr. 

ttb.  PI. 

Lil.  Abr. 

Lil. 

Lit. 

Lind* 

Lit.  with  S. 

Loft. 

Long.  QMinto. 

Lut. 

M.  k  S.  or  Maa* 

&  Set. 
Madd. 
Mndd.  Ch. 
Mad. 
Mai. 
Hanw. 


Hutton^  reports 
linpey's  practice  K.  B« 
■■  practice  C.  F- 

sheriff 

pleader 

Jani  Angiornm 
JenkioA's  reports 

(1,2.)  Coke's  Inst. 
Justinian's  Inst. lib.  1.  tit.  2.  seed 
Jones  W.  &  T.  reports 
Judgments  •  , 

Keble's  reports 
Sir  John.  Kelynge's  reports 
Wm.  Kelynge's  rep.  2  parts 
King's  bench 

Rep.  tern.  King  C. 
Keilwey's  reports 
Kennet 
Kitchin. 
Lambard 
Lane's  reports 
Latch's  reports 
Leach's  croivii  law 

Leonard's  reports 

Levinz's  reports 

Ley's  reports 

hex  mercatoria  by  Beawes, 

Liber  Assisarum,Year  Book,pt.  5. 

Register  book 

Liber  Feudoram,  asQally  printed 
at  the  end  of  the  Corpus  Juris 
Civilis 

Old  Book  of  entries 

Liber  Fiacitandi 

Lilly's  practical  register 

Lilly's  reports  or  entries 

Littleton^s  reports 

Lindewood 

Littleton,  S.  for  sectioQ^ 

Lott's  reports 

Year  book  pt.  10. 

Lutfvyche's  reports 

Maule  &  Selwyn's  reports 

Maddock's  reports 
Maddock's  chancery  practice 
Madt^x's  exchequer  &  formolare 
Malyne's  lex  inerraMria 
Manwood's  forest  laws 


ABBREVIATIONS. 


}& 


.Afar. 
Harsh. 

Mer.  or  MeriT* 
M.  ftfich. 
JUitf. 

Mod.  Ca. 
Mod.  c.  1.  4r  €q. 
1,2 

Mod.  lot.   1»  2. 

Mod.  Kep. 

Moll. 

Mo. 

N.  R. 

N.  Beol. 
N.  L. 
No].  Sett. 
North. 
N.  Nov. 
No.  N. 
O.  Bed. 
Off.  Br. 
Off.  Ex. 
Ord.  Cla. 
Old.  Ch. 
Ow. 
Pal. 
Par. 
Pea. 
P.  Paa. 

PI.  PJa.  P.  p. 

P.O. 

P.W. 

Perk. 

PhiUim. 

Pi.  Com.  ^ 
Pol. 
Podu 
2  Poph. 
P.  R.  C.  P. 
Pr.  Reg.  Ch. 
Pr.  Ch. 
Pres.  Cony. , 
Pres.  Aba. 
Pres.  £6. 
PiTce  or  Pr» 


March's  reports 
Marshall's  reports 
Merivale's  reports 
Michaelmas  term 
Mitford's  pleadiogs 
Modero  Cases 

Modero  cases  in  lair  and  equitj, 
(8  4-9  Mod.  Rep.) 

Modas  Intrandi,  1 ,  2* 
Modern  reports 
MbUo^^s  de  jdre  majritimo 

Moore's  reports 

tfew  reports  by  Bosanqaet  and 

^  Poller 
New  Beoloe 
Nelson's  Lntwjche 
Nolan's  settlement  cases 
Northington's  reports 
Novellae  (Juris  Civilis) 
Novaa  Naf rationes 
Old  Benloe 
Officina  brevium 
Office  of  executors 
Orders,  loro  Clarendon's 
Orders  in  chancerj 
Owen's  reports 
Palmer's  reports 
JParker's  reports 
Peake's  reports  N.  P. 
Easter  term 
Placita  ' 

Pleas  of  the  cromi 
Peere  Williams's  reports 
Perkins's  conveyances 
Phillmore's  reports 
Pigot's  recoveries 
Plowden's  com.  or  reports 
Pollexfen's  reports 
Popham's  reports 
Cases  at  the  end  of  Popham's  rep, 
Pract.  register  in  com.  pi. 
f^ract.  register  in  chancerj 
Precedents  in  chancery 
Preston's  conveyancing 
Preston's  on  abstracts 
Preston  on  estates 
Pcice's  reports 


XIV 


ABBREVIATIONSk 


Priv.  Lond.  * 
Pr.  St. 

Quinti  Q^into* 
Q,  War- 
R. 

Hast. 

Lit.  Raym* 
Kaym.  T. 

lieg.  Brey. 
Reg.  Fl. 
Reg.  Jad. 
Rep.  (l,2,&c-) 
Rep.  £q. 
Rep.  Qp  A. 
Rep.^     temp. 

Finch 
Rob. 
Rob.  A. 

%    R.  S.  L. 
Rose 
Ron.    U    Roll. 

Abr,    " 
Roil. 
Rash. 
Ry.  F. 
Salk. 
Sal. 
Saund. 
S.  §. 

SelHT.  N.  P. 
S.  B. 
S.  C. 

Sch.  4r  Let 
Sect. 
Seld. 
Sel.  Ca. 
Sem. 
Seas.  ca. 
Show. 

Shower's  P.  C 
Sid. 

Skin. 

Smith. 

SOED. 

Spel. 


Privilegia  Londini 

Private  statute 

Year  Book,  5  Hen.  V. 

Qao  warranto 

Resolved,  repealed 

Rastell's  entries  and  statatea 

Lord  Raymond's  Reports 

Sir  Thomas  Raymond's  reports 

Raymond 

Register  of  writs 

Res:ula  Ciacitandi 

Registrum  Judiciale 

1,  2,  Coke's  rep.  &c. 

Gilbert's  rep.  in  equity 

Rep.  temp,  q.  Anne 

Finch's  reports 

Robinson's  entries 

Robinson's  reports  admiralty,  or. 

Robertson's  rep.  of  appeals 
Reading  statute  law 
Rose's  reports 
Rolle,  Rep.  and  Abridgment 

Roll  of  the  term 

Rushworth's  collections 

Rymer's  Foedera 

Salkeld's  reports 

Savile's  reports 

Saunders's  reports 

Section 

Selwyn's  Nisi  Prius 

Upper  bench 

Same  case 

Schoales  and  Lefroy's  reports 

Section 

Selden 

Select  cases 

Semble,  seems 

Sessions,  cases 

Shower's  reports 

Shower'  pariiament  cases 

Siderfin's  reports 

Skinner's  reports 

Smith's  reports 

Somuer,  Somers 

Spelman 


•y.5HsD.yU.19,84. 


ABBREVIATIONS.  ^t 

S.  P.  Same  poiot 

^'  ^'  '-'•  Select  chancery  cases 

Stark.  N.  P .  Starkic's  reports 

^taffe-  C.  L.  Starkie's  criminal  lair 

Stat.  W.  Stat.  Westminster     . 

Staunf.  St.  P.  C.  Stauoforde  pleas,  4^  prerogati?« 

OK  IT  JT* 

Stra.  Strange's  reports 

Sty.  Style's  reports 

St  Tri.  State  trials 

Swans.  Swanston^s  reports 

Swin.  Swinburne  on  wills  ' 

Taun.  Taunton's  reports 

Tb.  Dig.  Theloairs  digest 
Th.  br.  Thesaarus  breFiam 

Toth.  TothiiJ's  reports 

T.  R.  Teste  Rege 

T.  K.  Term  reports 

T.  R.  E.   or  T.  Tempore  Regis  Edmtrdi 

E.  R.j 

Tr.  Eq.  Treatise  of  equity 

Trem,  J'*.«'?a«n«.  pleas  of  crowa 

TriB.  Trinity  term 

Vangh.  Vanghan's  reports 

Vent.  Veotris's  reports 

Vet.  entr.  Old  B.  entries 

Vet.  n.  br.  PW  Nat.  brev. 

Vem.  Vernon's  reports 

Ves.  Vesey's,  sen.  or  ion.  reports 

V.  &  B.  or  Ves-  Vesey  and  Beames's  reports 
&  Bea.  ^ 

Vjd.  Vidian's  entries 

Vin.  abr.  Viner's  abridgment 

Wats.  Watson 

(^at.  Cop.  Watkins's  copyholds 

Went.  E.  Wentworth's  executor 

^:  1-  W,  2.  Statutes  Westminster,  1,  ^, 

^»o.  Winch's  reports 

^»Sl»t-  Wiarhtwicke's  reports 

Wils.  Wilson's  reports 

Wms.  Jost.  Williams's  justice' 


t  T%u  MmuUxon  is  frequmay  used  in  l>oroe8day  book,  and  in  ike 
yre  ffnewn/  tetc^  tcrUers.  See  TyrrePs  Hist.  Eng.  Introd.  v.  iii.  49.  S^ 
•1*0  Ctiwel's  Diet.  verb.  ReveUnd^  uktre  notice  U  taken  of  a  wrong  %nf»» 
«J«  0/  Ld.  Coke'8,  I  In§t.  S6yJrom  a  qmtaiion  of  DomesdMr  book,  lAerm 
flw  abbrenation  it  interpreted,  Terri  R«g»  fidwaidi.  '  ^^ 


Y.  B.* 
TclT 


ABBREVIATIONS. 


Williaips'g  rep.  or  Peere  Will- 

iams 
Year  books 
Yelvertoa'a  reportii 


EXPLANATION 


iKBBReviATIONS  USED  IN  RBrERBNCES  TO  AMERICAIT  LAW  BOOKS,  kt* 


,* 


Addison^s  Rep. 
Ad.  Rep. 

Ante. 

Anth.  N.  P.  Rep. 

Bay,  or  Bay's  Rep. 
Bee's  Ad.  Rep. 

Binney,  or  Binney's  Rep. 
Br.  ed. 

Browne's  Rep. 
Burr's  Tr.  by  Rob. 

Caines,  or  Caines'  Rep. 

Caioes'  cas.  err. 

Call. 

Cam.  &  Norw.  Rep. 

C.  or  cb. 
Ch. 

Cbipman's  Rep. 
Cit.  H.  Record. 
'Coleman. 

Con.  Rep.  N.  S. 


Addison'^  reports,  Pennsylvania. 
Admiralty    reports,    by    Petera;^ 

District  Courts,  U.  S. 
Refers  to  a  preceding  page  of  the 

same  work. 
Anthon's  JiiiiPriw  reports,  New- 
York. 
Bay's  reports.  South  Carolina. 
Bee's  Admiralty  reports.  District 

of  South  Carolina. 
Binney's  reports,  Pennsylvania. 
Bradford's  edition  of  the  Colonial 

laws.  New* York. 
Browne's  reports,  Pennsylvania. 
Burr's  trial,  reported  by   David 

Robertson. 
Caines'  reports,  New- York. 
Caines  cases  in  error,  New- York. 
Call's  Virginia  reports. 
Cameron  and  Norwood's  reports. 

North  Carolina. 
Chapter. 

Chancery  or  chapter. 
Cbipman's  reports,  Vermont. 
City  Hall  Recorder,  New- York. 
Coleman's  cases  of  practice,  Nevv^ 

York. 
Connecticut  reports,  new  series. 


•  The  YmT'Boohs  art  usuutlly  rtftrrtd  to  by  the  year  of  each  kingU  reigti, 
iju  Initio  t  letter  vf  hh  ndiney  iina  thf  page  a?"!  nHmber  of  the  PlacUa  ;  to 
^hich  U  sometim/u  fr^iXid  tlu  initial  Utter  of  tM  term,  e.  g.  M.  4  H.  t« 
II.  10. 


fBl 


ABBREVIATIONS. 


xvii 


I' 

I 

f 


Cote*9  Rep. 

Cranch. 

D«li*  Rep. 

Day,  or  Daj'i  Rep. 

Des.  or  Des.  Eq.  Hep. 

Dan.  N.  Y.  pracU 
FederaKft  . 

jQaD.  Kep. 

Oriffith's  treat 

Hall's  Ad. 

HalFs  L.  J. 

JHarris  Si  McHemj'B  Rep. 

Hayw.  Rep* 
Hen.  &  Manf.  Rep. 

John.  tab. 
Joho.  Ch.  Rep* 

J.  &V, 

Jobo.  or  John.  Rfp. 
Jod.  Rep. 
K.  &K. 

Kirby,  or  Kirby'a  Rep- 
L.  U.  S. 
Lex  Merc.  Am. 
Uasoiiy  or  Masoa^B  Rep. 

MaM.  Rep. 
lied.  Jor. 

Manf.  or  Moiif.  R^. 

IS,   R.  Ltm 

N.Y. 

»  T.  Jiiit 

MUe'fl  R^ 

Penn.  Rep. 

FeoD.  OD  am.  castes* 

IReten'  Sep« 


Coze's  reports,  New-Jersey. 
Craoch's  reports.  United  States. 
Dallas'  reports,  PeoDsylvaoia. 
Day's  reports,  Conoecticat. 
Dessaossure's  equity  reports,  S. 

CarolioR. 
Danlap's  New-York  practice. 
Federalist,  by  Hamiltoo,  Jay  aad 

Madison. 
Gallison's  reports,  U.  S.  District 

court,  1  District. 
Griffith's  treatise  on  a  justice's 

court,  New-Jersey. 
Hall's  practice  of  tlie  coart  of  Ad- 
miralty, U.  S. 
Hall's  American  law  journal. 
Harris  and  McHenry's  reports^ 

Maryland. 
Haywood's  reports.  North  Caro- 

Una. 
Hening&  Munford's  reports,  Vir* 

ginia. 
Johnson's  cases,  New- York. 
Johnson's  chancery  reports,  New- 
York. 
Jones  and  Varick's  edition  of  law^. 

New- York. 
Johnson's  reports.  New- York. 
Jodiciai  repository,      do. 
Kent  and  Raddiff 's  edition  of  laws, 

New-York. 
Kirby's  reports,  Connecticut 
Laws  of  the  United  States. 
Law  merchant  of  the  U.  States. 
Mason's  reports,  circuit  court,  1st 

circnit,  U.  S. 
Massachusetts  reports. 
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erally  We.  9.  On  a  judgment.  3  For  various  penalties  impeded 
by  statute  ;  but  this  is  coiiHnod  to  st-ritutes  passed  by  the  state 
legislature  ;  he  hcivtng  q.^  jurisdiction  under  a  ])enal  law  of  the 
United  States,  even  ^hougsb  such  law  should  expressly  confer 
jurisdiction  upon  hiin.lf?)^  4.  On  promises  express  er  implied  to 
pay  money,  in  wUi/itases  an  action  of  trespass  on  the  case  up- 
on an  assumpsii  ii.  preferable,  as  we  shall  see  hereafter. 

The  aijtjo'adf  rfciinuc  is  brought  to  recover  somci  speci6c 
chattel  Ytj^l/;  unlawfully  detained,  but  has  been  superseded  by 
the  acticD*  of  trover^  which  goes  merely  fot  the  value  of  the 
,  chattel.     Detinue  is  now  rarely  beard  of  in  any  court. 

^-  \  .' 

.  ' .  V    The  action  of  covenant  is  brought  for  the  breach  of  any   exc* 

'-  :*  S  cuiory  contract  under  seal,  with  the  exception  perhaps  of  a  bond, 
^      6Q  which  debt  should  be  uniformly  brought. 

The  action  of  trespass  on  tfce  case  is  generally  brought  1» 
For  the  breach  of  a  parol  contract.  This  is  the  action  of  as- 
Mumpsit,  2.  For  the  unlawful  conversion  of  the  personal  pro* 
perty  of  the  plaintiff.  This  is  the  action  of  trover.  3.  For  a 
breach  of  warranty,  or  a  deceit  in  the  sale  of  personal  property^ 

4.  For  acting  contrary  to  a  trust  reposed,  either  in  cuse  of  the 
bailment  of  goods,  or  in  the  line  of  ones  profession  or  trade. 

5.  For  negligently  or  wrongjfully  doing  some  positive  act,  by 
which  another  is  consequentially  injured  in  person,  health  or 
property  ;  or  the  omission  to  do  any  act  required  by  law,  tvhere 
the  omission  produces  injury.  VVhen  the  act  done  produces 
the  injury  it  is  technically  called  misfeasance  ;  where  the  act 
omitted,  nonfeasance  ;  And  the  action  for  either  is  distinguished 
by  the  name  of  actions  of  trespass  on  the  case,  and  are  the  only 
ones  which  are  properly  so  called,  f'om  the  circumstanre  that 
in  declaring  for  these  injuries  the  plaintiff  is  bound  to  state  his 
case  specially  and  at  large  in  his  declaration,  shewing  fully  the 
particular  manner  of  the  injury  happening. 

Under  this  head  the  statute  excepts  from  his  jurisdiction  ac- 
tions where  the  title  to  land  shall  in  any  wise  come  in  question^ 
actions  of  slander,  and  malicious  prosecution.  (^'  )  And  it  has 
been  decided  that  he  has  no  jurisdictioo  of  an  action  on  the 
case  for  bringing  a  vexatious  suit  in  the  court  of  Chancery  ;(k) 
Dor  for  the  costs  of  going  to  Albany  to  swear  to  an  answer  in 
Chancery  in  such  suit  ;(/)  neither  has  he  j>irisdiction  of  an  ac- 
tion either  for  a  malicious  publick  prosecution  by  indictment(m) 
or  otherwise,  or  for  a  vexatious  private  suit  between  party  and 
party.(fi)     And  where  the  title  to  land  comes  in   qu«*'^tion.  ei- 


^t)  17  Johu.  4. 
? )  1.  N.  R.  L.  38T.  (m)  I  John.  Cas.  130* 

k)  JCaines,  171.  (n)  10  John.  106. 
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trespass,  and  upon  the  case,  4*c.  brought  against  any  shertF, 
•  coroner,  justice  of  the  peace,  mayor,  recorder  or  alderman^ 
bailiff,  constable,  marshal,  collector  or  overseer  of  the  poor, 
and  their  deputies,  or  any  of  them,  or  any  other  person,  who  in 
their  aid,  or  assistance  or  by  coromandment,do  any  thin<r  touch- 
ing: bis  or  their  office,  for  or  concerning  any  matter  or  thin<j;, 
by  them,  or  any  of  them  done  by  virtue  of  their  oibce,  shall  bt 
laid  in  the  county  where  the  trespass  or  fact  be  done  and  com* 
mitted,  and  not  else  where. (2) 
• 
This  statute  does  not  extend  to  cases  where  one  does  an  act 
by  colour  of  his  office,  which  he  has  no"  right  to  do,  for  then  he  is 
subject  to  a  suit  the  same  as  any  other  person  ;  without  rejrard 
to  local  jun.<»diction  ;  but  the  cases  intended  are,  where  one 
does  an  act  by  virtue  of  his  office^,  which  he  has  a  right  to  do, 
and  acting  thus  within  the  limits  of  hi«  authority,  he  exercises 
it  improperly,  or  abuses  the  confidence  which  the  law  reposes 
in  him.  As  if  a  sheriff  make  a  false  return.  He  bus  a  rig;ht  to 
make  a  return,  and  in  doing  so  acts  within  the  bounds  of  his  au- 
thority ;  but  his  return  being  false,  he  is  liilbleto  an  action,  and 
the  action  is  made  local  by  the  statute  ;  and  unless  it  be  laid  in 
the  county  where  the  act  is  done,  and  proved  to  be  so  by  the 
plaintiff,   he  must  be  nonsuited  on  the  trial.(a) 

Thirdly.  As  to  parties,  a  justice  has  jurisdiction  of  every 
person  found  in  the  connty,  whether  a  resident  or  not.  But 
thi.^,  in  general,  is  only  where  the  party  is  U)  be  sued  in  his 
own  right,  and  not  in  the  right  of  another,  as  an  executor  or 
administrator  defendant  ;(6)  and,  in  this  case,  even  if  he  confess 
judgment,  it  will  not^confer  jurisdiction. (c)  A  corpomtion 
may  8ue,(rf)  but  cannot  be  sued  before  a  justice. (e)  Attornlcs 
and  counsellors  at  law  are  privileged  only  during  the  session  of 
the  respective  courts  in  which  they  are  licensed  ;(/)  but  during 
that  time  they  are  also  exempt  from  the  service  01  process,  even 
thouf^h  it  be  returnable  after  the  pxpir.ition  of  the  term.(<f)  A 
sheriff  has  n'o  privilege  against  being  sued  in  this  court  for  an 
escape,  (/t) 

On  thi^  bead  the  Supreme  Court  have  declared  generally^ 
that  inferior  jurisdictions,  proceeding:  according  to  the.  course 
of  the  common  law,  are  confined  strictly  to  the  atithority  given 
them.  They  can  take  nothing  by  implication,  but  must  shoiv 
their  power  expressly,  given  in  every  instance.     Accordingly, 


(»)  1.  >.  R.  L.  155.  (d)  7 John.  a'^G. 

(a)  15  John.  2C7.  (c)  5  John.  347. 7  John.  3J6. 

(6)1.  John.  cas.  228.  I  Caincs,   if)  '-  N.  R.  h,  345. 
191.  (ff)  J5  John.  242. 

;j)  3  Caincs,  129.  (7?)  3  John.  369. 
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the  title  to  land  or  other  real  estate  may  by  possibility  come  ia 
qupfttion,  the  jurisdictioD  of  the  justice  Lb  coDditiooal,  and  de- 
pends, in  the  first  place,  on  the  defe  ndant^s  interposing  a  plea  of 
title,  in  the  manner,  wo  efaall  hereafter  have  occasioD  to  no- 
tice ;    or  in  the  second  place,  on  the  question  of  title  actually 
arising  in  the  course  of  the  trial.      In  the  first  case,  the  pLiin* 
tiff's  duty  is  rendered  plain  by  the  act,(r)  the  forms  of  proceed- 
ing  under  which  will  be  €;iven  in  their  proper  place,  in  the 
course  of  the  work.     In  the  second  he  i^  to  wait  till  the  ques- 
tion actually  arises  in  the  course  ofthe  trial,  and  then  to  dismiss 
the  cause  without  renderineran>  judgment.     "  For  instance,  if 
John  brinsjs  nn  action  of  trespass  ajrainst    William  for  fishing  ia 
his  fishery  :  (which  is  real  eslntr)  h'^re  the  action  at  first  is  re- 
gui;ir  ;  forperhn|j«  William  will  not  deny  JoIhi'h  title  to  the  fish- 
ery, hut  only  the  fact  of  fisliinir,  or  perhap*:  dispute  the  value  of 
the  fish,  which  are  maltcrs  the  jupticf^  can  try.     But  if  William 
appears  and  denies  ihe  place  to  he  JohiiV  fisher3i,  and  further 
claims  a  right  to  it  bimsolf,  or  under  some*  other  f>erson,  and 
pleads  title,   and  enters  into  recognizance  pursuant  to  the  act, 
the  jnsiice  can  proceed  no  turlher.  although  he  well  knows  ibat 
it  is  John's  property,  and"  that  William  is  a  trespasser  ;   but  he 
must  receive  the  plea  and  dismiss  the  parties.     And  so  likewise 
in  other  casqs  of  trespass,  for  entering. land,  cuttiiig  wood,  car- 
rying away  bay,  &c.     If  the  defendant  claims  the  premises  as 
his  own,  or  another's  by  whose  permission  he  entered,  the  jus- 
tice must  not  proceed  ;  and  it  is  to  he  observed  that  where  title 
is  claimed  as  aforesaid,  by  the  defendant,  it  is  no  matter  which 
party  has  the  actual  possession. 

But  title  may  come  in  question  in  other  actions  besides  treS" 
pass  for  enlering  on  lands  ;  as  where  John  brings  an  action  of 
trespass  against  William  for  taking  and  detaining  his  horse,  and 
William  pleads  (as  he  may  do)  that  he  took  the  horse  trespass- 
ing on  his  own  land,  and  impounded  him  :  in  this  case  if  John 
admits  the  horse  wiis  on  William's  land,  but  denies  that  he  was 
trespassing  when  he  took  him,  having  been  put  there  by  Wil- 
liam's consent  ;  or  got  there  through  the  fence  of  William  by 
reason  ol  its  badness,  the  justice  may  try  this  issue,  for  the  title 
is  not  in  question  :  but  if  John  should  answer  to  VA'^illiam's  plea, 
that  the  land  on  which  he  took  the  horse  was  not  Willaim*8, 
and  therefore  he  was  a  trespasser  in  so  doing,  this  allegation 
brings  William's  title  to  the  land  in  question  ;  and  the  justice 
must  dismiss  the  parties  ;  and  in  this  case  it  is  seen  that  the 
plaintiff  defeat^  his  own  action.  So  title  may  come  in  question 
in  an  action  of  debt  or  assumpsit  ;  as  where  A  had  p^id  to  B 
twenty-five  dollars  for  a  supposed  trespass  done  to  B,  by  cut- 
tic^  his  timber  ;  and  afterwards  A  discovered  (as  he  thought) 
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mifsions  made  in  the  course  of  the  hearing,  or  upon  the  actual 
state  of  the  pleadings.  But  a  plea  that  the  defendant  entered 
into  bi^  own  close  :  adjoining  the'  close  of  the  plaintiff,  and 
there  committed  the  trespass,  would  not  of  itself  oustthe  jus* 
tice  of  his  jurisdiction  ;  though  I  should  ima^ne  it  would  be 
otherwise,  if  the  plaintiff  claim  title  to  the  clof^e  set  up  in  the 
plea  of  the  defendant,  and  deoj^  that  it  was  the  close  of  the  de- 
fendant, (d) 

It  may  also  be  proper  to  notice  here,  what  will  be  considered 
for  another  purpose,  more  at  large  under  a  subsequent  head, 
that  ivhere  words  of  slander  are  spoken  to  a  maajistrate,  in  rc- 
spoct  to  his  oflicial  trust,  he  has  immediate  jurisdiction  of  the 
oilencc,  whether  spoken  while  in  the  execution  of  his  office, 
or  wlien  he  is  out  of  court.  If  spoken  to  him  while  in  the  ex- 
ecution of  bis  office,  he  may  commit  the  offender  :  when  spo- 
ken to  him  out  of  court,  he  may  require  surety  of  the  peace, 
and  for  good  behaviour,  and  in  default  of  its  being  furnished, 
he  may  commit  the  offender  :  but  in  this  last  case  the  surety 
should  be  immediately  required,  on  the  slanderous  words  being 
Dtterred,  unless  the  offender  leave  the  justice  before  he  has 
time  to  require  it.  He  may  then  issue  a  ivarrant  to  compel  the 
giving  of  surety,  and  commit  in  default  thereof  (to) 

The  form  of  the  commitment  in  the  first  case  may  be  as  fol- 
lows :  Columbia,  to  wit, — To  any  Constable  of  the  said  county^ 
Greeting  :  Whereas  Sylvanns  Richmond,  of  the  city  of  Hud- 
son, in  said  county,  on  the  fifth  day  of  July  inctant,  at  the  office 
of  FI.  Dayton,  E«q.  (then  being  one  of  the  justices  of  the  peace, 
in  and  for  the  said  county  of  Columbia)  in  the  said  city  of  Hud- 
son, the  said  justice  being  present  holding  a  court  for  the  trial  of 
ceitain  cause  in  which  the  said  Richmond  was  defendant,  on 
the  said  justice  pronouncing  judgment  against  him  the  said 
Richmond,  did  say,  that  he  the  said  justice  in  giving  the  said 
judgment  had  acted  like  a  damned  old  rascal,  together  with  ma- 
ny other  words  reflecting  highly  upon  the  said  Dayton  in  his 
official  and  judicial  character  ;  of  which  the  siiid  justice  did  then 
and  there  convict  him,  the  said  Richmond,  and  sentenced  him 
to  he  imprisoned  therefor,  in  the  common  gaol,  of  the  said 
county,  for  the  term  of  three  days.  These  are,  therefore,  in 
the  name  of  the  people  of  the  state  of  New-York,  to  command 
yon  forthwith  to  apprehend  him  the  said  Sylvanus  Richmond, 
and  to  deliver  him  to  the  custody  of  the  goaler,  in  and  for  the 
said  county,  and  the  said  gaoler  is  hereby  commanded  to  receive 
him  into  his  said  custody,  and  him  there  "safely  keep  in  close 
confinement  for  the  space  of  three  days  aforesaid.     Given  un- 
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said  justice,  and  required  by  me  to  find  security  to  appear  at 
the  oezt  General  Sessions  of  the  Peace  of  the  said  county  of 
Columbia  ;  and  for  keeping  the  peace  and  hist^ood  behaviour, 
in  the  mean  time,  towards  the  good  people  of  the  state  of  New* 
York,  and  in  a  special  manner  towards  the  said  H.  Dayton, 
with  which  requisition  he  has  altogether  neglected  to  comply  : 
these  are,  therefore,  in  the  name  of  the  people  of  the  state  of 
New- York,  to  command  yon,  the  said  constable^  to  deliver  the 
said  Richmond  to  the  said  keeper  of  the  said  gaol,  who  is  com- 
icanded  to  receive  him  into  his  custody,  and  him  there  safely 
keep,  until  the  said  next  General  Sessions  of  the  Peace  ;  or 
until  he  shall  find  security,  as  aforesaid,  or»  until  duly  dischar- 
ged according  to  law.    Given,  kc. 
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must  be  rendered  for  (his,  tbo^  execution  can  issue  for  no  more 
than  the  money  or  damages  due  and  assessed  for  a  breacli  of 
the  condition.  If  the  penalty  exceed  fifty  dollars,  be  the  amount 
of  the  condition  never  so  small,  the  justice  cannot  take  cogni- 
zance of  an.action  upon  such  a  bond. (6) 

Bonds  arc  generally  conditioned  for  the  payment  of  money » 
or  the  eondition  may  be  to  do  any  other  la^vful  act,  as  a  bond 
to  the  sheriff,  that  a  prisoner  shall  not  escape  from  the  gaol 
liberties,  which  bond  is  by  statute  made  assignable  to  the  party 
at  whose  suit  the  prisoner  is  committed,  in  which  case,  provi- 
ded there  be  a  breach,  such  person  may  maintain  an  action  in 
his  own  name,(c)  or  the  condition  may  be  to  convey  or  deliver 
real  or  personal  property,  to  perform  covenants  in  a  deed,  to 
indemnify  against  certain  nets,  suits  or  events,  or  that  a  third 
person  shall  do  Home  lawful  act,  &c.  And  a  bond  given,  on  ta- 
king out  an  attachment  in  a  Justice^s  Court,  may  frequently 
become  the  s.ubject  of  an  action  there. 

2.  Debt  is  the  only  proper  action  on  a  decree  or  judgment 
for  the  recovery  of  money  rendered  by  one  of  our  domestick 
tribunals,  but  on  a  judgment  rendered  by  a  court  of  another 
state  or  country,  either  debtor  assumpsit,  will  lie.(J)  Thus, 
debt  is  the  only  proper  action  on  a  decree  of  the  Court  of 
Chancery  for  the  payment  of  money,  a.  judgment  of  the  Su- 
preme Court,  Court  of  Common  Pleas^  or  Justice's  Court.(e) 

3.  The  most  usual  actions  brought  in  this  court,  for  a  penalty 
given  by  statute,  are,  actions  for  selling  spiritous  liquors  without 
licence,  and  other  penalties,  arising  undf'r  the  act  to  regulate 
inns  and  taverns ;(/')  actions  for  various  penalties  under  the  act 
to  regulate  highways  ;(§•)  for  money  or  other  thing  won  at  play- 
ing .any  game  of  chance  ;(/t)  and  a  great  variety  of  other  pen- 
alties for  divers  offences,  scattered  through  our  statute  book,  the 
rules  of  prosecuting  for  which  are  nearly  the  same  in  all  cases. 
An  action  of  debt  prosecuted  in  the  ordinary  way  before  a  jus- 
tice, is  also  the  only  proper  mode  of  recovering  the  penalty  for 
obstructing  or  encroaching  upon  roads. (?)  And  it  is  proper 
also  to  remark,  in  regard  to  these  actions,  that  the  husband  i-  in 
general  liable  for  a  pensilty  incurred  bj'  the  wife  ;  as  for  sel- 
ling spiritous  liquor  without  licence  ;  winning  money  at  play, 
and  so  of  other  cases. (/)  This  is  also  the  proper  action  a- 
gainst  a  sheriff  or  constable  for  suffering  a  prisoner  to  escape 
irom  execution,  or  against  a  constable  for  neglecting  to  levy  on 


m  15  John.  474. 

(f)  ^  N.  R.  r..  429,  30. 

(d)  5  John.  132. 
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SECTION  II. 

OF  THE  ACTION'  OF  DETIM/E. 

9 

Deitwue  is  perluips  altogether  superseded  by  the  action  of  tro- 
ver. 1  never  knew  nor  beard  of  this  action  in  a  Justice^s  Court ; 
and,  which  proves  its  rarity,  professor  Wooddeson  mentions  it 
as  an  extraordinary  circumstance,  that  an  action  of  detinue  was  ' 
brought  in  the  8th  year  of  Geo.  Hi.  in  the  court  of  King's  Bench 
in  England.     Where  the  plaintiff  is  wrongfully  |cept  out  of  tbe 
possession  of  some  favourite  article  oi  ]:en:oriaI   property,  as  a 
curious  piece  of  antiquity,  furniture,  a   picture  or  tbe  like,  he 
might  think  this  action  preferable  to  trover,  because  herein  he 
recovers  the  specifick  chattel  itself,  which  he  sues  for.  And  this 
action  may  arise  from  contract,  as  if  1  have  delivered  some 
chattel  to  another,  which  he  wron£:fully  detains  ;  or  the  acciden- 
tal possession  and  wrongful  detention  of  goods.     It  is  necessary 
that  the  thing  detained  be  capable  of  being  evidenced,  traced  and 
identified.    Thus,  money,  except  in  a  big  or  chert,  cannot  be 
recovered  in  this  action.  But  yet,  it  is  not  absolutely  certain,  that 
tbe  thing  itself  will  be  recovered,  though  judgment  be  given  for 
the  plaintiff :   for  instance,  not  where  there  has  been  a  valid 
■ale.  The  judgment,  therefore,  always  is  for  the  recovery  of  the 
specifick  chattel,  or  its  value ;  and  to  this  end,  the  justice  or  jury, 
which  ever  tries  the  cause,  should  always  find  the  value  as  well 
aa  the  issue  joined  between  the  parties.  But  another  reason  has 
tended  still  farther  to  supersede  this  action.    It  is  the  more  ef- 
ficient remedy,  by  bill  and  injunction  in  a  Court  of  Equity,  to 
prevent  the  defacing,  sale  or  destruction  of  those  chattels,  which 
would  alone  induce  a  party  to  bring  this  suit ;  as  the  favoroite 
ebattela  before  mentioned*  or  tbe  charters  and  title  deeds  of  an 
estate.     The  action  brooght  in  tbe  8th  Geo.  Ill,  was  for  the 
lecoverj  of  an  indenture  of  lease>  being  the  proper  specifick 
remedy  at  commoD  law.(r) 
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be  paid,  and  the  act  done  at  the  same  day,  the  covenants  are  de« 
pendent;  and  neither  party  can  sue  without  averring  perform- 
ance, or  offer  of  performance,  on  his  part  ;(x)  and  so,  if  John 
covenants  with  James  to  split  6090  rails,  and  James  covenants 
that,  on  the  said  work  being  completed,  he  will  pay  John  60 
dollars,  James'  covenant  is  dependent,  and  the  performance  of  the 
work  by  John  is  called  a  condition  precedent,  which,  in  an  actioa 
for  the  fifty  dollars  he  must  aver  and  prove  performed,  or  at 
least  an  offer  to  perform,  and  that  he  was  prevented  a  perform- 
ance by  some  act  or  neglect  of  James.  But  if  James  had  agreed 
to  pay  John  the  fifly  dollars  on  the  10th  of  September,  and  John 
had  agreed  to  have  the  5000  rails  split  on  the  20th  of  Septem-  \ 

ter,  the  covenants  are  independent,  and  John  can  recover  the 
50  dollars  although  he  had  not  touched  the  work,  and  James 
must  bring  his  cross  action  for  a  breach  of  John's  covenant: 
and  it  was  once  holden  by  the  Supreme  Court,  that  an  agreement 
by  James  to  pay  any  part  of  the  purchase  money  before  the 
work  was  done,  as  if,  in  the  last  case,  he  had  agreed  to  pay  25 
dollarn  on  the  10th  of  September,  and  the  residue  on  or  after 
the  20th,  rendered  the  covenants  independent  throughout,  and 
gave  John  the  same  right  to  recover  both  instalments  without 
touching  the  work,  as  he  would  have,  if  the  whole  was  to  be 
paid  before  the  work  done  ;{y)  but  this  doctrine  is  now  explo- 
ded, and  the  covenant  of  James  is  holden  to  be  independent  as 
to  the  first  instalment,  but  dependent  as  to  the  second.  And 
the  extent  of  the  rule,  as  now  holden,  is,  *'  that  if,  by  the  terms 
of  the  contract,  the  money  is  to  be  paid  by  a  day  certain,  and 
which  is  to  happen  before  the  performance  of  the  service,  or 
by  a  day  certain,  and  there  is  no  day  certain  for  the  perform- 
ance, the  performance  is  not  a  condition  precedent,  "(z) 

It  may  be  proper  here  to  remark,  that  all  contracts,  under 
teal,  are  called  agreements  by  specialty^  in  order  to  distinguish 
them  from  contracts  unsealed,  whether  written  or  verbal,  which 
ibrm  the  subject,  of  an  action  of  assumpsit,  one  of  the  numerous 
heads  or  subdivisions  of  trespass  on  the  case.(a) 

The  doctrine  above  advanced,  as  to  mutual  covenants,  depen* 
^ent  and  independent,  will  apply  as  well  to  contracts  unsealed, 
as  those  which  are  sealed,  and  the  doctrine  or^.  the  subject  of 
contracts  in  general,  which  1  shall  consider  under  the  next  head, 
will,  in  many  of  its  parts,  apply  to  contracts  by  specialty^ 


(x)  2  John.  207. 10  id.  203.  16  id.  («)  10  John.  204.      , 

267.  (a)  Vid.  1  Cora,  or  Con.  1: 

(y)  2  John.  272.  387. 
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exchange  horses  with  James,  and  they  do  it  immedintely,  iii 
iThich  case,  the  right  and  the  possession  are  transferred  togeth- 
er ;  or  it  may  be  executory^  as  if  they  agree  to  change  next  week* 
Here  the  right  only  vc^ts,  and  their  reciprocal  property  in  each 
other's  horse  is  not  in  possession,  but  in  action.  For  a  contract 
executed  conveys  a  chose  in  possession,  a  contract  executory  con- 
veys only  a  chose  in  action. 

Again — This  contract  must  be  an  agreement  upon  sufficient 
consideration.  This  is  the  price  or  motive  of  the  contract,  and 
is  so  absolutely  necessary,  to  the  forming  of  a  contract,  that 
Tvhat  the  law  calls  a  nudum  pactum^  i.  e.  an  agreement  to  pay 
or  do  any  thing  on  one  side,  without  any  compensation  on  the 
other,  is  totally  void  in  law,  and  a  roan  cannot  be  compelled  to 
perform  it.  Thus,  in  the  case  above  mentioned,  James's  promise  . 
to  John  to  pay  him  $So,  will  not  bind  him  to  do  so,  unless  it  is 
ibr  some  thing,  which  John  either  has  done  at  James's  request, 
or  for  some  thing  which  he  promises  to  do  for  James.  But  a- 
ny  trifling  consideration  is  sufficient  to  prevent  the  agreement 
from  being  void  ;  nay,  even  a  prior  moral  obligation  in  James 
to  pay  John  the  j$50  will  operate  as  a  suHicient  consideration  ; 
as  if  the  debt  had  been  barred  by  the  statute  of  limitations,  or 
James  hnd  been  discharged  under  the  insolvent  act,  still,  the 
moral  obligation  to  p;<y  remaining,  (he  promise  would  be  sup- 
ported by  it.(^)  A  promise,  in  consiileration  of  something  al- 
ready done  and  passed,  will  not  be  bindiito;,  unless  such  past  con- 
sideration have  been  perfoi*med  at  (be  request  of  the  parly 
promising  ;  but  a  request  may  be  inferred  from  the  benetici.d 
nature  of  the  consideration,  and  indeed  is  proper  matter  of  in- 
ference for  the  jury  ;(c)  and  a  past  beneticinl  coosidenition,  to 
vhich  a  dependant  assents,  will  support  a  promise  to  pay  ; 
as  if  I  promise  to  pay  a  sheriff  or  constable  money,  which  they 
have  been  obliged  to  pay  by  rccL^on  of  having  voluntarily  suffer- 
ed me  to  escape.(r/)  If  you  get  judgment  and  collect  it  against 
me,  for  money  which  I  hare  paid  you,  and  you  aAerwnrds 
promise  to  repay  it,  your  promise  is  binding,  on  the  ground  of 
a  prior  moral  obligation. (e)  A  contract,  under  seal,  is  binding 
between  the  parties,  although  no  consideration  in  fact  exist,  but 
so  strictly  does  the  law  adhere  to  the  necesj^ity  of  a  considera- 
tion, that,  in  this  case,  it  will  imply  one,  and  estop  the  party 
from  questioning  it  ;(/)  nor  can  a  defem'ant  in  such  case  show 
a  failure  of  consideration,  or  a  fraudulent  one.(^') 

Almost  all  considerations  are  reducible  to  the  three  follow- 
ing heads  :     1.  Where  the  parties  mutually  agree  to  give  some 


(b)  7  John.  36. 14  id..  178.        (e)  id.  468. 

rf)  14  John.  188,  (/)  13  John.  430. 

[i)  id.  37tJ.  (sO  id,  &  2  John.  177  &  179.X. 
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of  tfaem.  But  if  any  net  remains  to  be  doae  by  the  Tendor^ 
about  the  goods,  as  if  he  is  to  measure  or  weigh  them,  or  deliv- 
er them  at  another  day  or  place,  until  this  be  done,  the  pro- 
perty does  not  pass,  so  that  the  rendee  can  maintain  trover  for 
them.(») 

As  soon  as  the  bargain  is  stftKsk,  the  property  of  the  gvods  is 
transferred  to  the  vendee,  anu  that  of  the  price  to  the  vendor  ; 
but  the  vendee  cannot  take  the  goods,  until  he  tenders  the 
price  agreed  on  ;  but  if  he  tenders  the  money  to  the  vendor, 
and  he  refuses  it,  the  vendee  may  seize  the  goods,  or  have  an 
action  against  the  vendor  for  detaining  them  ;  and  by  a  regular 
•ale,  even  without  delivery,  the  property  is  so  absolutely  ves- 
ted in  the  vendee,  that  if  it  afterwards  dies,  or  is  defitroyed  in  ' 
the  vendor's  custody  without  his  fault,  still  he  is  entitled  to  the 
price,  because,  by  the  contract,  the  property  is  in  the  vendee  ; 
(k)  and  where  the  vendor  retains  the  custody  of  the  article,  af- 
ter it  is  sold,  and  the  property  completely  passed  to  the  ven- 
dee, the  vendor  is  considered  a  bailee  or  trustee,  fbr  the  use  of 
the  yendee,  and  subject  to  the  doctrine  of  bsiilment,  which  I 
shall  consider  in  this  chapter,  and  would  be  responsible  for  or- 
dinary neglect,  within  the  reason  that  both  parties  are  benefit- 
ted by  the  bailment,  and  contract  out  of  which  it  grows. 

By  statute,  a  contract  for  the  sale  of  goods,  above  the  value 
•f  25  dollars,  is  not  valid,  unless  there  be  a  note  in  writing  of 
the  bargain,  or  earnest  paid,  or  some  part  of  the  goods  be  deliver' 
edy  the  note  in  writing  to  be  signed  by  the  party,  to  be  chained 
with  it,  or  his  agent.  (/)  But  this  statute  does  not  extend  to  a 
sale  of  goods,  which  requires  something  to  be  done  abont  them, 
in  order  to  get  them  ready  for  delivery,  as  a  sale  of  chairs,  not 
yet  made  by  a  chair-maker,  such  contracts  being  rather  for 
work  and  labour,  than  for  goods,(fFi)  and  it  has  been  made  a 
question,  whether  a  sale  of  the  services  of  a  slave,  for  a  certain 
time,  is  within  the  statute..(f») 

The  delivery  required  by  the  statute,  may  be  either  actual 
mr  constrvctive,  and  inferred  from  circumstances  ;  as  where  the 
ventior,  after  receiving  the  vendee's  note  for  the  purchase 
anoney,  points  out  the  goods  as  the  vendee's  property,(o)  or  if 
the  vendor  give  the  vendee  an  order  to  a  third  person,  with 
whom  the  goods  are.  for  their  delivery,(p)  or  deliver  to  the 
Yendee  the  key  of  the  house,  wherein  the  goods  are,(9)  or  the 


(0  15  John.  349.  2  Maule.  &:  Sclw.         (v)  11  John.  178. 
Eep.  397.  5  Taunt.  Rep.  617.  (o)  2  Caines,  3 


pp.  . 

(k)  2  BIrc.  com.  446,  7,  8. 2  John.  13,     (p)  3  id.  182.    ] 
r/)  1  N.  R.  L.  79.       _  g)  5  Jokn.  335. 
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have  noticed  before,  does  not  apply  to  the  mere  delivery  at  r 
future  day,  or  other  act  to  be  performed  about  goods  ready  for 
delivery,  but  merely  to  goods,  which  are  yet  to  be  manufactur- 
ed, so  as  to  make  it  a  dealing  in  regard  to  work  and  labour,  in- 
stead of  goods  8old.(y) 

2.  Bailment  n  a  delivcry(l)  of  goods  in  trust,  on  a  contract 
txprested  or  implied,  that  the  trust  shall  be  duly  executed,  and 
the  goods  .re-delivered,  as  soon  as  the  lime  or  use,  for  which 
they  were  bailed,  shall  have  elapsed,  or  be  performed. 

The  one  who  delivers  the  goods,  is  called  the  bailor,  the  one 
who  receives  them,  the  bailet. 

Bailment  is  of  the  five  following  sorts  : 

1.  Deposit,  is  a  bailment  of  goods,  to  be  kept  for  the  bailor, 
without  recompence  ;  as  where,  on  a  journey,  the  snow  leaves 
me,  and  m)r  friend  gratuitously  receives  my  sleigh,  to  keep  till 
the  next  snow,  or  winter,(2) 

2.  Mandate  is  the  bailment  of  goods,  to  be  carried  from  place 
to  place,  or  have  some  act  performed  about  them,  without  any 
reward  ;  as  where  my  neighbour  gratuitously  takes  my  trunk 
of  clothes  from  the  tavern,  in  the  city,  to  my  house,  in  the 
country,  or  takes  my  horse  to  trim  or  train  him  to  the  saddle, 
or  chaise. 

3.  Lending  for  use,  is  a  bailment  of  a  thing,  for  a  certain 
time,  to  be  used  by  the  borrower,  withoett  paying  for  ^;  as  of  a 
horse  to  ride,  or  a  fowling  piece  to  kill  game. 

4.  Pledging  is  a  bailment  of  goo<ls  by  a  debtor,  to  his  creditor, 
to  he  kept  till  the  debt  be  discharged. (3) 


mi*» 


0)  3  H.  Blac.  G3.    7   T.  R.  14.    18  John.  58. 

{1)  Leaving  goods  in  the  inn  yart),  n-hcre  a  carrier  sets  out,  is  no  delive- 
ry 10  the  carrier,  but  a  delivery  to  his  servant,  agcut,  k.c,  is  good.  1.  Ld. 
Kaym.  'IS. 

(2)  III  such  rase,  which  is  called  a  naked  bailment,  no  action  will  lie  for 
the  article,  till  a  demand  and  refusal.     9  Johu.  361.  2  John.  cas.  92. 

(3)  A  pledge  diflers  fiom  a  mortgage  ;  in  the  first,  the  lej^al  property  con- 
tinues in  the  pawnor,  and  the  pawnee  has  only  a  &pecial  property  ;  but 
on  a  mortgage,  the  legal  property  is  in  the  mortgogeo,  and  a  mortgage  of 
goods  is,  in  some  cases,  vaiid  without  t'eiivciy,  but  nut  so  of  a  pledge.  3 
Caiues  ca!(.  error,  200.  5  John.  258.  10  John.  471. 

1  deposit  A's  note  with  you,  to  secure  a  debt,  which  1  owe  you  ;  this  is 
ft  p|pdj;e,  ond  merely  authorizes  you  to  receive  the  money,  but  not  to  com- 
promii^c  with  A,  for  a  less  sum  then  is  due,  or  dispnacof  the  note,  in  any 
other  manner,  till  my  default  in  not  paying  nty  debt ;  and  wbeic  the 
plcdr;e  Is  lor  an  indefinite  period,  the  pa\v not  ^hoctMbe  first  ealled  on  to  rt- 
decir:.     12  John.  14^. 
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t.  If  a  iD«n,  through  strong  pcrswuion,  and  with  reluctance^ 
undertake  the  execution  of  a  mandate^  no  more  can  be  re- 
quired of  him,  than  a  fair  exertion  of  his  ability. 

3.  All  bailees,  become  responsible  for  losses  by  casualty  or 
Tiolence,  after  their  refiual  to  return  things  bailed,  on  a  lawful 
ilemand. 

4.  A  borrower  and  a  hirer  are  answerable,  in  all  events,  if 
thev  keep  th<>  things  borrrowed,  or  hired,  after  the  stipulated 
time,  or  use  them  differetttly  f;-om  their  agreement. 

6.  A  depositary,  and  a  pa-amee,  are  answerable  in  all  erents^ 
if  they  use  the  things  deposited,  or  pawned. 

6  An  inn-keeper,  is  chargeable  for  the  goods  of  his  guest^ 
within  his  inn,  if  the  guest  he  rubbed  by  the  servants,  or  inmates 
©f  the  keeper,  or  if  they  be  stolen  "by  any  other  person,  al- 
though the  goods  be  not  delivered  .into  his  special  keeping, 
and  no  negligence  be  proved  ;  as  where  a  sleigh  load  of  wheat 
was  put  by  a  guest,  into  an  out-house^  appurtenant  to  the  inn, 
where  loads  of  that  description  were  usually  received,  and  the 
grain  was  stolen.     5  Term.  Uep.  273.     14  John.  175. 

7.  A  common  carrier, (2)  by  land,  or  water,  must  indemnify 
the  owner  of  the  goods  carried,  if  he  be  robbed  o£  them.  And 
indeed,  if  they  are  lost  in  any  other  way,  except  by  the  act  of 
God,  or  the  publick  enemies.  Vid.  cases  cited,  2  Com.  on  cor« 
591. 

It  is  proper  to  remark,  (hat  every  bailee,  i^  responsible  for  a 
loss,  even  by  accident  or  force,  however  inevitable,  or  irresisti- 
ble, if  it  be  occasioned  by  that  degree  of  negligence,  for  which 
the  nature  of  his  contract  makes  him  generally  answerable. 

All  the  preceding  rules  and  propositions,  may  be  diversified 
to  infinity,  by  the  circumstances  of  each  particular  case,  and  the 
inquiry  for  a  judge  and  jurj^  is,  after  having  settled  the  nature 
of  the  contract  of  bailment,  and  determined  for  what  degree  of 
neglect  the  bailee  is  accountable,  to  apply  these  rules  and  prop- 
ositions, to  the  circunistance^  in  evidence,  and  in  this  respect, 
the  office  of  a  justice  sitting  alone,  or  a  jury  under  his  direction, 
are  the  same,  and  it  is,  as  in  a  thousand  other  cases,  a  question 
of  fart  for  their  determination.  Vid.  Jones  on  Bailments,  117. 
18,   19,  20,  21,  22. 
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assumpsit  upon  SQch  promise  ;{d)  and  where  an  as«iignee  gn\e 
notice  to  a  debtor  and  requested  payment,  and  the  debtor  desir- 
ed time,  and  requested  that  the  assignee  would  not  sue  him,  this 
was  bolden  by  Blackstone  J.  a  sufficient  promise  to  maiotain  an 
action  o£  assump8it.(e) 

An  order  on  my  agent  to  pay  you  a  certain  sum  out  of  debts 
in  his  bands  for  collection,  is,  though  unaccepted,  an  assign- 
inent  of  so  much  of  the  debts  as  shall  be  necessary  to  sat- 
isfy the  order  ;(/)  and  so  a  delivery  of  a  note  to  receive  and 
apply  on  a  debt,  is  an  assignment  of  it,{g)  and  an  obligation  or 
covenant,  under  seal,  may  be  assigned  by  writing  not  under  seal  ; 
(h)  and,  indeed,  the  mere  delivery  of  a  chose  in  action,  for  a  val- 
•  uable  consideration,  as  a  bond,  covenant,  note,  &c.  is  a  valid  tis- 
8ignment.(i)  An  attorney,  having  a  lien  for  the  costs  of  a  judg- 
ment, obtained  by  him  against  the  original  defendant,  shall  be 
deemed  an  assignee,  and  is  entitled  to  the  benefit  of  all  the  rules 
applicable  to  other  assignees. (j) 

Where  I  hold  a  note  not  negociable,  indorsed  by  the  payee  in 
blank,  with  a  view  to  assign  it  to  me,  1  am  an  assignee,  and  must 
give  notice  as  in  other  cases ;  and  it  is  not  sufficient  notice  to 
the  maker,  for  me  to  demand  the  money  of  him,  but  1  should 
produce  the  note  and  state  my  interest.  (/:)  But  an  actual  knowl- 
edge by  the  debtor,  of  any  circumstances  calculated  to  put  him 
on  inquiry,  is  a  sufficient  notice  to  him.(/) 

Where  an  action  is  brought  by  another  in  the  name  of  an  as- 
signor, the  defendant  cannot  insist  that  some  other  one,  than  the 
5>erson  who  brings  the  suit,  is  beneficially  interested,  and  thus  de- 
eat  the  action,  (m) 

The  assignee  is  protected  throughout ;  and  where  he  has  ob- 
tained judgment  in  the  name  of  the  assignor,  he  may  still,  in  the 
name  of  the  assignor,  recover  agamst  the  sheriff,  for  an  escape 
of  the  defendant  from  execution,  though  the  nominal  plaintiff 
may  have  released  the  sheriff,  if  such  release  be  af\er  the  no- 
tice of  the  assignment  given  to  the  sheriff  ;(n)  and  so  of  an  attor- 
ney, haying  a  lien  for  bis  costs. (o)  And  should  the  assignor,  af- 
ter notice  to  the  debtor,  bring  an  action  and  recover  judgment 
against  him,  he  having  notice  that  such  suit  was  not  for  the  as- 
•ignee's  benefit,  this  will  not  bar  a  subsequent  action  by  the  as- 
tigiiee,in  the  name  of  the  same  assignor,  (p) 


(rf)  id.  (J)  1^  •'ohn.  405. 

te)  id.  U)   9  John.  64. 
.      ■'         (hi   Caines  Bep,  163  &  3  Joirn.         U  )  12  John.  343. 

Rep.  71.  (m)  II  John.  488. 

j)  12  John.  346.  In)  15  John.  405. 

[Ky  16  John.  51.  Co)  id. 

17  John.  284.  (p)  16  John.  51. 17  John.  284  S.P. 
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I  GOUrd  an  (h«  folkming  jroanib : 

i.  On  all  trttial  agrumtnu  wrt'lkm.  »r  |iitrD(,  la  da  or  hU  la  J^ 
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Z,  Oniht  various  contracts^  in  the  covrse  of  a  suit,  m  ajusiice^ti 
court ;  as  against  one  becomif^  security^  to  enable  a  party  lo  obtam> 
an  adjournment  f  or  to  procure  a  stay  of  execution  Uiirty  days^  4*c, 


9.  On  bills  of  exchange  and  protnissory  notes* 

10.  On  an  account  stated,  or  balance  struck  up 


ipon  settlement. 

But  before  1  go  into  a  conFideration  of  these  heads,  1  ghal! 
ndvert  to  some  rules  «uid  cases,  of  practical  importance,  rela- 
tine;  to  this  action  generalij,  and  therefore,  not  reducible  to  any 
of  the  above  tubdivisions. 

*Wp.  have  seen  that  the  ftlivhtest  consideralion  will  support  na 
ai8unipsi(,{t)  and  the  least  bene6t  to  the  defendant  or  lo«9  to 
the  phifUif!;  is  si^Hicient  vrithtn  this  rule  ;(<»)  us  if  1  promise 
flomethiog  in  consideration  of  the  discharge  of  a  debt^  the  de* 
livery  of  a  t>ond,  or  other  security,  the  proof  of  a  debt,  the 
trial  of  a  claim  in  a  particular  manner,  the  procuring  the  en* 
joynicot  of  a  house,  the  procuring  a  note  from  the  defendant 
to  the  plaintiff ;  io  consideration,  that  you  will  deliver  me  good«, 
in  which  you  have  only  the  special  property,  being  a  mere  bnil- 
ee  ;  that  you  will  assign  to  me  an  uncertain  debt,  ^c.  &c  ;(v) 
That  if  you  will  enter  into  A>  land,  which  I  claim,  f  will  in* 
demnify  you  ;(tr)  that  if  you  will  do  some  act  for  the  benefit  of 
A,  1  ivill  p«iy  you  a  certain  sum  of  money  ;(x)  so  a  snbmi<:«>ion 
to  arbitration,  is  a  sufficient  consideration  for  a  promise  to  abide 
the  award  ;(^)  but  the  promises  to  submit,  must  be  made  at 
the  same  time,  or  they  are  void^2) 

One  promise  is  a  good  consideration  for  another-;  as  in  case  of 
mutual  promises  to  marry  ;  so,  where  in  consideration  of  yonr 
promise  to  deliver  me  a  cow,  1  promise  to  pay  you  twenty  doU 
lars,  your  mere  promise  is  a  ^ood  consideration  for  mine^ 
tboush  you  have  not  performed  ;{a)  but  such  promises  must  be 
made  at  the  same  time  ;(6)  and  so  where  you  and  I,  each  of  us, 
present  our  cloth  to  the  judges  of  the  county,  in  order  to  ob- 
tain the  premium  given  by  the  act  ;  (sess.  31.  c.  106.  sec.  2.) 
ngrceiog  that  the  one  who  succeeds^  shall  go  halves  with  the 
'other  ;  these  are  mutual  promises,  and  binding. (c) 

Instances  have  already  been  given,  where  a  moral  obligtUion 
has  been  held  a  good  consideration  for  a  promise. ((^)  In  pur- 
suance of  this  rule,  it  has  been  determined,  that   where  a  note 


r/)  Ante   26.  W  12Johiu  397. 

fti)   1  C allies  45.  3  John.  100.  {a)\'id,   CBsei  cited,   1    Com.  oa 

Iv)  Vid.  cases,  cited  in  1  Cod.  oa  Con.  15. 

Con.  13, 14.  15.  (6)  Hob.  88.   I  Caines  588.     12 


[ir)  2  John.  cas.  52.  John.  190. 

I  Caioc*  45.  (e)  8   John. ; 

3Caiiiet    16«.  (d)  Ante  26. 


TKBSfiSA  <»r  TBR  CASE:  ^ 

fO^rn  ifl  A,  f-r  ffir  !itmi-fit,  wliir.h  voti  finrrfiwe  iif  A,  and  I 

-'■ -■    ■■  ■■    r.    ^   I-      V.       ■,  -,  ■       ,...    .,-1    |l 

tf  tt(ii«r  ■' 

•I"  I  i.,-.vi„«.-«.in.l*"i.i..lv.  f.lliT  IwfwToft. 

aft'T,  .1  tvitpihtirnmcrp  witrul  nttlitintiDi),  wtR  | 

of  II'  .1  rtt»Mi/wil,  mitiuui  any  ci,M dw  iiroiH*'. 


W«  fanra  1)1*0  MQK  thai  a  nerR  ^nitnitiMn  pracntao  will  net 
vtwtibn  nn  artiufi.  m  in  camtilnrntiim  of  nalunil  ulT>H:tiini.  ar 


a  IxMioil  bj  Micb  u  (irxitiiae.^i) 


W«  hum  nl<'t  «en,(f}  ll»*t  i  jrtM  o'  ««il(wl  coMirlumlio 
ml\  iuitbr|i<io<l. noIutMiitfHonBe'l  with*  eipross  i>r  impli"!  r< 
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quest  of  the  part}' promising  ;  for  I  shall  not  be  permittee!  to  do 
jou  a  kindness,  and  then  charge  you  with  it,  even  though  you 
promise  to  pay  for  it.  As  if  I  vohmtarily,  and  without  your  knowl 
edge,  procure  bail  for  your  servant,  who  is  arrested,  and  you  af- 
terwards promise  to  pay  me  for  my  trouble,  this  shall  not  bind 
you  ;(v)  but  it  would  be  otherwise,  if  I  had  done  this  at  your 
request.(v)  And  where  the  consideration  is  actually  beneficial 
to  the  der«?ndant,  the  law  will  sometimes  imply  a  request  ;  as  if 
I  pay  your  debt,  or  buy  goods  for  you,  and  you  agree  to  the 
payment,  or  receive  the  goods,  or  if  the  plaintiff  bury  the  son, 
or  wife  of  the  defendant,  who  die  in  his  absence,  in  these  in- 
stances, the  law  will  imply  a  request.^zr)  And  in  this,  and  oth- 
er instances,  of  like  beneficial  conside ratio  as,  some  of  which 
we  have  before  noticed,  though  altogether  past,  the  jury  may 
infer  a  request  in  order  to  support  the  promise,  (a;)  And  a  con- 
sideration executed  in  part;  and  continuing  at  the  time  of  the 
promise,  and  completed  afterwards,  will  always  support  a  prom- 
ise, though  it  be  begun  and  completed,  without  the  request  of 
the  party  promising. (y)  But  the  consideration,  in  order  to  sop- 
port  a  promise,  must  always  be  such  as  the  promissee  has  it  in 
his  power  to  perform.(i) 

You  owe  me  grain,  which  you  deliver  to  A,  and  he  promi- 
ses to  deliver  it  to  me,  which  he  neglects  to  do  ;  in  this  case,  1 
may  sue  A)  upon  this  promise,  though  the  consideration  moved 
from  me,  and  the  promise  was  made  to  you,  because  the  promise 
was  for  my  benefit. (a)  And  assumpsit  lies  against  the  sfockhoU 
der  of  a  turnpike  compmy,  for  the  shares  be  has  subscribed, 
notwithstanding,  another  remedy  may  be  given  by  the  act. (6) 
It  lies  on  a  foreign  judgment  ;(c)  and  so,  by  the  plaintiff  against 
a  sheriff  or  consrtable,  for  the  amount  of  goods  sold  on  ex- 
ecution by  him,  though  the  vendee  refuse  to  pay  for  tliem.(cf) 
So.  where  on  a  covenant  to  pay  money,  part  has  been  paid,  as- 
sumpsit will  lie  on  an  implied  promise  to  pay  the  residue  ;(e)  so, 
*  it  will  lie  against  a  sheriff,  upon  a  rule  to  pay  over  money  on 
an  execution  ;(/)  against  a  party  who  has  promised  to  pay  the 
costs  taxed  against  him  on  a  motion,  or  for  opposing  a  motion  ;  (g) 
and  where  two  agree  to  bear  their  equal  expense  of  a  survey 
of  land,  and  one  pays  the  whole,  he  may  recover  an  equal  share 
of  the  other.(^) 

(w)  Dyer  272.  a.  7  John.   87.  1         (a)  id.  27,  8,  &  1  John.  139, 
CainetS83.  {b)  9  John.  217.  1  Caioes  381.  1 

(v)  Vid.  the  cases  cited  1  Com.  on  Caines  cas.  error  86.  S.  C.  14  John. 

Con.  20  to  24,  &  10  John.  243.  23d. 

(w)  Vid.  cases  cited  Com.  on  Con.  Cc)  5  John.  132. 
23,  &  14  John.  188.  10  John.  243.  1  Ctf)  9  John.  96. 
Caines  583.  (e)  12  John.  227. 

(r)  14  John.  188.  (/)  13  John.  235. 

(v)  Vid.  cas.  cited  1  Com.  on  Con.         yg)  15  John.  233. 
24  &  5.  (h)  id.  238. 

(t)  id.  28,  28. 
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j9tfMiip9t^  will  not  lie,  upon  a  bet  on  the  election  of  goyernor, 
made  between  two  governor  Foters,  for  this  is  contrary  to  pub*- 
lie  policy  ;(l)  though  it  will  lie  on  a  wager  upon  shooting  at  a 
mark,  or  other  wager  not  prohibited  by  statute,  and  where  there 
is  nothing  involved  in  its  determination,  contrary  to  public  pol- 
icy, morab  or  decency  ;(fn)  nor  will  it  lie  by  an  officer,  on  a 
promise  to  pay  him  the  debt,  if  he  will  release  a  man  from  exe* 
caiion  :.(n)  aud  no  valid  contract  of  any  kind  can  exist,  or  ba 
made,  between  a  citizen  of  one  belligerent  nation  and  another, 
because  such  contract  is  illegal. (o)  Op  a  contract  to  pay  mo* 
aey,  by  instalments,  or  do  any  other  act  at  different  times,  aa 
action  lies  for  each  ao^l  every  default,  though  the  contract  be  a 
tingle  and  entire  one.(Vid.  2  Com.  on  con.  568  to  572.) 

Where  my  servant  has  authority  to  buy  and  sell  goods  for  me, 
1  am  answerable  for  his  acts,  and  where  be  usiually  buys  upon 
credit,  I  am  accountable,  though  he  buy  without  my  expre^ 
orders  ;  and  so  where  I  g^ve  bim  money  every  Saturday,  to  de- 
fray the  charges  of  the  foregoing  week,  and  he  converts  the  mo* 
ney  to  his  own  use,  I  am  liable  ;  and  sending  my  servant  to  you 
to  deal  on  credit  once,  would  make  me  liable,  though  he  should 
deal  with  you  a  second  time,  contrary  to  my  orders  ;  and  1  am 
liable  for  the  goods  or  services,  procured  by  my  servant,  which 
come  to  my  use  or  benetit,  even  where  he  has  agreed  with  me 
ibr  a  certain  compensation,  to  procure  them  on  his  own  respoi^ 
fibility,  unless  the  person  with  whom  be  deals,  has  notice  of 
sach  agreement ;  and  so  where  your  servant  brings  me  various 
articles  on  credit,  which  I  pay  you  for,  and  he  afterwards  con- 
tinues to  bring  as  usual ;  but  1  pay  him  the  money,  telling  him 
I  will  deal  no  more  on  credit,  and  be  converts  the  money  ;  no 
notice  being  given  to  you  of  this  new  arrangement  with  your 
flervant,  you  may  recovi^r  for  the  articles  thus  paid  for ;  but  the 
rule  is  otherwise  where  my  servant  is  furnished  with  ready  mo* 
nej,  upon  an  understanding  with  you,  that  we  are  to  deal  in 
ready  money.  Here,  if  you  credit  my  servant,  you  must  loose 
it.  But  even  in  this  case,  I  must  keep  my  servant  in  cash  be- 
forehand, otherwise  I  am  liable  for  goods  which  come  to  my  use 
and  benefit,  with  my  assent,  even  though  I  know  nothing  of  the 
contract  at  the  time,  and  this,  though  it  is  the  only  contract  my 
aervant  ever  made  for  me.  But  if  1  forbid  you  to  trust  my  ser- 
Tant,  without  ready  cash,  and  you  violate  such  direction,  it  le 
at  yonr  peril,  lor  I  am  not  then  liable,  (p) 


O)  12  John.  376.  (o)  16  John.  438. 

(m)  10  John.  406«&  vid.  t  Com.  (p)  Vid.  cases  citsd  in  1  Com.  on 

on  cott.  486  to  507.  con.  !218  to  ^5> 
(a)  13  Jobs.  366. 


F 
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The  to9BiPf  is  entitled  to  the  wages  or  earnings  of  his  apprea- 
iTce,  Hnd  ma}  bring  an  action  against  whaaVer  employs  bim,  an4 
whatever  he  earns  shall  fl:o  to  the  master,  who  may  maintain  an 
action  of  troviT  for  it,  if  it  be  a  specific  chattel,  and  pass  into 
another's  hands  ;  hs  where  the  apprentice  had  earned  two  lot- 
tery tickets,  which  a  third  person  withheld ;  and  al)  this,  whether 
the  employer  know  he  is  an  apprentice  or  not.(^)  But  it  is  oth< 
erwise,  in  respect  to  an  hired  servant,  for  heie,  he  should  have 
notice ;  and  the  action  in  such  case  is  not  so  properly  for  the 
wages,  as  for  the  damages,  arisinsr  ftom  his  being  enticed  away 
from  his  master^s  business.(r)  But  the  services  of  a  child^  un- 
der age,  are  on  the  same  footing  in  this  respect  as  those  of  an 
apprentice,  unless  he  work  out  with  his  father's  permission,  or 
through  his  neglect  to  maintain  him.(s)  And  where  one  em* 
ploys  the  slave  of  another,  the  law  implies  a  promise  to  pay  the 
owner  for  the  services  of  the  slave,  though  he  be  employed 
without  the  owner's  Gonsent.(l2  John.  188.) 

Questions  frequently  arise  in  this  action,  oat  of  the  relation 
between  principal,  factor  and  agent ;  and  though  the  factor  be 
principally  concerned  in  foreign  merchandize,  or  at  loast  in 
•ome  extensive  trading  concern  at  home^  and  so  his  actB  caa 
rarely  be  drawn  in  question  by  the  limited  jurisdiction  of  which 
we  are  treating ;  yet  we  shall  briefly  consider  some  punts  con- 
<!eming  him,  inasmuch  as  they  illustrate  the  doctrine  applicable 
to  principal  and  agent,  which  i$  a  very  extensive,  as  weU  as  ve-^ 
ry  useful  relation,  in  common  life. 

A  factor  in  commerce,  is  an  agent  or  broker,  employed  bj 
merchants  to  buy  or  sell  goods,  or  negociate  bills,  or  transact 
any  kind  of  hnsineason  (heir  account,  and  for  which  he  is  eati« 
tied  to  a  certain  commission  or  allowance.(0 

His  general  duty  is  to  consult  the  interest  of  bis  principal,  ac- 
Oording  to  the  best  of  his  judgment,  and  to  pay  strict  obedience 
to  specific  orders,  unless  absolute  necessity  forbids  his  com- 
pliance. («) 

A  factor  or  agent  cannot  delegate  his  power  to  another,  with- 
out the  express  authority  of  bis  principal ;  and  he  should  tran* 
sart  all  business,  for  and  on  acrount  of  bis  principal,  both  with 
4  Tiew  to  bind  bis  principal,  and  prevent  his  own  persooal  lia- 
bility, (r) 


Co)  M.  S24  to  337.    6  John.  274.  (<)  Vid.  B^awes  Les-oipr.  44, 45. 

ir)  id.                                            ^  (w)  id.  &  cases  cited   I  Com.  on 

.  ft)  Reeves  domestic  rtlationsS^O.  con.  336,  7.    1  John,  cases,  4S7.  n. 

IS  Mnstb  Rep.  374»  (r)  id^ 


\ 
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The  irarthoritj  of  an  attorney  or  agent  mi»t  be  strictly  punn^ 
ed,  or  the  act  is  void  \(w)  and  where  an  authority  is  given  te 
several,  as  to  several  agents  or  attorneys,  or  arbitrators,  with* 
out  saying  jointly  and  severalty^  or  making  the  act  of  a  tiajority 
or  a  portion  of  them  binding,  they  mast  all  agree  and  join  in  ex- 
ecuting such  authority,  or  th^ir  act  or  award  will  be  void| 
though  it  is  otherwise  of  officers  appointed  by  the  pnblin,  to  d» 
certain  acts.  In  this  case,  unless  a  part  be  empowered  to  pro* 
eeed,  they  must  all  be  present,  but  the  voice  oi  a  majority  h 
binding;  as  in  the  case  ot  to\Vn,  county  and  other  otBcers.(x) 
And  an  agreement  by  a  mere  attorney^  in  his  own  name,  is  voil! ; 
his  deed,  contract  or  other  act,  nhonld  be  executed  or  pertprm* 
ed  in  the  name  of  his  principal. (i/) 

A  factor  or  agent  has  no  power  to  pledge,  or  otherwise  di««r 
po»e  of  the  goods  of  bi^  principal,  to  secure  or  satisfy  hiti  owi 
debt ;  and  if  so  pledged,  they  may  be  recovered  in  trover  of  the 
pledgee,  though  he  knew  not  but  they  belons^ed  to  the  pledgor. 
(z) — And  such  pled^^ing  is  an  act  of  conversion  by  the  factoir 
or  agent,  for  which  trover  will  lie  ag-aiiist  him. (a)  Rut  wherA 
he  has  a  lien  on  them  for  commissions,  or  advances  (as  is  fre* 
quently  the  case)  they  may  be  tfius  pledged  to  the  extent  of  the 
lien,  with  notice  of  it  to  the  creditor,  and  then,  h'^fore  the  prin- 
cipal can  have  trover,  he  must  pay  the  sum  for  which  the  goodi 
are  thus  hotden.  Nor  are  the  goods,  bills  or  note>»  of  the  prin* 
«ipa]  subject  to  the  debts  of  the  factor  or  agent,  nor  will  they 
pass  to  his  assignees  under  the  insolvent  act ;  though  it  is  other* 
wise  of  the  money  which  he  receives  for  the  goods  of  his  pria<* 
oipa1.(6) 

My  servant  borrows  50  dollars,  which  comes  to  my  as;»,  and 
gives  a  note  in  my  name  for  it  ;  T  am'  l>ound,  though  1  have  not 
intrusted  him  to  do  such  acts  :  but  it  would  be  othorwii^e,  if  tht 
money  did  not  come  to  my  use  ;  and  when  I  entrust  a  servant 
to  give  notes  or  draw  bills  in  my  name,  I  am  bound  by  his  acts, 
even  after  he  has  left  my  service,  if  he  draws  a  bill  or  gives  a 
note,  in  so  little  time  after  this,  that  the  world  cannot  take  no- 
tice of  his  being  out  of  my  service,  or  where  it  is  kept  so  secret 
as  to  prevent  general  notice. (c)  A  merchant'?*  clerk,  as  tuch, 
has  no  authority  to  sign  notes  for  his  master. (rf) 


(it)  2  John.  48.  (b)  Vld.  cases  cited  1   Com.   on 

ton.  237,  8,  fc  4  John.  103. 

(c)   Vid.   cases  cir**  1  ^iq.  on. 
'citcA  I  Cam.  sn     eon.  239. 
•:»n.  236,  7.  (4)  10  Jolui.  I W. 

(i)  14  John.  129. 


iw)  z  John.  48. 
Ir)  6  John.  39. 
iiA  6  John.  94. 
06  Vid.  cases  *cil 
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There  is  «  clistlnction,  however,  between  the  powers  of  a 
general,  and  special  agent.  A  general  agent  u,  where!  au- 
thorize a  man  to  traosact  a  certain  braoth  of  business,  without 
puttibg  him  under  ao^  restrictions ;  as  to  draw  and  negociate 
notes,  to  buy  and  sell  horses,  or  to  buy  silk.  In  the$e  cases  he 
may  bind  me,  by  indorsing  a  note  or  other  guaranty  of  payment ; 
lie  may  warrant  a  horse,  or  if  he  misrepresents  him  to  (he  pur- 
.  chaser,  or  otherwise  deceives  him,  1  am  bound  to  abide  the  con- 
sequence; or  if  his  purchase  of  the  silk  is  imprudent,  I  must 
notwithstanding  pay  for  it,  and  so  of  any  other  act,  incident  to 
the  execution  of  such  general  authority.  But  on  the  other  hand. 
Inhere  I  empower  him  to  sell  a  particular  note,  with  directions 
not  to  indorse  it,  nor  guarantee  the  payment ;  or  to  sell.*  horse, 
either  with  or  without  directions,  not  to  warrant  the  horse,  nor 
deceive  the  purchaser,  or  to  buy  no  silk  but  that  which  is  raw, 
it  constitutes  vphat  is  cntled  a  special  authority,  and  if  he  violates 
his  instructions,  I  am  not  bound.M  A  power  to  sell,  does  not 
of  itsey^t  give  power  to  warrant  tne  thing  sold,  or  bind  the  prta- 
eipal  by  any  fraud  or  misrepresentation.  (/} 

But  if  a  general  agent  act  within  the  general  scope  of  his  au- 
thority, it  is  binding,  and  any  private  instructions  from  tlie  piin- 
"eipal  will  not  affect  third  persons  ;{g)  and  the  above  distinction 
tfl  favour  of  a  special  agent,  does  not  extend  to  an  agent  or  ser-^ 
vant,  who  has  notoriously  acted  for  his  principal  or  master,  ug 
iiis  general  agent,  unless  such  special  instruction  be  also  known 
to  the  person  with  whom  he  deals. (^) 

A  factor,  agent  or  commission  merchant,  acting  under  a  gen- 
eral pawer,  may  sell  on  credit,  (i) 

Payment  to  a  factor  or  a^ent,  at  the  time  of  the  sale,  is  a  valid 
payment  to  the  principal,  unless  such  payment  be  forbidden  to 
the  vendee  ;  and  the  factor  may,  at  the  time  of  the  sale,  agree  to 
set  off  a  debt  of  his  own  against  the  price  of  the  goods  sold. — 
And  when  a  factor  under  a  del  credere  commission,  sells  the 
goods  as  his  own,  the  buyer  knowing  nothing  of  the  principal, 
the  latter  may  set  off  a  debt  doe  from  the  factor,  against  his 
claim  for  the  goods.  (/)  And  note :  a  factor  is  said  to  act  under 
a  del  credere  commission,  when  he  has  a  general  authority  to  f^ell 
foods,  accounting  for  such  sales  to  the  principal,  running  the 
risk  ofb-^d  debts,  and  receiving  for  such  risk  an  extraordinary 


(e)  Vid.  caspB  cited  1  Com.  on  con.         (/i)  Vid.  cases  cited  1  Com.  on  cnn. 
940  to  343,   &  6  John.  58.    7  John.     240  to  343. 
890.  (t)  id.  236.    6  John.  69.    3  John. 

(/)  5  lobn.  6S.    7  John.  3S0.  319. 

C)  Its  Jobo.  44.  (n  Vid.  cases  citud  1  Con  6a 

400.843,  4. 
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commUaion  ;  so,  that  the  moment  he  BelU  goods»  he  becomes  « 
debtor  to  the  priocipal  ibr  tb«^  amouDt  of  the  sale,  deducting  the 
«3ommissioD.(^) 

I  am  your  attordey  to  collect  a  debt,  instead  of  doing  tvhichr 
I  seod  it  to  another  attorney  tu  sue,  who  receives  payment ;  this 
has  been  bolden  no  vaUd  payment,  opoa  the  principle,  that  ao 
siQthority  to  iuiy  is  not  ao  authority  to  receive,  the  money. (/) 

I  send  my  servaDt  to  receive  money,  who  takes  a  note  or  bill 
instead  of  the  money,  to  which  I  disagree  ;  1  am  not  bound  by 
this  transaction  ;  but  if  I  acquiesce,  or  do  any  thing  lantamouist 
to  acquiescence,  it  makes  it  my  act  ;{m)  and  unless  I  express, 
tny  dissent  in  a  reasonable  time,  my  assent  will  be  p^eijuaied  ; 
(12  John.  3()())  so,  if  my  son  have  a  general  authority  to  receive 
luoney,  he  may  bind  me  by  a  receipt  for  it,  and  if  he  give  it 
away,  1  c^n  only  recover  it  of  the  donee  ;  so,  if  A  usoalfy  i*e* 
ceive  my  rents,  payment  to  him  is  payment  to  me.(7t) 

With  regard  to  a  factor,  though  he  is  in  many  respects  looked 
upon  as  a  mere  agent,  yet  he  is  in  fact  more  than  an  agent  in 
others,  and  enjoys  greater  rights.  He  is  considered  a  bailee  of 
his  principal,  and  may  therefore,  if  he  chooses,  sell  goods  in  hti 
own  name  ;  and,  having  gcneially  a  lien  for  bis  commissions  and 
other  advances,  on  his  bringing  an  action,  in  his  own  name,  for 
the  price  of  goods  sold«  such  lien  shall  not  be  prejudiced  by  any 
«et  off,  which  the  vendee  may  have  against  the  principal  ;(o)  and 
tvhere  I  advance  money  on  account  of  goods,  taking  an  authority 
to  sell  them  in  order  to  reimburse  myself,  even  if  1  sell  them  ia 
the  name  of  mv  principal,  1  may  sue  in  my  own  name,  provided 
it  does  no  prejudice  to  any  claim  which  the  defendant  may  have 
jigainst  my  principal ;  and  so,  where  a  debt  is  assigned  to  me, 
with  authority  (o  compound  and  receive,  on  submitting  it  to  ar- 
bitration for  a  settlement,  an  award,  in  my  favour  by  my  name^ 
would  be  binding.  And  this  doctrine  proceeds  upon  the  notion, 
that  in  these  cases  there  is  not  a  mere  authonty,  but  an  author- 
|ity  coupled  with  an  interest  ;(p)  so  that  it  would  be  dearlj 
otherwise  with  a  mere  naked  agent. 

An  agent,  acting  within  the  scope  of  his  authority,  is  not  lia- 
,^le  upon  his  contract,  if,  at  the  time  of  contracting,  he  disclose 
the  name  of  his  principal ;  and  there  is  no  difference  in  this  re- 
0pect  between  an  agent  of  government,  and  a  private  or  any 


(k)  id. 
(0  Doug. 


(n)  id.  246. 


a)  Doug.  623.  ro)  Itt  Johu.  24. 

(m)  Vid.  casM  cited    1  Com,    od    {p)  Vid.  1  Com.  on  eoa.  247  ta 
<»B^  244,  5.  249.     18  Jnbn.  24^  k  vid.  T   Ma46. 
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other  agent  ;(7)  RDd  where  money  is  paid  by  mtftake  to  the 
Vgent,  for  the  use  of  Ibe  priMcipal,  and  he  pays  it  over  before 
notice  of  the  mistHke,  he  ie  not  liable,  though  it  would  be  clear- 
ly otherwise,  if  he  had  notice  not  to  pay  it  over,  or  it  h»«  Dot 
actunlly  been  pvixd  over,  thoogb  no  notice  has  been  given  ;  as, 
where  the  collector  at  the  Schenectady  bridge  received  toll  oa- 
warrantably ,  from  a  man,  going  to  and  from  a  paw  mill  on  business^ 
though  no  express  notice  was  shown  not  to  pay  over  the  toll  te 
the  company,  yet  the  oction  was  held  to  lie,  the  money  tiot  ap- 
penn'ng  to  be  actually  paid  over  ;(r)  and  so,  where  the  agent  coin- 
pels  the  payment  of  money,  and  it  is  not  paid  expressly  for  the 
use  of  the  principal.  (5) 

But  an  agent  may  make  himself  personally  liable,  by  gnnran- 
teeing  the  execution  of  the  contract,  if  he  chooj^es.  I'his  he 
may  do,  by  expressly  agreeing  to  be  liable  himself  ;(t)  and  be« 
«idr>s,  he  \f^  in  all  c;ise8  personally  liable,  and  may  be  sued  as 
principal  in  the  bargain*  if  he  contracts,  either  without  authori- 
ty, or  exceeds  the  authority  given  him.(K) 

Jin  anctioneer,  being  both  a  -bailee  and  an  agent,  besides  gen- 
erally being  liable  for  duties,  has  such  an  interest  in  the  good<)« 
or  other  subject  of  his  sale,  that  he  may  maintain  an  action  ie 
bis  own  name,  for  the  price  ot  the  article  sold  ;(v)  but  the 
Tendee  may  set  off  a  debt  doe  him,  from  the  principal. "-  (7 
Taunt  Kep.  243.)  He  is  personally  liable  for  the  deposit 
anoney,  (if  any)  where  a  good  title  cannot  be  made  to  the  par- 
chaser  ;  and  so,  in  damages  for  tH>t  delivering  the  article,  if  he 
ik>es  not  disclose  the  name  of  his  principal. 

An  aurtioner  may  sell  goods,  for  less  than  the  sum  directed 
by  the  owner,  though,  if  he  be  direr  ted  to  set  them  up  ut  such 
a  price,  he  must  stbide  bis  instructions  ;  but  employing  a  per- 
son at  the  auction,  to  bid  for  the  owner,  called  ptiffin$f^  is  a 
fraud  upon  the  publick,  and  would  fender  the  sale  void.(w) 

I  employ  an  auctioneer  to  sell  an  estate,  to  which  i  have  na 
title  ;  he  sells  it,  and  receiveii  depo-^it  money,  which  he  is 
obliged  to  refund  with  costs  ;  his  proper  remedy  over  against 
■le,  is  a  special  action  on  tft£  case^  and  [lOt  assumpsit. (7) 


fq)  15  John.  1.  (ii)  i«1.  ^  3  John.  cai.  70. 

M  7  John.  179.  (r)  16  John.  1. 

s)  9  John.  201,  Sz  y'lA,  on  this         Ite)  6  T.  It.  642.    Cowp.  395. 


lubjcrt  1  Com.  on  con.  249  to  252.  (x)  Vi^.  1  «•»•  en  c«b.  264  tb 

0)  Vid.  \  Com.  en.  cob.  2S2  te     ^9. 
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As  b«i\^eftti  prioctpal  and  agent,  iaiorder  to  ouuntaiD  aa  ao 
lioo  against  the  latter,  the  principal  must  prove  that  he  was 
guihy  of  a  breach  of  positive  orders,  gross  neghgence  or  fraud  ; 
(y)  and  even  then,  if  he  recojscoizes  the  acts  of  his  agent,  he^ 
^nnothave  his  action  \{z)  and  an  agent,  having  a  discretion,  will 
always  he  protected,  it  he  act  according  to  the  best  of  bisjudg* 
jneQt.(a) 

As  to  the  agents  of  govirnment,  (duly  appointed)  they  are 
not  pen>onaUv  Unbte  ;  as  the  commander  of  a  fort,  contracting 
for  si]pi>iie8  of  provision,  or  other  articles  onder  instructions 
from  goyerument ;  a  capthin,  for  meat  or  forage,  supplied  to  his 
troops  ;(.6)  but  it  should  appear  that  he  contmcted  in  his  official 
«baracter,  on  account  of  governmeiit,  and  that  credit  was  g^v^a 
to  government  by  the  seller,  (c) 

There  is  frequently  a  difHculty  in  settling  the  liahilty  of 
partners.  Tc^rHOos  are  deemed  partners  by  the  law,  where  thej 
go  shares  in  the  profits  of  any  trade,  whether  they  are  publick- 
ly  known  as  sn6h,  or  not  ;  or,  where  one  permits  another  to 
use  his  credit,  and  hold  him  out  as  jointly  liable  with  himself  la 
.aucb  case,  they  are  jointly  liable  for  whatever  is  furnished  oa 
the  partnership  account,  during  its  continuance.  And  where 
•ne  has  been  publickly  known  as  a  partner,  he  will  be  liable 
for  ^ebts  contracted  nnder  the  name  of  the  old  firm.,  or  for  ar* 
tides  relating  to  the  former  partnership  concern,  even  after 
he  has  withdrawn,  gnli^ss  publick  notice  be  given  of  the  dis-- 
•olution.  The  most  proper  way  of-  giving  this  notice,  is  to  ad- 
Ycritse  the  dissolution  in  some  newspaper,  nearest  the  neigh* 
bourhood,  where  the  firm  principally  resided  and  dealt.^  This 
will  be  sulTicient  and  effoctual;  as  to  all  persons  having  no  ppe* 
vious  dealings  with  the  firm,  but  not  as  to  those  who  have  trus- 
ted them.  These  latter  should  be  particularly  advised  of  the 
dissolution.  Afler  a  partnership  is  thus  dissolved,  and  doe  no* 
tice  therefore  given,  the  power  of  one  partner  to  bind  the  oth- 
er, ceases  entirely  ;(d)  and  even  his  acknowledgnient  of  a  debt, 
will  not  bind  his  former  co-partners, (e)  though  it  would  be 
euflicient  to  defept  the  statute  of  liniitations.(/)  Bat  during 
tiieir  connexion  in  business,  the  acknowledgtsients,  or  entries  ia 
the  firm  book,  by  one.  partner,  are  binding  on  the  whole.(g) 


mmfmmmimmi^H^m,»mm^mm^m.^fmm^t0»» 


(y)  id.  SSlto  268.     1  John.  cas.  M  3  Cainea  69. 

174.  2Catnes  310.  (cQ  2  John.  300. 

(g)  1  John.  ca6.'110.  2  id.  424.  1  (e)  3  Jobn.  536.  15  John.  401. 

aaines  52S.  If)  ^  Jobn.  267.< 

fa)  3  Caincs  226.  QA  15  John.  409. 

hi)  Vid.  1  Con.  w  Con.  272  td  * 

280. 
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Thh  partnership  may  be  genefRK  comprehending  all  the  u- 
•iial  dealings  of  the  partners,  or  conlined  to  some  particnlar 
branch  of  trade  ;  as  discounting  bills  or  netes,  or  the  purchase 
and  *iyi\(i  of  a  specttirk  quantity  of  goods,  or  other  particular  act 
of  trade,  mth  which  the  partnership  begins  and  ends  ;  and 
where  the  partners  hold  themselves  out  to  the  world,  in  their 
true  character*,  they  are  not  liable  beyond  the  real  scope  of 
their  connexion  ;  otherwise,  where  they  represent,  and  hold 
forth  their  concern,  as  more  extensire  than  it  really  is. 

Partners  mnst  sue,  and  be  sued  jointly  ;  but  where  there  is 
in  fact  a  partnership,  and  some  are  secret,  and  others  alone  os* 
lensihle,  the  action  may  be  broufrht  as:ainst  the  latter,,  nor  caa 
aacb  secret. partnership  be  pleaded  in  abatemeDt(A) 

If  one  of  several  partners  draws,  accepts  or  indorses  a  bill 
•r  note,  or  eaters  into  any  other  contract,  not  under  seal,  in 
the  name  of  the  partnership  firm,  or  for  any  thing  relating  to 
the  joint  concern,  all  the  partners  are  bound,  if  the  persoa 
with  whom  the  contract  is  made,  acts  in  good  faith  ;  and  where 
a  partner  gives  th^  firm  note,  or  indorsement,  or  enters  into 
any  other  contract  for  his  separate  debt,  this  will  also  bind  the 
flrrn,  unless  the  creditor  know  that  it  was  without  the  consent 
•f  the  other  members  of  the  firm,  though  in  some  subsequent 
English  cases,  it  ia  holden  thnt  soch  contract  is  void,  except 
where  a  bona  fide  indorsee  is  concerned.  And  indeed,  except 
in  the  case  of  a  note  or  bill,  passt>d  to  a  bona  fide  holder,  not 
privy  to  such  contract,  it  ts  settled  in  this  state,  that  if  a  man 
knowina:ly  take  a  note,  or  enter  into  any  other  contract,  with 
an  individual  partner,  in  the  name  of  the  firm,  the  mdividual 
partner  being  the  sole  debtor,  such  contract  will  not  bind  the 
frm,  unless  the  creditor  shew  that  the  other  partners  were 
•onsuUed,'and  assented  to  the  proceeding. (i)  And  if  a  credit- 
or thus  knowingly  receive  partnership  property,  in  payment  of 
iin  individual  debt,  an  action  of  trover,  or  assompsit  for  goods 
•old,  lies  by  another  partner  in  the  name  of  the  firm,  to  recov- 
er the  price  of  it  (J)  And  where  the  limited,  special  nature  of 
the  partnership  is  publickly  known,  as  if  it  be  published  in  the 
Gazette,  or  otherwise  generally  understood,  and  it  is  strictly 
adhered  to  by  the  partners,  in  all  their  transactions,  the  credi- 


(h)  For  the   caiei  supporting  the     470.  16  John.  34.  and  at  to  tha  af- 
above  remnrks  on   partjiert,   Vid.  I     lect  of  omitting  to  g}ve  due  notice  oi 
Com.  on  Con.  2ft5  to  SOS.  h  324,  fu     dissolution,  Vid.  6  John.  144. 
3t7-~as  to  whiit  constitute t  a  part-         (t)  16  John.  34. 
D«r»htp.    Vid.  2  John.  cas.  329.    10  .      ( «  )  id . 
Hhiu  m.  1  J  ohn.  196.   9  Joba. 
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tor  must  at  his  peril  see,  that  his  deal  with  the  indindaal  pnrN 
iier  relates  to  the  joint  coMern,  ami  if  it  does  not<»  the  fir  m 
are  not  boiiQil  without  theii*«a«9ent.(^)  And  this  knowledge  <>i* 
the  limited  nature  of  the  concern,  as  to  third  persons,  may  be 
inferred  from  circumstances  ;(i)  where  one  partner  drew  an 
inl;ind  bill  of  exchange  on  the  Arm  for  his  individual  debt,  and 
accepted  it  in  the  name  of  the  firm,  such  acceptance  was  hoi- 
den  void.     (4  Harris  &  Mc.  Henry,  360.) 

1  talie  a  note,  bill  or  other  security,  from  one  of  the  firm  in- 
divid«ially,  for  a  joint  debt,  %vithout  the  knowledge  of  the  other 
partners  ;  this  di^char^es  the  firm  ;(m)  though  it  would  be  oth- 
erwise, if  such  security  is  received  specially,  **  when  paid,  to 
he  placed  to  the  firm  account.^^(u) 

Money  lent  to  one  partner,  to  defray  the  expenses  of  travel- 
ing  on  partnership  business,  is  a  debt  of  the  firm  ;(o)  and  where 
one  partner  receives,  but  misapplies  money  due,  or  otherwise 
paid  in,  on  the  partnership  acconot,  the  firm  are  liable.(/») 

One  partner  cannot,  as  such,  bind  another  by  seal ;  thoucrh 
if  the  other  partner  be  present,  and  assenting,  or  not  ol^ect- 
log  thereto,  the  seal  shall  bind  him  ;(o)  aoH  a  release,  under 
seal,(r)  or  a  composition  and  release  oi  a  debt  by  deed.(«)  made 
by  one  partner,  shall  bind  the  firm.  And  where  1  become, 
surety  with  one  partner,  in  a  bond  for  the  partnership  debt, 
though,  if  I  pay  the  bond,  I  cannot  sue  bath  for  the  money  ; 
yet,  iff  ^ive  the  money  to  my  co.  obligor,  to«take  up  the  bond, 
i  can  sue  all  the  partners  for  money  lent.(^) 

No  action,  except  accoont,  (of  which  a  justice  has  bo  juris- 
ijiction.,)  will  lie  by  one  .partner  against  another,  naiess  ther^^ 
be  a  balance  struck  between  them,  and  an  express  promise  to 
pay  ;(u)  and  even  this  action  of  account,  seems  to  be  confined 
jto  a  firm  of  two  partners  only,  and  in  all  cases  of  a  more  nu- 
floeroas  firm,  unles  they  have  settled  the  balance  among  them. 


(k)    Vid.  case  cited,  I  Cem.  on  (q)  7  T.  R.  293.  4  irl.  313.  3  John. 

Con.  y»8  to  319,  also  2  Caines  240.  cas.  180.  2  Ca ines  254.  2  John.  215. 

4  John.  251.  2  John.    300.  16  John.  2  Caiucs  cat;,  error  1.     9  John.  285. 

^.  1  John.  eas.  171.  (r)  3  John.  58   14  id.  387. 

(/)  4  John.25t.  (g)  17  John.  68. 

m)  4  Esp.  Rep.  91.  5  id.  122.  U)  15  John.  409. 

n)  17  John.  840.  (u)  2  Cnines  293.    12  John.  4(H. 

o)   1  Esp.  Rep.  406.  4  John.  318  17  John.    80.  2  Day's 


^ 


p)    1   Salk.  292.    Holts.    Rep.      Coni  Rep.  New  Serieji,  485. 
S.  C-  Cowp.  814,  5  T.  R.  601. 
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they  are  driren  to  a  court  of  Equitj  to  adjust  the  concern,  as 
between  themsehes.('D)  * 

In  some  particular  cases,  where,  though  partners  ^  to  third 
persons,  no  such  relation  exists  between  themselves,  assumpsit 
will  lie,  but  it  is  difficult  to  form  a  notion  of  this  distinction,  ' 
without  seeing  the  cases  at  large. (o^) 

The  existence  of  a  partnership,  and  whether  a  note  was 
given  in  a  partnership  transaction,  is  a  matter  of  inference  from 
the  evidence. (a;)  But  the  declaration  of  one,  cannot  be  given 
in  evidence  to  prove  another  his  partncr,(^)  nor  are  the  dec- 
larations of  all  or  any  of  the  defendant's  evidence  to  support 
a  plea  of  partnership  in  abatement,  for  this  would  be  to  make 
a  man's  declarations  evidence  for  himself,  (r) 

A  note  given  by  one  partner,  in  the  name  of  the  Brm,  wfU 
be  intended  to  have  been  made  in  the  course  of  partnership 
deah'ngs  ;  and  it  lies  with  the  defendants  to  do  away  this  in- 
tendment, by  proof  on  their  part,  (a) 

General  reputation,  connected  with  other  circumstances,  is 
sufficient  prima  facie ^  to  make  out  a  partnership,  as  against  the 
£rm ;  ana  where  the  defendants  have  acknowledged  the  exis- 
tence of  partnership  articles,  which  they  refuse  to  produce  on 
notice,  it  is  reasonahle  to  infer,  that  if  produced,  they  would  es- 
tablish the  partnership  acknowledged.(^). 

m 

One  partner  cannot  introduce  another  into  the  firm,  \7ith0at 
the  consent  of  all  concerned.(c) 

It  is  proper  to  notice,  in  regard  to  contracts  with  toivn  and 
other  officers,  that  in  England,  it  has  been  determined',  (hat 
church  wardens  may  maintain  an  action  against  their  predeces- 
sors, for  money  received  for  the  use  of  the  parish,  which  ought 
to  be  paid  over  to  them  ;  and,  thoueh  they  be  not  the  immedi- 
ate successors,  and  though  the  validity  of  their  election  be 
doubtful,  if  they  are  officers  defacto^  it  does  not  lie  with  the  de- 
fendants to  make  the  objection..  They  are  to  declare,  as  church 
wardens^  for  money  had  and  received  by  the  defendants  to  their 


(v)  2  Day's  Con.  Rep.  New  Scr-         (y)  10  John.66, 14id-  215. 
u  425.  («)  lOJobn.  216 

(»)   V5d.    4  East,   144.  1  Camp.         M  11  John.  544. 


Rep.  329.  4E8p.  Rep.  1S2.  10  John.         (b)  1^  John.  215. 
^  "^  (c)id.  S18. 

(4;))! Cauw%  184.  00  IB.  BUc  559. 
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For  instance,  suppose  I  hare  commenced  a  suit  ivj^unst  joti 
lu'fore  a  justice,  and  we  afterwards  come  to  a  seltleoietit,  strike 
11  balance^  and  I  agree  to  discontinue  ihat  suit ;  but  insti'ad  oF 
f'liliilliog  my  agreement^  I  go  on,  in  your  absence,  and  take  jnd^- 
liicot  against  you,  and  yon  sue  me,  as  you  have  a  right  to  do,(i) 
for  a  breach  of  my  engagement.     In  sUiting  your  cause  of  aciioii 
a<:[ainst  me,  in  your  declaration,  you  must  set  forth  with  common 
v.ertainty,  that  such  a  suit  was  depending,  and'that,  in  coosidera- 
lion  that  you  had  reckoned  and  settled  with  me,  at  my  request, 
1  had  promised  to  discontinue  that  shit  ;  but  that,  disregardinf; 
my  promise,  1  had  not  discontinued  the  suit»  but  proceeded  to 
judgment  therein,  to  your  damage  ol  so  much.     When  we  come 
to  trial,  you  must  prove  that  we  settled  as  stated  in  your  declnr- 
!)tion  because  if  it  should  turn  out  in  proof,  that  instead  of  the 
settlement,  yon  gave  me  money,  or  a  horse,  or  an  ox,  or  other 
tiling,  as  the 'consideration  for  my  promise,  you  tail  to  sustain 
your  action,  fvide  Cro.  Eliz.  79.)     2.  You  must  prove,  that  t 
])romised  to  discontinue  that  suit ;  because  if  we  merely  settled, 
i\iu\  left  it  there,  without  my  promising  any  thing  about  the  suit ; 
or  I  promised  to  discontinue  the  suit,  upon  condition  that  you 
)»nid  me  the  costs  of  the  suit,  or  upon  condition,  (hat  you  paid 
the  costs  to  the  justice,  or  any  other  promise,  substantially  va- 
iling from  the  one  you  have  set  forth,  your  action  fails  ;  and 
K'ven  if  you  have  fuldlled  the  condition,  upon  which  I  promised 
to  discontinue,  your  action  equally  fails  ;  for,  though  you  have 
sin  action  against  me,  it  is  upon  a  promise  differing  from  the 
<)no  vou  have  set  forth.     You  have  therefore  failed  to  set  it 
iurth  in  your  declaration  truly,  and  must  begin  again.     3.  Yoa 
must  prove  the  pendency  of  the  first  suit,  which  suit,  as  to  par- 
titas, justice,  &c.  must  correspond  with  the  description  in  your 
(ioclnration,  and  if  you  fail,  in  any  of  these  particulars,  your  ac- 
tion is  gone,  provided  the  objection  as  to  variance  be  made  at 
the  time  of  the  trial.     If  no  objection  should  be  made,  all  would 
lie  well,  on  certiorari ;  because  the  supreme  court  would  say,  that 
the  variance  is  waived.     But  how  would  it  be  on  appeal,  to  the 
(  ommon  plesw  ?  If  the  party  have  set  forth  his  cause  of  action, 
«1«  f«>ctively,  or  untruly,  in  the  court  below,  the  objection  stilt 
y  emains,  to  be  taken  on  appeal,  where  the  parties  are  confined 
to  the  .«ame  state  of  pleadings,  and  the  same  witnesses,  as  in  the 
t  o?irt  below  ;(y)  the  object  and  desicjn  of  an  appeal,  beinir*  in 
^  *ir /,  to  obtain  a  new  trial,  upon  the  same  issue ^  in  a  higher  court. 
V  ^ )     This  consideration  should  lead  parties  to  a  greater  care» 
iii  i^ettini:  forth  their  cau^e  of  action,  and  in  pleading  throujghout, 
( ••pecially  under  the  ^(iy  dollar  act,  than  is  generally  exercised. 
1  venture  to  say,  that  in  nine  cases  out  often,  the  court  of  com- 


0)  '«? : 


.lohn.  470.  (i)  17  John,  I3«. 

Laws,  Stss,  41,  c.94.  s.  18. 
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roon  plen9.»  or  supreme  court,  in  considering  of  the  appeals  gi- 
ven by  that  act,  cannot  sustain  the  plainti^'g  judgnoent,  upon  a 
record  of  his  own  allegations  themselves,  tvlthout  doing  violence 
to  the  most  familiar  rules  of  special  pleading.     A  loose,  care- 
less habit  of  oral  pleading,  has  introduced  an  incorri^rihle  laxity 
in  this  court,  which,  it  is  to  be  feared,  must,  on  appeal,  result, 
either  in  numerous  arrests  of  judgment,  or  reversals  by  the  su- 
preme court,  or  such  extreme  lenity  of  construction,  as  to  in- 
vade  or  obliterate  those  lines  of  proceeding,  by  which  alone, 
any  thing  like  certainty  or  system,  can  be  preserved.     Having 
pr<5fiiised  thus  much,  and,  as  this  subject  is  more  proper  for  con- 
Fideration,  under  a  future  head  of  pleading  in  this  court,  1  shall 
dis^:siiss  it  for  the  ]»rfsent,  with  the  remark,  that  where  a  special 
«»s2;ro.en)ciit  is  existing  and  onrescinded,  you  never  can  resort  to, 
siud  recover  under,  the  general  counts. (/) 

^.  The  action  of  assumpsit  foT  goods  sold  anfT  delivered^  lies 
^w'herever  goods  and  chattels  are  sold  and  delivered,  by  one 
in;in  to  another,  either  at  a  price  agreed  upon,  or  left  to  be  im- 
|>lied  by  the  law,  at  what  the  goods  are  reasonably  worth  ;  and 
ft  sale  to  the  wife,  agent,  or  servant,  or  other  person,  authorized 
expressly,  or  by  the  law,  to  purchase  in  behalf  of  the  defendant, 
is  a  sale  to  the  defendant  himself,  and  may  be  so  stated  in  the 
declaration  ;  for  it  is  a  maxim  in  law,  applicable  to  every  act,  that 
m^iiatever  a  man  dots  by  another^  he  does  by  himself. 

Suppose  the  plaintiffhas  bargained  and  sold  goods  to  the  defen- 
clant,  by  a  valid  and  binding  bargain,  which,  however,  be  has  by 
law  a  right  to  retain,  until  the  money  is  paid,  and,  therefore,  h« 
refuses  to  deliver  them  to  the  defendant ;  or  suppose  he  has  thus 
Y)Hrgained  goods  to  the  defendant,  which  he  the  defendant  refu- 
ses to  take,  is  the  plaintiff  in  such  case  Hound  to  content  him- 
self with  an  action  for  the  damages,  for  a  breach  of  the  special 
contract  ?  or  may  he  have  an  action  for  the  price  of  the  goods, 
still  rptaining  them,  as  he  has  a  right  to  do,  in  the  first  instance, 
or  holding  them  ready  for  the  defendant  in  the  second  ?  Here 
he  cannot  go  for  goods  sold  and  delivered^  because,  in  the  first  in- 
stance, he  has  refused  to  deliver  them,  and  in  the  last,  the  de- 
fendant has  refused  acceptance.  The  plaintiff  should,  in  such 
cases,  declare  and  proceed  for  goods  bars^nined  and  sold  ;(i/i) 
and,  in  this  action,  may  recover  the  price,  retaining  the  goods,  in 
f  he  first  instance,  as  a  pledge  till  he.  obtain  satisfliction  of  hit 
jadgment,(yi)  and  then  holding  them  ready  for  the  defendant ;  or, 
in  the  second  instance,  where  the  defendant  has  a  right  to  take 


O)  ISJrSn.  274.    14  John.  326.     ner647.    Holt.  Rep.  8*  Peake^s cas. 
nn)  4  Coke  93,  Slade's  case.  Skin-     N.  P.  41 . 

(n)  Skin.  647.    Holt.  Rep.  «. 
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them,  holding  (hero  &t  all  times  ready  for  him :  and  io  such  CRse> 
the  plaiotifr  having  chosen  this  remedy,  cannot  sell  the  ^^oods  to 
another,  except  on  the  execution  upon  his  judgment ;  or  unless 
the  defendant  should  altogether  full  in  being  able  to  satisfy  the 
judgment,  in  which  case  he  might  perhaps  sell  themi  on  notice, 
the  same  as  any  other  pledge.(o) 

This  adtioQ  will  also  lie,  for  tlic  price  of  land  sold  and  con- 
veyed, and  the  acknowledgment  of  having  received  a  full  con- 
sideration in  the  deed,  is  not  conclusive,  hut  the  party  may  not 
witstanding  shewi  that  the  whole,  or  any  part  remains  un- 
paid (/>) 

If  the  buyer  of  goods  depart,  without  tendering  the  money, 
but  return  the  next  day,  and  offer  to  pay  the  seller,  the  latter 
may  be  off,  except  where  a  future  time  of  payment  is  ng;reed 
on  ;(9)  but  not  so,  if  the  property  in  the  goods  have  passed,  as 
if  tiiey  are  marked,  or  the  seal  of  the  buyer  put  on  them,  for 
they  then  remain  in  the  hands  of  the  vendor,  merely  as  a  secu- 
rity for  the  price  ;(r)  and  in  this  case,  or  where  earnest  is  paid, 
if  the  goods  remain  witli  the  vendor,  and  the  money  be  not 
paid  for  them,  he  may  request  payment  of  the-  vendee,  on 
whose  default  the  goods  may  be  sold  again  ;  and  the  difference 
m  price,  between  the  6r8t  and  second  sale,  may  be  recovered 
10  damages  against  the  vendee  ;(^)  and  whatever  is  paid  as 
earnest,  or  as  a  deposit,  shall  be  reckoned  a  part  of  the  pnce^ 
unless  otherwise  Bgreed.(<) 

Where  you  agree  to  buy  9  thing,  if  you  like  it  on  iiVw,  and, 
upon  seeing  it,  if  you  express  youi  approbation,  the  condition 
is  fuldlled,  and  the  bargain  complete  ;  and  if  you  afterwards 
charge  your  mind,  you  are  not  at  liberty  to  be  off,  though  it 
would  be  otherwise,  if  you  had  reserved  time,  till  a  future  day, 
to  make  up  your  tnind  ;  for  then,  no  matter  what  you  may  think 
or  say,  in  the  mean  limc,(M)  and  where  good^  are  delivered 
on  trial  till  such  a  time,  they  may  be  kept  till  that  lime,  though 
the  bnyer  disapprove,  and  declare  his  dislike  of  them  be- 
fore, (r) 

On  a  bidding  at  auction,  the  bidder  may  retract  his  bid,  at 
any  time  before  the  lot  is  knocked  down.(ta;)     But  when  once 


(0)  id.  &  vide  ante  Bailment,  p.         (/)  1  Saund.  320. 

30,  n.  (3)— p.  S3,  n.  (9)  (w)  Vid.  2  Com.  on  Con.  215  & 

fp)  4  John.  210,  cases  there  cited. 

[q)  Dyer  30.  a.  (r)  4  Bof.  Sc  Pull.  257. 

[r)  Skin.  647.    Floll's  Rep.  8.  (ui)  3  T.  R.  143. 

[a)Salk.  113.  Bull.   N.  P.   50.6 
mod.  16i.  SkiB.  647. 
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off  to  dtftant  partii,  or  practice  other  gross  deceit,  in  obtaining 
the  credit,  manifesting  an  intention  to  cheat  the  seller  out  uf 
bis  goods ;  in  such  cases,  the  credit  is  void,  and  the  price 
due  iaifDediatel>.(d) 

Goods  are  sold,  to  be  paid  for,  in  three  months,  by  a  bill, 
DOte,  or  other  security,  at  two  months  ;  this  is  a  credit  of  five 
months,  and  the  only  remedy  aAer  the  three  months,  for  non- 
delivery of  the  security,  is  an  action  on  the  case,  upon  the  spe- 
cial agreement. (e)  But  after  the  tive  months,  action  for  goods 
sold  and  delivered  lies  ;(/)  and  so,  if  the  bill,  agreed  to  be 
given  is  drawn,  but  the  drawee  refuses  to  accept,  aa  action  for 
goods  sold,  &c.  lies  immediately. (g) 

A  delivery  of  goods  sold  to  a  carrier,  appointed  by  the  ven- 
dee, is  a  delivery  to  the  vendee,  though  the  ri^ht  to  stop  them 
in  their  passage,  remains  as  before  mentioned  ;(/i)  and  where  I 
give  you  a  general  letter,  engaging  to  pay  fbr  corn,  which  you 
purchase,  not  exceeding  so  much,  on  such  a  credit,  in  this,  and 
the  like  c^ses,  1  am  liable  for  a  sale,  upon  the  strength  of  the 
letter,  (t) 

Contracts  for  the  sale  of  contraband  goods,  or  ob«cene  and 
libellous  prints,  books,  papers,  &c.  are  in  general  void,  and  no 
action  lies  upon  them.(y) 

{     A  warranty  of  goods,  must  be  upon  the  sale,  and  not  after  ; 

'f  for  then  it  is  without  consideration  ;{k)  so,  where  upon  a  trea- 
ty for  a  sale,  and  warranty  made,  all  is  broken  off,  such  a 
warranty  will  not  extend  to  a  subsequent  sale  ;(/)  though  it 
would  be  otherwise,  if  I  warrant  a  horse,  before  sale,  and  an- 
other boys  him  immediately,  for  such  sale  is  upon  the  strength 
of  the  warranty  ;(m)  and  a  warranty  that  an  article  is  sound, 
and  shall  continue  so  for  a  year,  is  binding,  (n) 

Where  a  horse,  or  other  article  is  warranted  sound,  an  ac- 
tion lies  upon  the  warranty,  without  first  returning,  or  offering 


W  "**•  ^86.  5  Bfo.  &  Pull.  119. 

(«)  4  East,  147.  3  Bop.  &  PulL  (t)3  Cranch  Rep.  492. 

(h)  3  Bos.   ft  Pull.  584.  Cowp.  im)  1  Roll.ab.L.  5,  1  Salk.  tlh 

294.  ST.   R.  330,   3  P.   Williami  (n)  Roll  ab.  90p».  6. 


«82,  Anthonys  N.  P.  Rep.  60  contra.         n  )  Vid.  2  Com.  on  Con  339  to 

(/)  4  Bos.  Pull.  330.  24^ 

(i)7T.  R.  60.6  T.R.  52.4  East,         (A)  id.  264. 
153.  M  stra.  414. 
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to  retarn  such  article,  or  givine;  notice  of  the  ansoandness  : 
and  90,  though  the  vendee  saW  the  article  to  another. (o)  But 
it  is  otherwise,  if  the  agreement  be,  to  take  back  tie  horse, 
&c.  and  repay  the  money,  in  tho  event  of  unsoundness,  for 
then  there  must  be  a  return  before  action  brought. (p) 

But  where  an  article  is  warranted  found,  or  there  is  any 
fraud  in  the  sale,  on  discovering  the  defect,  the  buyer  may,  at 
his  ofition,  return  it,  and  sne  for  the  money  paid,  in  an  action 
lor  money  hau  and  received,  or  keep  it,  in  which  case  bis  ac- 
tioa  is  alone  on  the  warranty,  or  for  the  fraud. (7) 

There  is  no  dotibt  that,  upon  a  contract  to  sell  goods,  where 
no  credit  is  stipulated  for.  the  vendor  has  a  lien  ;  so,  that  af- 
ter the  goods  be  actually  delivered  to  the  vendee,  if,  upon 
demand  then  made,  he  refuses  to  pay,  the  property  is  not 
changed,  and  the  vendor  may  lawfully  take  the  goods  as  bis 
own,  because  the  delivery  was  conditional,  (Per  Piatt,  J.  13 
John.  435.) 

A  second  husband  is  not  bound  to  maintain  his  wife's  chil- 
dren, by  a  first  husband,  and  if  he  do  so,  it  is  a  ^ood  consider- 
ation for  a  promise,  when  they  come  of  a^e,  to  repay  such 
expense  ;(r)  but  if  he  receive  them  into  his  house,  and  they  be- 
come part  of  his  family,  he  then  stands  in  the  place  of  their 
natural  parent,  and  is  liable  for  their  raaintenRDce  and  educa- 
tion, the  same  as  for  that  of  hi<«  own  children  ;(«)  and  in  either 
of  these  cases,  he  is*  liable  for  their  nece^isaries  and  education^ 
while  living  in  a  state  of  sef>aration  from  him  ;  or  other  state, 
making  it  necessary  that  they  should  be  furnished  with  instruc- 
tion, or  articles  to  live  upon  ;(/)  and  so,  of  a  ba«»tard  child, 
provided  the  parent  mak^  an  expre<<s  promise  to  pay  ;(u)  and 
it  is  na  defence  for  a  putative  father,  in  an  action  upon  such  a 
promise,  that  since  entering  into  the  engagement,  he  has  found 
the  child  not  to  be  his.(u) 

The  role  as  to  the  liability  of  a  parent,  for  necessaries  fiir- 
nished  his  children,  extends  to  the  relation  of  a  mas^ter  and  his 
indented  apprentice,  or  servant  ;  but  in  such  case,  strict  proof  is 
reqnired,  that  the  child,  for  whose  benetit  the  necessaries  were 
fomisbed,  was,  in/act,  bound  by  indenture,  or  other  valid  wri- 


(0)  1  H.  Blac.  17.  (j)3  Esp.  Rep.  1. 

(jf)  2  H.  Blac.  673.  3  Eip.   Rep.  (I)  id.  1,  4:  252. 

27K  (u)  2  Show.  184. 

(o)  3  Esp.  Rep.  82.  (p)  P<.ak«'b  N.  P.  cai,  89. 

(rt  4  East.  76. 
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ting,  and  this  ma»t  be  proved  by  producing;  the  lodeDtore,  or 
other  writing,  or  givin»c^'?^yice  to.(>roduce  it,  and  in  default  of 
this  being  done,  esUibli^lnijg  the  oootentd  by  inferior  testtooo- 

ny.(w) 

Where. a  committee  of  a  club,  party  or  society,  contract  for 
necessarie9  or  ocrommodations,  in  behalf  of  their  piincipals, 
they  are  |>ersonally  hable,  and  their  host  is  not  bound  to  look 
to  any  other  meajber8.(x) 

Where  goods  are  sold  to  be  paid  for  in^  labour,  which  the 
Tendee  has  ofTered  to  perform,  or  not  been  in  default,  an  actioa 
will  not  lie  for  them.(y) 

I  sell  you  p^oods  for  a  note,  you  knowing  the  maker  to  be 
insolvent,  or  in  doubtful  circumstances,  but  fraudulently  con- 
ceal this  fact,  and  I  receive  the  note  to  be  collected  at  my  owa 
risque  :  1  cannot  maintain  an  action  for  goods  sold  and  deliver- 
ed, but  must  bring  trover,  or  an  action  fur  the  deceit.(2) 

The  overseers  of  the  poor,  cannot  maintain  an  action  against 
a  pauper,  fur  necessaries  furnished  him  in  any  case. (a) 

A  roan  falsely  represents  another  io  be  of  ability  to  pay,  op* 
on  which  1  trust  him  with  ^.oods  :  in  such  case  my  remedy  ia 
an  action  on  the  case  for  the  deceit,  and  not  for  goods  sold  ;(6) 
but  w^ere  ^oods  were '  urnished  to  a  man  upon  a  fraudulent 
representation  of  his  father,  that  he  was  about  relinquishing  bu- 
siness in  favour  of  his  son,  even  though  the  credit  be  given  to 
the  son,  the  father,  dealing  nith  the  proceeds,  ivas  bolden  lia- 
ble in  an  action  for  goods  sold  and  delivered. (c) 

1  order  a  certain  quantity  of  goods  to  be  sent  me  on  a  cer- 
tain credit,  but  the  tradesman  sends  me  a  less  quantity  on  a 
shorter  credit^  unless  I  receive  and  accept  the  goods,  1  am  not 
liable  to  pay  for  them  ;  nor  am  J  liable  should  they  be  lost  by 
the  way. ((f) 

Before  an  action  will  lie  for  the  price  of  goods  sold,  they 
should  be  offered  to  the  purchaser,  and  so  on  a  sale  of  the  ser* 
vices  of  a  slave,  for  a  given  time,  at  a  certain  price,  an  ofi'er  of 


(w)  3  Esp.  Rep.  188.  (a)  Chipman's  Rep.  45, 

(x)  2  Com.  on  Con.  556.  ?L')  I  Campl.  Kcp.  4. 

(v)  13  John.  56.  (c)  1  Siarkie»js  Rep.SO. 

W  3  Campl.     l^cp.    352.  1  id.  6.  (d)  3  John.  534. 
&  7,  pr.  Ld.  Ellenborougb,  C.  J. 
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the  fflave  should  be  made  to  the  purchaser,  before  a  suit  will 
lie  for  the  price. (c) 

I  deposit  a  carriage  with  you,  and  another  of  my  creditors, 
to  be  sold  for  the  pa\mcnt  of  my  debt,  due  to  you  Hod  him. — 
instead  of  selling  it,  you  keep  it  a  year,  use  it  as  your  own, 
got  it  repaired  at  your  own  expense,  and  on  your  own  account, 
the  other  creditor  refusing  to  join  in  the  lepiiirs  ;  and  ^ou, 
moreover,  offer  to  «»eU  the  carriage,  at  severrd  different  ti'nes. 
In  an  action  for  his  debt,  agaioft  you,  by  the  other  creditor, 
for  XV hose  henefii,  as  well  as  your  own,  it  was  depo.«ited, 
you  are  liable  as  for  money  hi^d  and  received,  or  at  least  upon 
the  special  circumalanr.ea  of  ihe  case,  upon  the  presumption, 
that  you  have  elected  to  become  the  purchaser  yourself,  be- 
cause you  mis:b^  and  should  have  soltf  the  c.rria^e,  at  some 
rate,  within  that  time.(/ j 

3.  This  action  lies  for  work^  labour  ami  services,  care  or  dili- 
|;cnce,  done,  performed  or  he>towed,  for  tlie  defendant,  either 
as  a  common  lalxMirer,  a  mechanic,  or  in  the  line  of  one's  pro- 
fession ;  and  it  may,  and  freipiently  do^s,  include  a  chars:e  for 
iD/tterial^,  and  other  necessary  thing!«,  us^^d  aod  employed,  in  and 
abont  the  particular  service  performed  ;  and  in  declaring,  both 
the  service  and  materials,  are  generdly  chari^ed  in  the  sam'3 
count ;  as  where  a  carpenter  linds  nails,  or  a  physician  medi- 
cines. And  in  this  action,  :is  well  as  that  for  v;oodi  saold,  if  there 
be  no  price  agreed  on,  for  the  services  or  materiaN,  the  law  im- 
plies a  promise,  to  pay  what  the  servant  reasonably  deserves  to 
have,  which  desert,  in  both  instances,  is  to  be  valued  by  wit- 
nesses, acquainted  with  the  subject. 

/       It  is  worthy  of  notice  in  the  out  set,  for  all  tho^'O  employed  on      \ 
I    hire,  that  where  there  is  an  a'jfreement  to  work  so  looi,  at  such       /] 
a  price,  or  an  agreement  to  do  a  particidar  piece  of  <»«>.rviGe,  at  a     // 
certain  price,  or  to  work  so  lonii;,  or  do  a  ])articular  piere  of 
work,  without  any  specific  price  ai^reed  on,  the  party  employed, 
has  no  right  to  go  forward,  and  perform  for  a  jwrt  of  the  time,  or  a 
part  of  the  job,  and  then  break  otf,  without  his  employer's  con- 
tent, and  bring  his  action  for  the  work  as  far  as  he  has  gone  ; 
on  the  contrary,  a  strict  performance,  according  to  airreernent,  is 
a  condition  precedent ;    and  unless  the  servant  fulfils  it,  to  the 
utmost  of  his  capacity,  he  can  recover  nothins:.    But  in  th»^  rase 
of  ao  inf»nt,  whose  contract  is  void,  it  w^o'ild  undoubtedly  be 
otherwise  ;  for,  though  he. is  not  bound  to  fulfil  his  agreement,  on 
bis  part,  the  very  circumstance  of  its  being  voiil,  or,  in  fact,  as 


(c)  11  John.  178,  (/)  1«  Jokn.  VtS. 
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no  agreement,  leaves  it  open  for  the  law,  to  imply  a  promise  of 
compensation,  for  the  work  which  he  has  actually  done,  accor- 
ding to  the  reasonable  valae  ;  nor,  if  be  completed  the  work, 
would  he  be  bonnd  by  the  price  agreed,  if  it  shoald  turn  out  to 
be  unreasonable,  all  of  which  we  shall  remark  upon,  more  at  I 
laiige,  under  the  proper  head,  in  the  course  of  this  work.  / 

A  case  has  recently  arisen,  in  the  supreme  court, 4)n  ceritora" 
n,  illustrating  this  notion  of  a  strict  fulfilment,  by  tlie  servant^ 
before  he  is  entitled  to  his  wages,  which,  as  the  subject  is  im- 
portant in  common  life,  and  this  doctrine  stood  involved  in  some 
confusion,  by  the  English  cases,  deserves  particular  notice.— 
Vanderlio  contracted  with  Mc  Millan^  the  owner  of  a  factory,  to 
ipin  for  nim  ten  and  an  half  months,  to  be  paid  three  cents  per 
rnn,  for  the  yarn  he  should  spin.  Vanderlip  entered  upon  the 
execution  of  his  contract,'  and  spun  till  his  services,  at  the  rate 
agreed  on,  amounted  to  about  twenty-five  dollars,  and  then, 
finding  his  bargain  a  hard  one,  he  qnit,  before  tlie  expiration  of 
the  time,  and  brought  his  action  for  the  work  done.  Mc  Millan 
kept  regular  debt  and  credit,  in  his  book,  charged  Vanderlip 
with  three  dollars  paid,  and  credited  him  with  the  work,  at  so 
much  a  run.  On  this  evidence,  the  jury  before  the  justice, 
fouud  a  verdict  in  favour  of  Vanderlip  for  twenty-two  dollars 
and  thirty -five  cents  ;  but  the  Supreme  Court  reversed  the  judg- 
ment, holding  the  contract  to  be  entire,  that  its  performance  w;ui 
a  condition  precedent,  and  no  suit  would  lie,  until  performance 
of  the  ten  and  a  half  month's  service,  (g) 

And  where  the  plaintiff,  a  joiner,  agreed  to  work  for  the  de- 
fendant, in  his  cotton  factory,  about  making  machinery,  for  one 
year,  at  one  dollar  per  day  ;  the  defendant  to  settle  with  the  plain* 
tiff,  at  the  end  of  every  three  or  four  months,  and  instruct  the 
plaintiff  how  to  make  such  machinery,  and  the  plaintiff  quit  at 
the  end  of  three  months,  it  was  holden  that  the  plamliff  could 
not  have  recovered  any  thing  for  his  work,  had  not  the  contract 
been  modified  ;  and  the  Supreme  Court  likened  it,  in  their  opin- 
ion, to  the  case  of  .Ale  Millan  and  Vanderlip ;  but.  as  the  defen- 
dant in  the  last  case  had,  at  the  end  of  the  first  three  months,  not 
only  settled  with  the  pluntiff,  but  gave  him  hiv«  promissory  note, 
this  was  holden  a  modification  of  the  contract,  for  .«o  much,  and 
the  plaintiff  was  allowed  to  recover  ;{h)  and  so,  ivhere  the  em- 
ployer gare  an  order,  before  the  servant  had  worked  his  whole 
time,  though  he  had  gone  away,  it  not  appearing  to  be  contra- 
ry to  the  will  of  the  employer,  the  order  not  being  paid,  an  ac-  / 
tion  for  .work,  &c.  waa  held  to  lie.     (15  John.  224.) 


(g)  12  John.  1€5.  (A)  13  J«fao.  «• 
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And  so,  where  the  plaintifT  agreed  to  log  up,  bnro  and  clear, 
it  for  sawing;,  in  »  farmer  like  manner,  ten  acres  of  land,  by  the  ^ 
SOth  September,  to  be  paid  at  the  rate  of  eiG;ht  dollars  per  acre  ; 
and  the  plaintiff  did  clear  part  of  the  land,  but  put  up  no  fence, 
and  then  quit  the  wrorfe,  of  his  own  accord,  without  the  default 
of  the  defendant  It  wan  hoMen  that  the  plaintiff  could  recover 
nothing,  (i) 

So,  where  a  sailor  hired  for  a  voyage,  and  took  a  promissory 
note,  from  hi<  employer,  for  thirty  ^uinens,  provided  he  pro-    • 
ceeded,  continued,  and  did  his  daty  as  second  mate,  from  Kings- 
ion  to  Liverpool^  but  died  on  the  voyage  \  it  was  bolden  that  no 
action  lay,  for  what  he  had  done.(j)  . 

So,  where  M.  as^reed  with  H  to  erect  and  finish  a  bam,  by 
such  a  day,  for  4.00  dollar*! ;  but  performed  only  a  part,  and  ^ 
left  it  unfinished,  without  H's  consent.     It  was  bolden  that.M. , 
oould  recover  nothing,  for  what  he  had  done.(A:) 

And  so,  whore  a  sailor  contracted,  for  certain  wac:es,  to  serve 
the  master  of  a  ship,  and  not  dep:^rt  the  ship  without  leave,  un-  . 
til  the  voya^fe  was  ended,  and  the  vessel  dischar^^ed  of  her  car- 
go ;  although  the  vessel  have  arrived  at  her  port  of  discharge, 
and  is  there  moored,  yet  if  the  sailor  q«iit  the  vessel,  without 
leave,  before  the  cargo  is  discharged,  all  his  wages  are  forfeited, 
and  he  can  recover  nothing. (/) 

But  if  there  be  a  special  agreement,  and  the  work  be  done, 
though  not  in  pursuance  of  it,  and  the  variations  are  ^ith  the 
assent  of  both  parties  ;  or,  with  the  like  assent,  there  is  an  ex- 
tension of  the  time,  within  which  it  was  to  he  performed,  and  it 
is  performed  accordingly,  an  action  in  such  case  lies,  for  what 
the  work  done  is  reasonably  worth. (m)  And  indeed  where  the 
agreement,  though  part  only  be  performed,  is  abMndon^d  by  the  - 
consent  of  both  parties,  or  throu8;h  the  def  lult  of  the  defendant ; 
or,  where  the  defendant  has  ut«ed  some  of  the  materials,  inten- 
ded by  the  plaintiff,  to  be  used  nbout  the  work,  after  the  time 
had  elapsed  for  finishing  it,  althouo:h  the  contract  be  not  ful- 
filled, yet  the  plaintiff  may  recover  wh^it  he  deserves,  for  the 
work  done,  or  the  materials  thas  converted. (n) 

And  where  work  is  to  be  done  according  to  a  special  agree- 
Bent,  retriiiating  quantity*  price  and  time  of  payment,  and  the 


[i)   13  John.  94.  (m)  id.  97,  10  John.  36.  Bull.  N. 

[/)  6  T.  R.  324).  P.  139. 

fc)  2  Mass.  T.  R.  147.  (n)  id, 
13JohD.390. 
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partie«  have,  by  mutual  consent,  so  far  devitited  from  the  origin- 
al contract,  that  its  terms  do  not  appl)?  to  the  new  work,  this 
action  lies  for  the  new  work,  though  the  time  for  making  the 
payments  has  not  expired,  the  deviation  and  new  work  under 
it,  being  considered  a  distinct  agreement. 

As  where  the  plain^iflf  agreed  to  repair  a  vessel,  according  to 
an  estimate  which  had  been  made,  to  he  paid  therefor  one  hun- 
dred pounds,  at  the  end  of  a  fortnight,  the  tike  at  the  end  of  four 
weeks,  the  hke  at  the  end  of  six  werks,  and  the  remaining  sum 
of  three  hundred  and  twenty  pounds,  by  an  approved  bill  at 
six  months,  with  interest.     The  plaintiff  worked  for  some  time 
on  the  original  plan,  when  the  parties  dennled  from  it ;  and  the 
repairs  were  completed,  in  a  manner,,  different  from  the  plan 
mentioned  in  the  agreement ;  Gibbs,  C.  J.  decided,  that,  as 
there  was  nothing  in  the  original  agreement,  to  govern  the  new 
work,  according  to  the  stipulations  of  paying  each  fortni^rht,  and 
the  tinal  sum  by  a  bill,  &c.  the  plaintiff  might  sue  immediately, 
on  the  completion  of  such  new  work,  and  recover  for  it,  though 
the  credit  agreed  on  had  not  expired,  and  he  added,  *'  there  be- 
ing nothing  in  the  original  agreement,  to  govern  the  new  work, 
according  to  the  stipulations  in  that  agreement,  the  time  of  pay- 
ment C(»uld  not  be  applicable  ;"(o)  and  the  plaintiff  recovered 
for  the  additional  work.     But  the  special  contract  shall  be  made 
to  apply,  as  far  as  it  can  be  traced  by  the  work,  and  for  that,  it 
was  holden,  that  the  plaintiff  must  wait,  till  the  credit  had  ex- 
pired.(/))     And  where  some  additions  are  made  to  a  bnildin;^, 
beyond  those  required  by  the  original  contract,  by  which  itie 
workman  contracts  to  finish  it«  for  a  certain  sum  of  mone^,  the 
contract  shall  exist  as  far  as  it  can  be  traced  to  have  been  fol- 
lowed, nod  the  excess,  only,  paid  for,  according  to  the  usual 
rates  of  charging  ;    and  if  a  man  contracts^  to  work  by  a  certain 
)dan,  and  that  plan  is  so  entirely  abandoned,  that  it  is  impossi- 
ble to  trace  the  contract,  and  say  to  what  part  of  the  work  it 
shall  be  applied,  in  such  case,  the  workmen  shall  be  permitted 
to  charge  for  the  whole  work  done,  by  measure  and  value,  as  if 
no  contract  at  all  had  ever  been  made.     In  this  case,  the  ad- 
dition and  deviation  from  the  original  plan,  was  by  an  alteration 
of  the  roof,  for  which  it  was  admitted  the  plaintiff  was  entitled 
to  pay,  as  under  a  new  aud  distinct  contiact.C^) 

Bnt  these  cases  are  understood  to  be,  where  the  deviation  is 
%vith  the  employer's  consent,  or  he  accepts  the  work  ;  and  the 


(o)  1   Starkie's  N.  P.  Rep!  275.         (ji)  id.  Peaked  N.  P.cas.  1«. 
1  Hoh»t  N.  P.  Rep.  23«,  S.  €.  ft)  Peak'*  oau.  N.  P.  ItiJ. 
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•ane  rales  apply  to  nay  other  kind  of  work,  ti  well  as  that 
peiforaied  u^jou  buildio^. 

Where  there  is  a  sealed  agreement,  to  do  work,  part  of 
which  iijt  do{ie,  in  puriuaace  of  the  ajgpreexneot,  though  the  work- 
inau  id  prevented  cotopleting  the  .work  by  hk  employer,  he 
cannot  bring  this  action,  but  should  sue  in  coveouDt  oa  the 
deed.(*')    . 

Aq  action  lies  for  the  services,  labonr,  attendance  and  medi- 
cine* furnii^hed,  by  a  physician,  snnrcon  or  apothecary  ;(«)  but 
such  claim  cannot  be  sustained  ac;Hinst  the  owner  of  a  stuve,  for 
services,  &,c,  rendered  without  hi«  consent  or  knowledge, 
u»le;*9  in  a  case  requiring  immediate  as^^istance  ;(/)  but  in  such 
case  it  will  lie  (i£;ainat  tlie  ma««ter  of  a  siai  e,  or  (it  iit  presumed) 
no  indented  servant,  or  the  father  of  a  child  ;(u)  and  so  will 
an  action  agaio«$t  the  overseers  of  the  poor,  for  medicines,  &c, 
furnished  a  casual  pauper,  for  ivhom  they  are  bound  to  pro- 
ride  ;(t^)  but  ia  such  case,  th«>  physician,  &c.  must  either  be 
employed  by  the  overseer,  or  with  his  assent  or  knowledge,  or 
ehe  the  overseer  must  expressly  promise  to  pay,  after  the  ser- 
vice performed,  orl^e  would  not  be  liable.  And  indeed,  it  ts 
the  duty  of  an  overseer,  to  avoid  actine  in  this  particular,  un- 
til he  obtain  a  ju^tice^s  order  for  relief,  who  has  a  right  to  de- 
signate the  attending  physician  in  the  order. (w)  But  notwith- 
standing, if  the  overseer  promise  to  pay  for  such  services,  or 
necessaries,  ^.  are  furnished  at  his  request,  though  without  a 
justice's  order,  an  action  will  lie  against  him.(x)  But  such  an 
action  Mrill  not  lie  against  tlie  masjter,  for  medi  cines,  &.c.  for 
his  hired  serv.mt,  unless  on  the  request,  and  upon  the  retainer 
of  the  master,  on  his  own  account.(2/)  Nor  will  an  action 
lie  agaiost  such  mister,  by  the  overseer  of  the  poor,  for  neces- 
saries, &c.  furnished,  during  the  sickue^s  of  his  hired  ser- 
vant. (2') 

In  an  action  for  services,  whether  common,  mechanical,  or 
professional,  except  in  the  case  of  attorneys,  solicitors,  and 
counsel,  the  defendant  may  mitigate  the  damages,  or  defeat  the 
action  altogether,    according  to  the   justice  of  the   case,  by 


fr)  4  Crunch,  239.  (w)  2  East,  505.  12  John.  352. 

(s)  3  Esp,  Rfp.  192.  (r)  id.  iSt    I   Bdrnwell  &;  Alderss. 

[0  10  Joiiu.  tid.  Rep.  104.  15  John.  2;U. 

;»)  id.  (j/)  3  Bos.   &    Bull.   247.   2  Esp. 

(r)  10  John.  249.  3  Ej»p.  Rpp.  91.  R^'p.  739  ;  but  vid.  1  Esp.  Rep.  270, 

S  Bob.    &  Full.  217  ■  bui  vid.  2  East,  contra, 

i05j  contra,  (t)  2  figp.  Rep.  739, 


64  OF  THE  ACTION  OB 

sbemog  that  the  serTices  were  done  unskilfully,  and  are  wortli 
less  than  the  plaiutifPs  claim,  or  worth  ootbiog  ;  and  this,  es- 
pecially where  no  price  is  agreed,  but  left  to  be  implied 
by  law  ;  and  even  where  a  certain  sum  is  stipulated  for  the 
work,  this  defence  may  be  set  up,  by  giving  the  plaiotiff  sea- 
sonable notice  of  such  defence,  or  the  defendant  may  pay  the 
price  charged,  and  bring  a  cross  action  for  the  damage  ;(a)  bat 
he  s«hould  not,  in  such  case,  sulSer  the  [JaintiiTto  take  judgment 
against  him,  without  introducing  his  defence,  for  such  trial  and 
judgment,  as  we  shall  see  more  at  large  hereafter,  would  entire* 
ly  cut  off  his  remedy ,  by  a  cross  action. 

It  seems  agreed,^  in  Enj^and,  that  no  action  will  lie,  either  by 
a  counse^llor  at  law,  to  recover  fees  for  his  services,  or  against 
him,  for  neglect  in  managing  a  cause,  or  other  neglect,  or  want 
of  skill,  in  the  discharge  of  his  dttties.(6)  How  the  latter 
question  would  be  determined,  in  this  couutry,  is  not  known  ; 
though  I  believe  it  has  never  been  questioned,  that  an  advocate 
may  here  bring  his  action,  for  the  recovery  of  a  compensatioQ 
for  his  services,  the  same  as  an  attorney  or  solicitor,  l^he  lat- 
ter may  maintain  au  action  of  assumpsit,  for  their  fees  and  dis- 
bursements. Before  prosecuting  this  action,  or  at  least  before 
the  trial,  it  is  highly  jiidiriou?<  tu  have  their  bills  taxed  by  the 
proper  officer,  which  liquidates  the  amount,  and  supersedes  all 
inquiry  as  to  items.  Formerly  an  attorney,  solicitor,  &c.  were 
bound  to  fprnish  their  client  with  a  bill,  at  least  8  days  before 
suit  brought  ;(c)  but  this  law  is  now  repealed.(<i)  -Under  that 
law,  if  a  bill  were  duly  delivered,  it  was  holden  conclusive  up- 
on the  client,  as  to  amount,  unless  he  procured  it  to  be  taxed 
b^ore  the  trial.  As  the  services,  generally,  must  be  proved  at 
the  trial,  but  the  bill  cannot  be  taxed  there,  nor  the  items  en- 
tered into,  it  would  no^  be  advisable  for  the  attorney,  &c.  ei- 
ther to  procure  the  hill  taxed,  on  his  own  pait,  as  above  men- 
tioned, or  at  least,  as  formerly,  to  serve  his  client  with  a  copy, 
either  of  %vhich  it  is  conceived  would,  as  heretofore,  beconclu* 
sive  upon  the  client,  as  to  itefns^  unless  in  the  larter  instance, 
lie  objects  to  the  amount,  and  procures  a  taxation, (e) 

The  negligence  of  an  attorney,  (and  it  is  presumed  npontb 
same  ground,  that  of  a  solicitor,  or  counsel)  cannot  be  set  up. 


(a)  7  Ea&t,  479.     2  Com.  on  Con.  (r)  1  N.  R.  L.  417.  s.  9. 

sex  2  VVilU.  359.  &  vid.  14  Jobo.  (d)  Laws  Sfo^s.  41  c.  259.  s.  IS. 

377.  (e)   Doug.  1»8  &:  199.    It  John, 


(6)  Vid.    CAMS  cited,  2  Com.  an     315. 
Con.  378. 
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n*  a  d«l«nca,  in  mi  Ktioa  upon  bi«  bill ;(/)  thooBh  nithoot 

duitl'l,  ticrdi!.  iidiftn  willlif;  fnr  the  np^icfiurr,  i^nirTrnc,  or 


ly  lUilMliriC  in  th<4  juilfiiiuuit  r«ranl,  »t  ibe  nUorncy  oi  Um  lie- 
fwulaiit.  irill  not  itsdt'be  tuOicieBt.(i') 


left*  lilt  [i(:r«iu  >»Iiu  suiplu^B  lum,  1m^  kkjh-smIj'  (.riiiiii-c.i  lv 
jtaj  him  ;[<';)  I>u[  il  lie*  by  atherifi'.junice.  coruuer.  owi'tnMfi) 
&;c.  fur  llttfir  <«««,  nenin^t  (he  partjr  ivlioie  |>ri>ct!M  tliry  mit^ 
or  nl  Mlioie  roq»»>  thv  «crtii;e  i»  potCornicd  :  h^  n  ■hptiR, 
cOfuUblt^,  ix.  for  commiUing  mie  no  e«ecuii"n.  wbo  w  after- 
wMili  diMhArgoi)  under  ihc  iir-t,  lor  lite  relief  of  ileUDn  from 
imf'rifntitticiit  '(1)  111"!  illioiiir  fee*  in  tartin"  an  exrcriiirm, 

c.n.  I  _l.  fcif  k-vyil.i;  «  riu>-,  ■  ,— 

th.  ■    ;..a-1y,   llii!   abuul-l   .  ;.  ,  fr 


hit  remonntik  tV"  iiml  ■ 
iff,  i>u  aildfibiDMit  fur  « 


<l*m««,  on  brin^itg  ti|>  ■  t'trajeriiu-r- 
coDltiii)it,  io  pot  ratuming  procoai, 


f/>  i  But.  tl  Pull.  136.  II  Joliu. 
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• 

briogiiig  in  the  bpdjf&c.  and  these  are  to  be  recovered  of  the 
partj,  <m  whose  application  the  attachment  issued  ;(s)  and  his 
fees  for  going  to,  and  returning  from  the  bupreme  Court,  have 
been  fixed  at  $3  per  day.(0 

As  to  the  proprietors  of  stages  and  post  chaises  for  passen- 
gers, if  1  pay  only  one  half  my  fare,  by  way  of  deposit,  and 
am  not  at  the  inn  by  the  starting  honr,  my  place  may  be  suppli- 
ed by  another,  but  not  so  if  I  pay  the  whole  fare.(«)  Such 
proprietors  are  answerable  for  any  injury  arising  from  the  mis- 
conduct of  their  drivers  ;(r)  and  although  a  person  keeping  hor- 
ses and  chaises  for  hire,  cannot  be  compelled  to  hire  out  a 
horse  aid  chaise,  yet  if  be  does  hire  it,  and  the  passenger  take* 
his  seat  ia  it,  the  driver  must  proceed,  if  the  fare  is  tender- 
ed, (tv) 

A  person  who,  by  his  own  labour,  preserves  goods,  which 
the  owner,  or  others  for  him,  have  abandoned  in  distress  at 
sea,  or  are  unable  to  protect  and  secure,  may  retain  pos^cssioQ 
of  them  till  paid  for  his  trouble,  and  he  may  have  his  action  for 
sach  troable,  or  the  owner  may  tender  him  a  proper  compen- 
sation, and  demand  his  goods,  and  in  default  of  their  being  de- 
livered, bring  his  action  of  trover.(x) 

In  an  action  by  .a  New-York  pilot,  against  the  owner  of  a 
ship,  to  recover /7t7ol(tge,  under  the  act  fSess.  28,  c.  28)  it  was 
held  that  the  situation  of  the  ship,  at  toe  time  the  pilot  takes 
charge  of  her,  is  a  matter  of  bet  and  may  be  proved  by  parol ; 
and  that  the  pilot,  on  sufficient  proof,  is  entitled  to  his  pilotage^ 
though  he  did  not  cause  an  entrv  to  be  made  in  the  log  bookj  of 
the  bearing  and  distance  of  the  light  house,  at  the  time  he  took 
charge  of  the  vessel,  according  to  the  rules  of  the  master  and 
wardens  of  the  port  of  Aet»  For^,  for  the  regulation  of  pilots, 
though  he  may  be  subject  to  a  fine  for  not  making  such  entry. 
And  the  fact  that  the  pilot  left  the  vessel,  without  |)ermisston  of 
the  captain,  as  required  by  the  rules  of  the  master  and  war- 
dens, will  not  deprive  him  of  his  right  of  action  against  the 
owner,  for  pilotage,  provided  he  left  a  competent  substitute  on 
board,  by  reason  of  his  being  unable  to  perform  his  duty  him- 
self. But  such  substitute  must  be  a  regular  branch  or  deputy 
pilot,  otherwise,  he  is  not  entitled  to  his/ees,  under  the  act, 
though  perhaps  the  substitute,  or  his  principal,  might  have  an 
action  against  the  ship  owner,  for  what  he  remionably  deserved 
to  have  for  the  service  perform ed.(^) 


»*  111 


fO  9  John.  32S.  he)  4  Esp.  Rep.  260. 

rO  13  John.  1J3,  (x)  1  Ixl.  Raym.  3W.  Abbott  oa 

fti)  I  Esp.  Rep.  «T.  Bhippiiig,  356. 

(v)  Peako'a  cat.  N.  P.  81.  (y)  lu  John.  112. 
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'An  aertement  wUli  a  '■torrviwn.  Ift  eJte  him  to  morli  for 
IHreachins.  ia  a  »nli.l  cooirad  :(;)  oad  tfh«n?  I  prntnitr  n  mtn 
&0  doII^M,  if  he  Mill  complple  ta*h  a  purchuM-  ur  mlp,ibli 
faifrh  die  ;  Mn<l  fo,  if  I  |)rr>rui'4  hiiu.  (h»t  A  shall  )M_r  lii:ii  aO 
doDiir*  tor  fuch  «ervirn  ;  Hnil  in  the  tnll^r  cus<-,  I  hid  (he  ptin- 
cipd  il-ti|nr,  K*  i*oll  HS  in  ihc  fonnrr,  and  ii«  may  me  one  with- 
out rp"oritna  to  A.(u)  A  proiii«o  lo  jwiy  for  trouble,  in  procD- 
rin*  n  pur^oo,  h  hinitins  ;(fc}  nnil  n  clerk  employtd  M  JCSIHJ 
nal.irv  |i<>r  annurn.  t>n^Hl>l<i  qunrlt'rly.  being;  itisniiR««d  hy  his 
empl»v«r  inthe  n)i<ldle  nf  th«  r|Uiirler.  wlio  paiilhEm  onlv  pro- 


!rl;' 


I  lull  In  tl>i» 


d  Uh.. 


i  -.ilirT  f^T  tliP  rcmnindi^r  of  ll-.f  ii>;Trter, 


r.ri  .       .I'l   rl-^i-T-     - n  •■    -i.    .-wH-      l.iit    rn»j 

f !  i  I  .  ^  ter  a  Rencral  Munt,  for  work  anJ  /a- 

/'ii  !!,'■   work  be  il'^n*.  titnujtti  not  ia  purnu- 

an-'  I  i  .ii^i I'l^iDt'til,  Ijot  Upon  toiae  n<:>*  nrningc- 

xxitnl  "V  ^fff•■lH■■-u\  v(  llic  ji^rtie'  ;(t)  iiq«l  in  lhi»  liiit  iimtin"*, 
it  will  lie.«ren  tliuughthe  Gnt  a^reeoMiit  n«re  under  «eat.(/) 

\V}...,^r-r-r.-r.«  f,«,-(;-.r,„r„t  ,.^„w.»,..1v    or  ^ith  a  ««« 

to  i  -■■I'.ujI'll  where 

i!j'  ||<    employer 

ill--     «  -crr»nl,  u 

Wh»ri>  1  agrev  to  buy   Innil  of  yon,  md  «ittor  upon  acid  im- 
proffi  11.  'iDiIer  thr  roTtr.i'-t.  *"i'  jo'i  rePiti'-  t"  roo»ey,  Ijy  rea- 

B^iii  '^  !■        I  ■       ■  I  ■        II       ■!.!!..       ■!  ■    i^'ill  lie  for  my 

1-1  I    viihnqt  any 

Cill  ir  ,  .1   ■   ' -  '       I   'I'l    ihe  |>0|H«<- 

•iot  jitlnil  yon.  ^ml  m  ■"i':!i  cite,  in  tli-rr-  w  neither  a  lejpd 
nor  a  mornl  oblicalioa  for  you  to  pay  me  for  my  lit)<aar,  even 
ir  you  prumlM  U)  du  le,  1  caimot  boU  yuu,  mid  your  pniaive 
ij  voiJ.(0 
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The  mother  of  a  bastard  child  cannot  sue  the  overseers  of 
the  poor,  for  its  tnainteoaoce,  without  an  express  promise  by 
them  to  pay,  or  a  request  to  maintaia  it,  or  proving  that  they 
had  received  money  for  the  purpose  of  maiataiiting  it,  uader 
an  order  of  fiiiaiioo  and  maintenance  ;{j  )  and  an  action  for  servi- 
ces done  or  oecessariei  furnished,  toivards  maintaining  an  indi- 
gent parent,  will  not  lie  against  a  child,  unless  done  or  furnished 
oo  the  child's  request,  for  there  is  no  moral  obligation  in  the 
child  to  support  his  indigent  parent,  and  therefore  there  is  noth* 
log  in  such  case  to  sustain  an  express  promise.  Tb«^  ooly  rem-  n 
edy  against  such  child,  is  given  by  ^1  N.  \i,  L.  286)  ;(A:)  and 
an  action  will  in  no  case,  Ke  at  the  suit  of  the  overseers  of  the 
poor,  against  a  pauper  for  labour,  pains  and  expenses,  in  taking 
care  of  him,  whether  he  be  settled  in  the  town  or  not,  for 
auch  assistance  is  always  intended  by  the  law,  as  matter  of 
ofaarity.(^ 

4.  For  tnoney  fiadand  received^  by  the  defendant^  to  the  plam- 
ifff^^s  use.  It  is  a  general  description  of  all  coses,  in  which  the 
action  of  assumpsit  for  money  hita  and  received  lies,  that  the  de* 
fendant  is  obliged,  bj  the  ties  o(  natural  equity  sko6  justice^  to  re- 
fund, or  pay  money,  which  he  may  have  received,  belonging  to 
the  plaintiff,  (m) 

1.  It  lies,  therefore,  to  recover  all  moneys  received  by  an 
agent  for  his  principal,  an  attorney  for  his  client,  a  sheriff  or 
constable  on  execution,  oi  a  justice  in  the  course  of  his  busi- 
ness, who  all  in  some  degree,  stand  in  the  relation  of  agents  to 
the  party  for  whom  they  receive  it. 

2.  To  recover  back  money  paid  under  a  mistake^  or  through 
Ae  deceit  of  the  other  party  ;  as  if  two  men  reckon  together,  and 

one  over  pays  the  other,  through  mistake^  the  money  so  ov- 
erpaid, becomes  money  had  and  received  to  the  use  of  the  par- 
ty paying  it ;  or  if  a  man  falsely  tell  me  he  has  paid  certain 
money,  or  done  certain  work  for  me,  and  1  pay  him  for  it.  the 
money  so  paid  by  me,becomes,  by  this  deceit,  money  had  <ind  re- 
vived to  my  use. 

3.  To  recover  back  money  paid,  upon  a  consideration  which 
luippens  tofaiL 

As  if  f  pay  a  man  for  carrying  my  goods,  and  he  fails  to  carry 
them  without  my  fault,  or  I  advance  money  to  a  man,  upon  bit 


iO  U  John.  195.  (i)  Cbi.^man'»  Rep.  45. 

)  16  Jo  ha.  S81.  (m)  t  Barr.  1005.    Dou^.  4/017. 
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[  urnmne  to  s^ll  nod  drli?«r  twt  Mrtnia  XOIh)*,  and  be  (nU  In  ilo 
I  w,  I  c»a  rcov«r  the  Miiinev  *u  ]Miil,  in  eitlier  lailucc,  in  an 
I  BCtiou  for  oioocj  haJti^d  r^cavtd  («  my  nir. 

4.  To  tfr.n<tvr  bnck  moue.v  pMiJ  (o  my  one,  acli&i;  u«i^  or 
■•  ftttrtiianu  ot,  a  void  aulltarily:  n*  tf  <iaMi)  coiaelu  me.  in  be- 

[  Iwlfaf  aiy  crrdilor.  with  a,  forced  artloi  or  poicer  of  tMatnty^ 

T  is  receive  the  niJUfy,  nnd  I  |my  hirn  ihr  ikbt ;  nllbminb  tf « 
Itotli  dBiniwu-.l  tb«  orcioF  or  [Miwcr  te  he  eood,  jrol  the  aulbofi- 

I  Ij.  Ii«tni;  lu  fact  r<;rK«d  and  f  uid,  I  can  rocovar  the  nuMiej  back 

I  la  lliii  action. 

.  &.  Td  recovar  b.irk  maavf  oliliiiDnl  fionn  nnv  cm«  hy  ntor- 
I  (ion.  tmjiuniMin,  or  toAw^  wi  imiJM  mlviiaiiigf  ylks  part^'t , 

,    UUTllHt. 


I  nuiisril'i  iiir  I.iii<l6,  »liii-|]  iiuTc  [in  I'l 
Uio  monty  tlicrrfor.     Ha,  whnrit  my  fn^ml  >• 


and  r. 

,     IWd   .„..; ,       .    I 

,    pRllj''(  ii'i' .     Kill    11   «•!•:•■   rii'l  i.f  I"   rrrntrr  ".!'>-  HKin'*,  |..rn.| 
'   uodt^r  an  order,  decri-e.  or  jadgdKac  ofl  ooan.  •Ithougb  BOCh 
frocewlioK  maj  be  fnudulent. 


>'  ilie 


:anl*. 


fhre. 


7,  To  recofer  back  noony,  paid  undir  nn  prroorftn*  judj;- 
■MnJ  iir  ad  111  I  ]!■■  Ill  111(1  uf  unv  coorl,  if  the  snine  i*  nflcnvnrdB  re- 
*crv<i<  "  ' 'v  oa  a  juatice'i  judtcmeDr  agaiiHl  RIP, 
which  .  -iilc  o«i  Mrtiei-uri,  I  can  recover  the 

iBOflti I,  friMDllie  oppoatle  porljr. 

0.  Wb«re  My  ipecics  at  coitUwi  i«  d»rlitred  void,  by  onb- 
«im  /oB  or  iiliirul<,  innnpy  p«id  in  (roM^iiiiiince  pf  ittti'b  ronlntct, 
■My  be  T«cov«>r<d  bach  in  ihi*  nctina.  pinvidcd  the  party  pa;- 
>n(  it,  ii  nol  himul/  a  ]>arly  in  the  erimimiUiUf. 
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As  where  money  has  been  paid  for  nsariom  interest  on  a 
loan,  or  on  a  pledge  of  goods  ;  bat  not  if  both  parties  are  equal- 
ly criminal,  as  if  a  party,  being  a  voter,  pay  aioney  on  a  bet  up- 
on the  event  of  an  election,  made  before  the  election  ; — nor  will 
SQch  action  lie  against  the  stake  bolder,  even  before  the  mooej 
is  paid  over. 

Tn  pnrsaance  of  the  above  principles,  and  others,  wJiich  re- 
late to  this  action,  fo^  money  bad  and  received,  the  fbllowing  de- 
cisions have  from  time  to  time  taken  place  :  That  it  lies  against 
a  person  receiving  the  fees  and  emoluments  of  an  office,  belongs* 
ing  to  the  plaintiff,  under  pretence  of  title,  2  Mod,  260,  2 
Lev.  245,  s.  c.  ^6  Shower,  21 ,  s.  c.  T.  Jones,  126,  s.  c.  1  Freem. 
473 ; — against  a  sheriff,  for  money  levied  on  an  execution,  Comb. 
430,  per  Holt,  Cb.  J. ; — ^against  the  assignees  of  a  bankrupt,  for 
money  dne  on  the  commissioner's  order  of  dividend  ;  and,  upon 
the  same  principle,  against  the  assignees  of  an  insolvent  debtor, 
for  a  dividend  declared  or  due,  Doug.  407 ; — for  money  paid 
under  the  authority  of  an  illegal  court,  [the  high  commission 
coarl  before  the  revolution]  1  Ld.  Raym.  742,  pr.  Treby,  C.  J. 
— or  levied  by  a  justice*s  warrant,  on  a  conviction  afterwards 
quashed;  Bull.  N.  P.  3 3 1 ,  cited  in  Cowp.  419  ;  for  money  paid 
to  an  auctioneer,  as  a  deposit  on  the  sale  of  property,  the  title 
to  which  is  defective,  5  Burr.  2639  ;— for  money  deposited  for 
a  particular  purpose,  but  misapplied,  2  Bos.  &  Pull.  277  ; — ^for 
money  paid  under  a  written  agreement,  which  the  defendant 
was  unable  to  perform,  2  Esp.  Hep.  639,  or  which  he  failed  to 
perform  ;  and  that,  even  tjioogh  the  written  agreement  be  seal- . 
ed,  I  Caines,  47 ; — for  the  deposit  money,  on  the  purchase  of 
property,  where  there  is  a  reasonable  objection  to  the  title,  3 
Bos.  &  Pull.  162,  181  ; — for  money  paid  on  a  contract,  which, 
by  the  defendant's  default,  could  not  be  performed,  7  T.  R.  181  ;- 
for  money  paid  on  a  conditional  sale,  which  was  rescinded,  1  T. 
R.  133  ;  for  the  purchase  money  of  land,  where  none  could  be 
ibond  of  the  description  contained  in  th<e  deed,  1  Dal.  428  ; — 
when  a  purchase  is  made,  ii  the  money  is  paid,  and  the  thing 
contracted  for  not  delivered,  1  Stra.  407,  pr.  King,  Ch.  J. ; — 
lor  a  return  of  premium,  upon  a  policy  of  insurance,  when  the 
risque  never  commenced,  3  Burr.  1237  ; — against  a  nurse,  who 
upon  the  death  of  a  person  she  attended,  embezzled  his  money , 
Bull.  N.  P.  130 ; — ai^ainst  a  person  to  whom  goods  were  pledg- 
ed, and  who  refused  to  deliver  them,  ivithout  payment  of  more 
than  was  due  ;  action  brought  for  the  money  overpaid,  2  Str. 
915 ; — 'against  officers  of  the  revenue,  who  seized  goods  for  not 
having  a  permit,  when  in  fact  they  had,  and  refused  to  deliver 
them,  without  payment  of  such  money,  4  T.  11.  485  ; — for  mo- 
ney paid  to  a  lottery  office  keeper,  for  an  illegal  insurance,  2 
Blac.  1073,  1  H.  l^lac.  65,  Cowp.  790  ;— for  money  of  the 
plaintiff  eipendcd  by  his  clerk,  in  such  illegal  iosorances,  with- 
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«al  the  pUialiff's  privit;.  Conii,  IQ7  ; — lor  m»ty  paid,  to  in- 
4lte  BCreditor  to  ^ign  h  SanhrniU'tcrrtilcatf  ;  Aoi.  1>»  puiljf. 

ittatoii.'.'-, .  ' '( .    -„.■..!-,  ..  t,i  ,,,,  ■■„,,.  ..,;t,ii,or- 

»fi|K».t>  :-  (i96, 

SJ.  r.j     ir,  ■  .  I  I'-i'-Huin 

of  a  aias<juti4<lr  tir.kL-l,  iFclornjiri;;  Ui  ,iii>.ili''i-,  ill  ^li>:  [vr'tnunp- 
tioo  that  he  huA  »nU  ufiil^iil  tuuTif)'  Tor  it  (the  HrkmUnt  ttavtii|[ 
aoMe  ot'llir  naliirc  of  tli>'  ilermtnil)  Duug.  I^i  i— a^iml  one 
wbo  nets  ihe  muiity  iDto  hi*  li^rid-,  ii!i  ^i  i:-?ll(i.iiil  M-^ririljr  for 

•  debt,  ivliicli  h«  (iwptj  to •.]!•'  (itin- 

dp^I  rtehl,  (^iwp.  (lit  ,-  li  I   mo*- 

iu\y  pniil  tij-  ihi'.  master,  (I' ..  ;;t.)j;— 

filT  inOOtlJ  ^Mi,  LU  COIWlO'-'l  .!■.■     I     I    ■  ■  '  ■■:.  ^  VoU. 

467. 

Tb«  tbof  e  msUnccs,  Id  uriiirli  tliii  aclion  Met,  1  bare  l>ken 
from  Mr.  Dny'i  nolo  to  Atiu-riott  v.  ilumi'loa.  L'  £i|>.  Hop.  ^liJ. 
Tb«  Ibllowip^.  are  mostly  in'^lance^.  wbicb  have  orueu  ani 
ban  deciiietl,  nnce  tho  pubUcalJon  ot'tW  cote : — 


As,,; 

llurr- 

Tent,  : 


i  '  -i.-ti  certain 
III  J  paiJ 
■w-  for- 

^  UmoI- 

ihe  c'lJLiunu.  (a 
I  oi)gr.ill>  Avaau- 
>  John.  HUl  ; —   ' 
id  hiu),  io  n  luJt  , 
'  I'efijsing  to  givo  4 
iil,;iJ(ihiL37t>;- 
1,  to  |'»y  mkbtta 


lugiicti  till:  guiuln  tii  a  fotirlh  pnrsoa, 
he  i>n«  nho  rvceucd  IbeiD  in  trust, 

of  hi.    «rii....\      I      f..!...       ^..        «n^  - 


:  the  i>n« 


.«  niio  rvceiTcd  tneiD  in  trust, 
L-  aicliuti)   I   Julin.   CM,   «05  ; — 
'iv'r.   |,M  j(,|j  (lie  ||,jn;(  in  coni>  . 
i!ie«,  IGii; — apunil  oiM! «!..._ 
1  iip[>lie»  il  to  hi^  oivn  iu«,3 
un'iifj  OepotiteJ  l»y  one  for 
ii--'nl,  Carrie*  loilio 
'i<-y  paiti  on  a  con-    ' 
;  iiMtnnaltorncjor   ' 
,  <'.  ivliirh  tia  11  etn-   ' 
,  lUpilobl-   L 

iii'^ut  fi»r  J 

.  I-  ■■  ■■  .        ■■>■    ,  i'!''iii"nt,  or 
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John.  464 ; — against  one  who  receives  securities  to  collecc, 
iiDd,  after  answering  certain  specified  demands^  to  pay  over  the 
balance  to  such  one  as  the  person  delivering  shall  direot,  wbo^ 
on  the  money  being  collected,  orders  the  money  to  C.  who  may 
bring  the  action ;  nor  can  the  trustee  protect  himself  against  the- 
action,  by  setting  off  a  claim  which  he  may  have  against  the  one 
who  gave  him  the  securities,  12  John.  276  ; — by  one  who  has 
paid  money  in  advance  for  services  to  he  performed,  but  which 
are  not  performed,  13  John.  363  : — by  tite  creditor  of  an  intes* 
tate,  against  the  administrator,  who  has  drawn  an  order  in  fa- 
vour of  the  creditor,,  for  the  debt  of  his  intestate,  which  order 
is  not  accepted,  but  has  in  fact  been  credited  to  the  administnl* 
tor,  in  his  account  with  the  surrogate,  13  John.  610  ; — against 
a  tenant  in  common,  who  receives  the  whole  of  the  purchase 
money,  on  a  sale  of  the  common  property,  16  John*  159;*-*b]r 
one  who  has  boogbt  land  by  parol,  and  delivered  a  note  to  the. 
seller,  who  has  received  the  money,  (such  contract  being  void, 
by  the  statute  of  frauds)  15  John.  503. ; — ^for  money  of  a  stake 
bolder,  on  a^  illegal  wager,  notice  being  given  not  to  pay  it  over^ 
11  John.  23  ; — reversed  on  error,  12  John.  Bep.  1,  contra  ; — 
for  money  paid  on  the  return  of  a  bad  check,  supposed  to  be 
tent  from  one  bank  to  another,  which  discovered  it  to  be  bad, 
and  returned  it ;  it  having  been  returned  to,  and  paid  by,  the 
wrong  bank  through  mistake,  3  Mass.  T^  K.  74  ; — against  the 
obligor  of  a  bottomry  bond,  for  the  money  lent,  the  vessel  be** 
ing  captured  and  condemned,  but  such  condemnation  reversed, 
and  a  compensation  awarded  and  paid  to  the  obligee,  3  Mass.  T. 
K.  443.  Whether  for  money  paid  und'er  false  and  fraudulent 
pretences,  for  a  quit  claim  deed  of  lands  ?  Qnere,  2  Daji^s  Rep. 
252  ; — against  a  collector  of  taxes,  who  advertises  the  lands  of 
several  non-residents  for  sale,  for  taxes,  and  receives  the  whole 
expense  of  one  of  them,  id.  369  ; — against  A,  who  falsely  repre* 
tents  himself  to  be  a  soldier,  and  sells  for  money,  his  pretended 
right  to  land' as  such,  id.  337  ; — by  A,  against  B,  in  whose  fa- 
vour an  award  is  made,  and  the  money  paid,  B  being  merely 
the  nominal  party>  and  a  trustee  for  A,  4  Mass.  T.  R.  326  ;^- 
against  one  obtaining  money  by  over  reaching,  false  allegation^ 
or  fraudulent  concealment,  4  Mass.  T.  R.  488  ;— against  an  at* 
tomey,  who  receives  partial  payment  on  a  note,  which  he  pays 
to  bis  client,  but  goes  on  and  takes  judgment,  and  collects  it  for 
the  whole  of  the  note,  7  Mass.  T.  R  14  ; — for  money  paid  ofk 
n  contract  void,  for  want  of  power  in  the  opposite  party,  or  aoj 
other  cause,  besides  fraud  or  illegality,  id.  31  ;—  against  one 
M'ithholding  money,  contrary  to  the  rules  of  equity  and  good 
conscience,  id.  286  ;— ^against  one  who  receives  money  for  a 
specific  purpose,  and  fails  to  apply  it,  3  Day's  Rep.  262 ; — . 
against  one  who  has  received  notes  to  collect,  or  return  and 
account  for  them,  when  demanded,  he  having  collected  them,  4 
Day's  Rep.  176 ;-— by  A,  against  one  who  has  received  money- 


TRESPASS  ON  THE  CASE.  ^3 

pf  B,  and  promtfled  B  to  pa^  it  over  to  A,  11  Masa.  T.  R.  147  ; — 
0gaiu^t  one  who  buna  fide  sells  and  received  the  money,  for  a 
Dole  payable  to  B,  or  order,  and  parporting  to  he  iodoreed  by 
B,  but  whose  iadoreeineqt  was,  in  fact,  forged,  3  Yeate's  Hep, 
631  ; — oagHipst  one  who  has  received  funds  ^converted  into  mo- 
ney) to  ii<iy  a  debt  to  a  third  person,  and  promises  to  pay  it,  5 
Hiirris  and  Mc  lleury,  451  ; — a^ain-^t  one  who  sells  a  void  land 
frarfHut  for  money,  )  Tennessee  Rep,  438  ;-p-for  inoney  paid, 
in  order  to  conr.pouod  a  qui  pain  action,  contrary  to  the  sUitute 
eoncerning  common  inforu^ers,  8  East,  378  ; — for  bills  pt\'id  in 
by  H  cusilomer  to  his  banker,  and  by  him  credited  its  cash,  such 
bills  not  betn^  due  from  the  customer,  and  the  account  W)th  hit 
banker  being  in  iiih  favour,  indapendeat  of  the  hilh,  9  lllast,  12  ;«- 
^r  money  voluntHrily  paid  to  a  mat^sirnte,  to  l>e  applied  to  the 
1146  of  the  poor  of  the  town,  to  avoid  a  prosecution  by  the  ma^ 
^i-itrate,  for  as?i«ting  in  the  e$(cape  of  a  prisoner  for  a  misde<* 
meanor,  e0]»eciuliy  if  brought  before  the  money  js  applied,  9 
f^t,  49  f'T'^j  the  winner  agRin^t  a  stMlce-hoJder  of  country 
bank  notes,  who  paid  them  back  to  the  staker,  after  he  had  lost 
|he  wager,  13  Cast,  20  ;— ^y  the  owner  of  a  bill  lying  in  the 
banking  house,  against  the  banker,  who  has  received  money  to 
pay  it,  though  the  banker's  clerk,  who  received  it,  said  he  couM 
pot  give  up4he  bilL  til)  he  had  seen  his  mnster,  14  Ea9t,  5'JO  ;-^ 
ligainst  a  landlord,  who  had  agreed  to  allow  to  his  tenant,  to- 
wards the  rent,  the  property  tax,  to  be  natd  by  the  tenant,  who 
pays  it,  and  tioti6es  bis  landlord  thereof,  who  afterwards  dis* 
irains,  and  i^ells  for  the  whole  rent,  1  Mnnle  k  Selw.  609/,-~9 
against  one  holding  a  bill  in  trust,  who  sues  the  drawer,  whom 
the  sheriff  suffers  to  Escape,  and  the  trustee  aflerwardt  recov» 
era  tbe  money  of  the  sheriff;  deducting  all  proper  allowance 
for  costs  and  trouble,  kc.  id.  714  ; — np:ainst  an  agent  for  money 
paid  by  mistake,  though  he  h:^  \t9^f^c\\  such  money  to  the  ere-* 
dit  of  his  principal,  before  notice  of  the  mi^itrike,  3  Maule  k 
Selw.  344  ; — for  money  obtained  on  a  hill  of  exchange  receive 
£d  in  advance,  on  a  contract  to  sell  stooJ^,  but  which  are  not 
deliveved,  4  Maule  &  Selw  476  ; — for  money  pnid  under  ter.'- 
ror  of  a  threatened  di**tr^ss,  which  is  unauthorized,  I  Taunt* 
d59  ; — ^for  money  deposited  on  an  illegal  wager,  before  the 
event  of  the  wager  has  happened,  3  Taunt.  Rep.  277  ;-r-by  « 
boxer  against  his  stake  holder,  oo  tbe  event  of  a  boxing  match, 
aAer  he  had  boxed  ;  he  demanding  it*  before  it  was  p<iid  over, 
4  Taont.  Rep.  474  ;--'for  the  money  paid,  by  one  who  advances 
moaey  to  a  broker,  to  pay  duties  on  goods  in  his  hands,  upofi 
fais-re presentation,  that  he  could  (by  a  sale  of  them)  at  a  rer- 
tuD  price,  discharge  bis  lien,  and  raise  a  surplus  ;  such  sale  be« 
ing  defeated,  5  Taiint.  446  i — ;by  one  who  discounts  a  for« 
fed  navy  bill  for  another,  who  did  not  know  of  the  for* 
gery,    and  so  of  forged  bank  notes,    b  Taant.   488»     [To 
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protect  ao  agent  against  this  action,  it  roust  not  on)j  appear 
that  he  paid  over  the  tnoue)^  before  notice,  but  that  he  re- 
ceived it»  expressly  for  fbe  use  of  his  principal ;  he  must  not 
mislead  the  pluinlii*,  by  ouuUing  to  say  that  he  has  paid  it  over» 
and  if  be  was  in  any  way  apprized,  that  the  payment  over  wh» 
improper,  he  is  liuble  notu itbi»tanding  the  payment  over,  1 
Taunt.  369,  5  Taunt.  816  ; — ^and  in  an  action  to  recover  back 
money,  deposited  with  a  stake  holder,  as  a  bet  upon  a  horse 
.race,  under  the  act^  (Sess.  26,  c.  44)  it  is  no  excuse  that  the 
defendant  has  paid  over  the  money  to  the  winner,  without  no- 
tice, 10  John.  468.     Against  partners,  for  money  paid  on  ihm 
.false  representation  of  one  of  the  firm,  in  a  partnership  transac- 
tion, 2  Barnw.  &  Alders.  Rep.  795  ; — for  money  fraudulently  ob- 
.obtained,  though  the  defendant  is  entitled  to  it,  if  his  right  depends' 
.upon  a  question  not  of  common  law  jurisdiction,  1  Campb.  Hep. 
124  \ — by  one,  in  whose  behalf  an  agent  has  paid  money,  assum- 
ing to  act. in  his  own  right,  against  the  ene  whose  agent  has  re- 
ceived the  money,  though  the  latter  has  not  paid  it  over  to  his 
principal,  1  Campb.  Rep.  337  ; — by  one  to  whom  a  bill  of  la- 
ding of  certain  goods  is  indorsed,  as  collateral  security  of  a  debt 
due  from  A,  against  another  creditor  of  A,  who  baa  taken  a  sub- 
sequent assignment  of  the  goods  from  A,  for  his  debt,  and  taken 
and  sold  the  goods,  1  Campb.  Rep.  664  ;*-by  a  sheriff,  who 
.has  levied  the  debt  of  goods  not  belonging  to  the  defendant,  and 
paid  over  the  money  to  the  plaintiff,  against  the  plaintiff  for  the 
money  so  paid,  the  value  of  the  goods  having  been  recovered 
l^ainst  the  sheriff  in  an  action  of  trover,  2  Campb.  Rep.  462  ; — 
by  the  indorsees  of  a  bill  of  exchange,  against  the  drawee,  wha 
refuses  to  accept,  but  says  he  will  accept  as  soon  as  be  is  in 
funds  from  the  drawer,  and  afterwards  receives  money  to  dis- 
charge part  of  the  bill  (lies  for  the  money  so  received)  3  Campb. 
Rep.  176  ; — by  an  acceptor  of  a  bill,  against  the  drawer,  ta 
fvhom  be  has  given  money  to  take  up  the  bill,  the  drawer  suc- 
ceeding i^ainst  a  suit  upon  the  bill,  upon  the  ground  that  he  bad 
not  a  seasonable  notice,  3  Campb.  Rep.  107  ; — against  an  insu- 
ranoe  broker,  who,  though  he  has  received  no  money,  in  fact, 
on  the  policy,  for  his  principal,  had  yet  discharged  the  under- 
writer, the  amount  of  whose  subscription  was  allowed  between 
them  on  account,  3  Campb.  Rep.  199  ; — against  a  sheriff,  with* 
oat  an  J  demand  of  payment,  who  had  returned  to  a  fi.  fa.  that 
the  money  was  levied,  3  Campb.  Rep.  347  ; — by  a  consignor, 
against  one  of  two  joint  consignees,  for  sale  on  commission,  where 
one  onljr,  has,  with  the  consignor's  consent,  assumed  the  whole 
trust,  and  sold  and  received  the  money,  7  Taunt  Rep.  403. 

In  Longchamp  v.  Kenney,  Dong.  138,  Lord  Maksfield  ob- 
served, that  great  benelit  arises  from  a  liberal  extension  of  this 
action  ;  because  the  charge  and  defence  are  both  governed  bj 
the  true  equity  and  eonecience  of  the  casei 


Ill*: 
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In  the  foHowiDg  iostaoces,  the  action  for  money  had  and  re** 
%€iyed  has  b^en  held  not  to  lie  :  where  the  defeDdant  had  en- 
tered into  sealed  articles  to  account,  2  Str.  1027  ; — against  ona 
who  has  ineney  belonging  to  an  estate,  but  has  paid  it  to  ona 
having, probate  of  a  forged  will,  3  T.  R.  125; — bj  a  lottery  of- 
fice keeper,  against  one,  to  whom  he  had  paid  money  upon  it* 
legal  insurances,  Cowp.  790  ; — upon  a  warranty  that  a  horse, 
exchanged  by  the  defendant  for  One  of  the  plaintiff,  was  sound, 
when  it  was  not,  to  recover  money  given  on  the  exchange, 
Cowp.  81 B  ; — when  the  payment  has  been  made  on  a  contract 
etill  open,  i.  e.  neither  fullslled  nor  rescinded,  Doug.  23,  7 
£a$:t,  274  ; — where  the  defendant  had  impounded  the  plaintiff's 
cattle,  damage  feanmi^  and  the  plaintiff  had  paid  the  money 
charged,  and  then  broi|ght  this  action  to  try  the  right,  Cowp. 
414  ; — to  recover  stock  in  the  funds,  6  Burr.  2589,  2  Blac. 
^84  } — where  a  servant  found  bank  notes,  and  showed  them  te 
her  master,  who  took  them,  said  they  were  not  his,  but  refused 
to  deliver  them  back — (the  action  should  have  been  trover)  Esp. 
Dig.  99,  Dublin  edition  ; — against  a  tax  gatherer,  for  a  tax  er- 
roneously paid  him,  but  which  he  has  paid  over,  4  T.  R.  553 ;— 
fcr  an  over  payment  to  such  officer,  Cowp.  66  ; — ^for  a  premi- 
um paid  on  a  void  iojiurance^  after  the  risque  insured  against 
was  over,  Doug.  468  ; — (or  the  premium  paid  on  an  illegtil  in- 
surance, 3  T.  R.  266,  1  East,  96, 3  B,  &  P.  35,  7  EaH,  449  ;— 
nor  IV here  credit  was  ^^iven  for  such  premium  by  the  broker, 
but  no  money  actually  paid,  3  East,  222  ;-.for  money  deposited 
on  an  illegal  wager,  and  pmd  over  to  the  winner  by  the  con- 
sent of  the  lo*«er,  8  T.  R,  575:; — by  the  drawee  of  a  forged  bill, 
i^<un8t  an  innocent  endorsee,  to  whom  he  had  paid  the  amount, 
3  Burr.  13^4  ;— on  an  agreement  in  consideration  of  the  plain* 
tiff's  advancing  forty-tive  pounds,  to  the  defendant,  to  buy  goodi 
with,  on  the  defendant'^s  note,  payable  on  demand,  to  pay  tha 
lender  the  profits  on  a  resale,  the  plaintiff  bavins  the  same  day 
'demanded  payment  of  the  note,  and  the  gooda  being  afterwards 
90M  on  a  profit  of  five  ponnds,  Cowp.  793 ; — by  executors, 
whose  testator  borrowed  money  on  a  prohibited  respoiuf entity, 
bnnd^  which  they  ha'l  refunded,  to  recover  it  back,  4  T.  R. 
561  ; — by  a  person  against  B,  ivho  had  distrained  goods  and  de- 
livered them  to  him,  on  his  promise  to  pay  the  rent,  4  T.  R. 
€87  ; — for  money  paid  for  the  use  of  a  patent,  ivhich  turned  out 
f»ot  to  be  a  new  invention,  4  B.  &  P.  260 ; — ^in  this  action  the 
plaintiff  csn  only  recover  what  remains,  after  deducting  all  just 
allowances,  4  Burr.  2133,  vide  1  Salk.  28,  and  note  (A)  by 
JBvans. 

The  above  instances,  in  which  this  action  has  been  held  not 
to  lie,  are  taken  from  the  before  mentioned  note  of  Mr.  Day  ; 
the  folio vvinj;  are  mostly  instances  arising  and  decided  since  ih^ 
publication  of  that  note  :  j.- 
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AgHinsi  n  pul5]ic  officer,  who  has  co!Iccte<l  and  received  md^ey 
by  oHer  from  his  oihcial  superioir*  1  John   515; — against  -lin 
overseer  of  highwa}'*,  for  money  collected  uniler  aa  asjaessnient 
by  commiflsionei'S  of  highways,  id.  ; — whether  for  money  paid 
with  a  full  knowledge  of  the  fiicta,  though  under  a  mistake  af  tho 
law  ?  Quere  ;-*-for  money  voluntHrily  paid  by  the  phriutiff,  (o 
obtain  performance  of  an  agreemetit,  for  which  he  hrid  no  \^z\l 
remedy,  (6.  g.)  a  parol  agreement  concerning  l.md?*,  4  Johii* 
•  240 ;— whether  X6   recover  money   Vohintartiy    paldj   to  ob- 
tain  property  illegally   withheld,    for  the  recovery  of  which 
nn  action  liei  ?  C^nere,  id.  ; — to  fecover  back  money  paid  on  si 
judgment  in  an  inferior  court,  on  the  ground  that  the  recovery 
of  Puch  judgnient  was  unjnsl,  8  Jolm.  470 ;— on  lUe  ground,  that 
evidence  has  .since  been  discovered  of  rf  good  defence  ajain^t  ia 
judgmeiit  on  which  the  money  has  been  paid,  9  John.  232  ; — 
by  the  maker  of  a  cote  which  he  had  paid,  but  indorsed  aftrr 
due,  he  neglecting 'to  defend  a  suit  upon  the  note,  by  reason 
whereof  jiulgment  went  again^it  him,  9  John.  244  ;— agiiinst  a 
stake  holder  on  an  illegal  ivager,  or  one  contrary  to  sound  pol* 
icy,  as  on  a  bet  between  two  governor  voters  oh  the  eleciioni 
to  recover  the  deposit,  4  John.  4$6  ; — whether  it  lies  to  recover 
the  party's  own  deposit  ?  ^uere,  id.  ; — where  an  illegal  ujrgef 
is  lost  and  the  money  fairly  paid,  8  John.  147.     (in  general,  to 
maintain  this  action,  the  defendant  must  have  actually  received 
money,  1 1  John.  464  ;) — by  the  purchaser  who  has  paid  money 
bn  a  parol  contract  to  buy  lands,  ii'hefe  there  is  no  default  in 
the  vendor,  12  John   454  j-^by  the  owner  of  land  sold  by  the 
loan  officers,  for  mon^y  paid  the  purchaser  to  release  his  io^ 
ierest,  even  though  the  pur(^has^r  had  agreed  by  parol,  to  pu^• 
thase  as  trustee  for  the  owner,  13  John;  368  ;— agamst  a  ven- 
dor of  land,  who  covenants  to  give  a  d6ed  on  payment  of  five 
hundred  dollars  by  instalments,  which  are  part  paid,  but  not 
rcpilarly  at  the  time  when  duo,  by  reason  of  which  the  deed  is 
irefused,  and  this>  even  where  the  residue  of  the  money  is  with* 
beld  because  the  venddr  will   not  rai;<e  an  incumbrance  upod 
the  estate,  there  being  no  fraud,  and  the  vendee  not  having  en- 
titled himself  to  a  deed  for  the  land«,  by  a  strict  payment  of  th^ 
mone^ ,  14  John.  S63  ; — ^to  recover  back  money  paid  On  q  judg- 
Inent.  for  a  debt  against  which  the  defendant   had  a  receipt  in 
full,  which  he  neglected  to  use  in  his   defence,  2  E^sp.   Rep. 
646  ; — for  money  paid  for  a  pretended  title  to  lands,  the  seller 
being  out  of  possession,  1  Mass.  T,  R.  66  ;— for  a  surety,  whd 
has  paid  the  debt  of  his  principal,  (it  should  be  for  money  paid, 
&c.)  id.  139; — for  a  mistake  inn  settlement  of  accounts,  (it 
should  be  a  special  action  on  thecasp)  Kirby  127  ;•— for  money 
Toluntarily  paid,  ob  an  award  of  arbitrators,  1  Da^'s  Uep.  130 ;— . 
for  money  vx)luntairily  paid,  on  a  disputed  claim,  though  the  par- 
^y  paying,  reserve  his  right  expressly,  id.  ; — against  A,  for  mo* 
kty  coUectett  by  hini  io  the  name  of  B,  on  a  bote  and  judgment 
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thereon  a«isigned  to  bioi)  \6  pay  hirti  a  debt  due  from  B,  but 
which  judgment  is  afterwarda  reversed,  and  B   become  insol* 
vent,  2  Day's  Kep.  153  ; — for  money  paid  for  a  deed  of  land^ 
with  cove^HQts,  that  afler  grantor's  d^ath,  grantee  shall  h',\v4 
the  land,  the  title  fulling,  and  there  being  no  deceit,  fraud,  im- 
position  or  oppression,  4  Mass.   T.   R,    135  ; — by  the  agent  of 
A,  against  the  assignee  for  a  valuable  consideration  of  an  award 
in  favor  of  A,  which  award  includes  certain  expenses,  incurred 
about  the  subject  matter  of  it,  due  from  A,  to  bis  agent,  4  Dny^s 
Kep    42  ; — for  money  paid  under  the  sentence  of  a  foreign 
court,  on  foreign  attachment,  where  the  proceedings  were  erro- 
tieous.  1  Yeate's  Rep.  533  •, — by  A,  who  was  the  owner  of  a  carga 
sei'/fto  as  French  property,   and  which  was  in  fact  so,  but  A 
colludes  with  B,  a  Portuguese,  under  whose  name  A  trndes,  in 
putfmg  in  and  establishing  bis  claim  in  the  dourt  of  admiralty, 
as  a  Portugueste,  in  vl^hich  he  succeeds,  and  sells  the  cargo  ;— « 
^A  not  pe rm illed  to  recover  against  B,  by  reason  of  the  collu- 
sion)  12  E.i«st,  ^^34  ; — against  one  who  has  received  bills  or  notes 
from  A,  with  dir<^ciion8  to  receive  the  money,  and  pay  it  over 
to  B,  A's  creditor,  though  the  bills  or  notes  are  paid  to  the  one 
Who  thus  receives  them,  he  protesting  against  paying  over  the 
money  as  directed,  (for  the  bills  or  notes  under  the  circumstan- 
ces, belonged  all  along  to  the  remitter)  14  Eust.  5B2  ; — by  a 
banker,  against  a  partnership,  for  money  paid  by  him  and  car- 
Hed  to  the  partnership  account,  upon  a  bill  drawn  by  one  part- 
ner in  his  own  name,  which  lull  is  discounted  by  the  bmker, 
through  the  medium  of  the  same  agent,  %vho  procured  the  dis- 
count of  other  bills  with  the  same  banker,  in  the  name  of  the 
firm,   15  East,  7  ; — by  one  ivho  lays  illegnl  bets  in  the  defen* 
dant's  name,  and  afterwards  pays  them,  without  a  subsequent 
express  direction,  4  Taunt.  liep.  165  ; — by  one  in  whose  name 
miother  makes. a  contract,  sues  upon  it,  obtains  judgment,  and 
i'eceires  the  money,  without  the  least  privity  of  the  person  in 
whose  name  he  does  all  this,  4  Taunt.   Rep  330  ; — for  money 
paid  under  a  full  knowledge  of  the  facts,  hut  only  a  mistake  of 
the  law,  there  being  Nothing  against  conscience  in  retaining  it, 
^  Taunt  143  ;-*-against  a  banker  who  receives  from  the  agent 
•f  several  persons,  a  sum  of  money  to  distribute  among  them, 
after  the  agent  has  drawn  out  part  of  it,  and  distributed  it  him« 
se\^  5  Taunt.  Rep.  447  ;—  for  money  paid,  by  the  drawee  of  ft 
biir of  exchange,  on  wliich  the  drawer's  hand  writing  is  forged, 
Dr  for  money  paid  by  the  agent  and  banker  of  the  drawee,  when 
the  acceptance  is  forged,  6  Taunt.  Rep.  76  ; — by  A,  against 
tiis  agent,  whom  A  bad  directed  to  send  money  by  a  certain 
rout,  but  his  agent  sends  it  by  another  rout,  to  A's  agent,  by 
which  means  the  money  gets  into  the  hands  of  A's  creditors,  2 
Campb.  Rep.  68  ; — ^for  money  paid  for  goods  delivered,  agree- 
ing generically  with  the  sample  and  contract  for  delivery,  but 
feuaerable  ia  quality^  aod  wholly  unfit  for  use,  (there  should  be 
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a  spetinl  c^nnX  on  the  warranty)  2  Campb.  Rep.  416  ; — by  t 
landtoi-d  against  a  ifherilf,  who  had  sold  goods  of  tenant  with-" 
out  pa^'iog  the  yearns  rent,  (it  should  be  a  special  action  on  the 
:ttase).  3  Campb.  Hep.  SbO  ; — where  the  plaintiff,  upon  the  same 
transaction,  wo  aid  be  liable  in  a  cross  action,  to  damages  of  an 
equal  nmount,  3  Campb.  Rep.  291  ;  ugiunft  one  with  whom  a 
lum  of  money  has  been  lodged,  to  indemnify  hiiu  againpt  bills  of 
exchange,  still  outstanding,  which  he  has  accepted  for  the 
accommodation  of  another,  though  such  bills  of  exchange  be 
barred  by  the  statute  of  limitations,  3  Campb.  Rep.  418  ;— 
against  B«  with  whom  A  deposited  one  hundred  pounds,  to  be 
distributed  to  A's  creditors,  in  proportion  to  their  claims,  (lies 
Dot  by  one,  till  the  proportions  of  all  have  been  ascertained)  1 
Stark ie's  Rep.  37S  ; — against  one  to  whom  money  has  been 
paid,  in  trust  for  a  specific  object,  (e.  g.)  for  the  purpose  of 
conducting  an  action  for  breach  of  promise  of  marriage,  until  the 
trust  is  closed,  and  it  is  shown  that  a  balance  remains  in  the 
bands  of  the  trustee,  1  Holt^s  N.  P.  Rep.  600  ; — against  A,  by 
the  survivors  of  an  insolvent  firm,  whose  agent,  having  power 
to  collect  and  pay  debts,  h;is  lefl  money  with  A  to  pay  debts  due 
from  such  firm,  Authoii's  N.  P.  Rep.  45  ; — by  the  overseers  of 
the  poor,  against  a  p:iuper,  to  recover  money  advanced  ibr  his 
relief,  Chipman's  Rep.  46  ; — and  whereverthe  retention  of  the 
money  is  consistent  with  natural  justice,  though  the  party  could 
not  have  recovered  it  by  law,  this  action  does  not  lie  to  recov- 
er it  back,  as  in  the  inntaoce  of  payment  of  a  debt,  ^errreJ  by 
the  HatiUe  of  limitaiiMvs ;  or  contracteti  ilvring  infapcy  ;  or  I'o 
the  extent  ofprindpml  and  legal  interest,  upon  an  usurious  con* 
tract,  or  money /atV^  loH  at  play^  Moses  v.  Mc  Farlan,  2  Burr. 
1006.  But  in  the  last  instance,  our  statute  authorizes  the  loser 
to  recover  back  money  lott  al  play^  ft!  N.  R,  L.  270, 

• 
In  the  zhort  «ntjmeration,  as  before  mcntione<1,  1  have  avail- 
ed myself  of  Mr.  Day^s  celebrated  note  to  Marriott  v.  Hampton, 
!2  Csp.  Rep.  646,  Day's  edition,  t  have  omitted  a  few  Ciises, 
included  in  his  note,  ivhich  I  conceived  of  no  practical  nse  to 
the  New- York  justice.  From  the  time  at  which  that  note  ends, 
the  reader  will  find,  with  very  few  exceptions,  a  fiill  continua- 
tion of  all  the  English  and  American  caseii,  on  the  eubject  of  the 
action  for  money  had  and  received,  without  distinction,  do^m 
to  the  present  time.  If,  therefore,  he  wishes  a  more  full  view 
*of  the  cases  under  this  bead,  than  he  finds  here,  by  taking  Mr. 
Day*t  note,  and  using  the  above  additions  as  a  supplement,  he 
will  be  gratified,  perhaps,  as  far  as  dilij^cot  compression  in  both 
iostaoces  will  admit. 

6.  For  iioirBT  paid,  laid  gift  akd  expbrded,  for  the  dpfendan*, 
as  where  1  pav  a  debt  at  his  reqnest,  or  an  accommodation  note 
firen  bj  ma  &r  his  benefit,  or  pay  money  for  another  as  sere- 
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ijr  ;(a)  or  where  one  of  several  sureties  piiys  the  whofe  moo* 
ey,  in  which  last  case  he  may  bring  thU  actron  itgaiost  the  oih* 
•rs,  severally,  for  their  shares  ;  and  in  case  I  am  obliged  to 
pay  money  for  another  in  an^  other  ivay^  as  if  I,  being  a  sher- 
iff, or  constable,  the  defeodani  escapes  freni  an  execution  in  my 
hands,  leaving  me  to  pay  the  debt,  or  if  my  goods  beini;  on  ihe 
premises  of  another  with  hts  cpnsent^are  di^ttrained  for  rent()(ie 
from  him,  and  I  am  ebUged  to  pay  the  rent,  in  order  to  release 
them,  I  can  maintain  an  action  in  these,  and  many  of  the  like 
cases,  for  money^  paid^  laid  out  and  expendedy  agaaost  the  person, 
by  whose  defdiuU  1  have  been  obliged  to  pay  the  money.  But 
Bot,  if  1  voluntarily  suffer  a  defendant  to  escape,  or,  heing  a  coo-^ 
stable,  tf  1  let  an  eiecntion  in  my  hands  expire,  without  de* 
Hiandiog  the  money  of  the  defendant,  and  then  pay  the  mon- 
ey without  the  defendant's  request  ;(o)  because,  there  most 
•always  in  this  action,  be  a  request  from  the  defend ani»  either 
express  or  implied.  So.  if  a  collector  of  taxes,  pay  orer  my 
tax  to  the  county  treasurer,  without  demanding  it  of  me  ;  thia 
being  a  voluntary  payment,  an  action  will  not  lie,  to  recover 
the  money  so  paid.(/7^  But  in  these  caseci,  if  the  money  be 
paid,  at  the  request  of  the  party  liable,  or  he  afterwards  pro<» 
mise  to  pay  it,  the  action  will  lie.(9)  Whether  merely  mak- 
ing the  demand,  and  then  paying  over  the  money  will  sustain 
an  action  ?  Qiiere.(r) 

One  joint  contractor,  who  pays  money  for  another,  on  a  mere 
•quitahle  claim,  capable  of  bein§  enf(>rced  only  in  a  Court  of 
Chancery,  may  have  this  aclion  against  his  co-contractor  ;(j) 
but  where  a  contract  is  made  by  two  principals,  and  a  surety, 
and  I  pay  the  money,  at  the  requei^t  af  one  of  the  principals, 
thoiigh  1  may  ha?e  my  action  again^^t  both  the  principals,  I 
have  DO  right  to  sue  the  surety  ;(/)  nor  ivill  it  He  against  the  a''- 
ceptor  of  a  bill,  or  the  maker  of  a  note,  by  an  indorser,  who 
hasf  paid  the  money  to  an  indorsee,  without  the  latter  having 
demanded  the  money  of  the  acceptor  or  maker,  and  taken  the 
proper  steps  to  ciiarge  the  indorser,  for  such  payment  is  with-* 
out  cause,  and  in  his  o«i1i  wrong  ;(u)  nor  by  ^n  under  tenant, 
whose  goods  are  distraiaed  to  pay  rent  due  from  his  lessor:;(:') 
nor  by  a  wharfinsrer,  who  receivino:  jroods  consigned  to  A.  which 
B  takes  by  mistake,  supposing  them  to  be  his  own,  and  con« 
verts  to  his  own  use,  in  consequence  whereof  the  wharfinger 


(a)  Kirby  137,  8  Joba.  249. 
(o)  3  Jobii.  431,  8  icj;  436. 
4f)  10  John.  561,  id.  494. 
fir)  id. 
^)  1«  John.  l«l. 


289. 


(/)  6  Tiuiot.  Rep. 
{t)  5  John.  176. 
ti)  3  John.  cas.  75, 
()    11  Kast,  52. 
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pays  the  ralue  of  the  goods  to  A,  he  cannot  maintain  an  {ictjc^ 
against  B,  for  montry  paid  ;  it  should  be  trover  for  the 
goodri  ;(:&)  and  this  action  will  not  lie  by  one  of  two  joint  wrongs 
doers,  who  has  paid  the  whole  damages  for  the  trespast)  or  oth-* 
er  wrong,  ^vhich  th^y  comutitted  in  coirpaoy,  against  his  com^ 
panioii ;  for  a  wrongdoer  U  not  liable  to  contribution^  without  ^^ 
express  promise.  (2:) 

To  sustain  this  action,  it  must  appear  that  money  has  beeo 
actually  advanced  by  the  plaintiff,  for  if  a  surety  discharge  the 
debt  of  his  principal  by  giving  a  bond  \{y)  or  even  if  he  be  ^m^ 
ed  and  imprii^ooed  for  the  debt  of  his  principal,  he  cannot 
sustain  this  action,  unless  there  b^  ad  exptens  promise  to  in- 
demnify him  ;{z)  but  the  giving  a  negotiable  note  to  discharge 
the  debt  of  the  principal,  would  be  equivalent  to  the  payment 
of  money. (a) 

Where  a  dinner  is  ordered  at  a  tavern,  by  the  authority  of  twp 
persons,  who  have  laid  a  wager  of  a  rump  and  dozen,  if  the  winner 
pays  the  bill,  he  may.  maintain  an  action  H^ain$:t  the  loser  for  viorit 
ey  paidy  to  recover  the  amount,  and  such  a  wager  upon  the  age  of 
the  two  parties,  is  lawful,  and  the  winner  may  sustain  an  action 
Upon  it.(^)  And  in  proof  and  illustration  of  the  above  remarks 
on  this  action  generally,  vid,  %  Com.  oo  Con.  149  to  204|  &  €4- 
set  there  cited. 

6.  PoA  HONEY  LBNT  AND  ADTANCED  by  one  persoo  to  anoth- 
er, this  action  of  assumpsit  also  lies.  So,  for  money  ad- 
vanced to  A,  at  the  request  of  B,  who  promises  to  pay  it,  an 
action  lies  against  B,  as  for  so  much  money  lent  and  advanced 
to  him  ;(c)  »o,  for  money  lent  to  a  married  woman,  at  her  bus* 
biand's  request,  an  action  lies  against  the  husband  ;(</)  and 
where. money  is  lent  to  one,  at  the  request  of  another,  it  is  a 
loan  to  the  latter,  and  should  be  so  charged  in  the  declara* 
tion  ;(e)  and  a  declaration  against  one  for  money  lent  to  anothr 
•r,  at  the  defehdant's  request,  is  bad  ;(/)  but  a  declaration  ar 
gainst  the  husband,  for  money  lent  to  bis  wife,  at  his  request,  is 
good  .though  if  stated  to  be  on  the  request  of  his  wife,  it  is  bair;(g} 
and  though  the  money  be  secured  by  a  pledge,  an  action  lies, 
unless  there  be  an  agreement  to  stand  by  the  pledge  on/y.(A}— * 

!w)  4  Campl.  R«p.  81.  (c)  1  Burr.  87S. 

x)  8  T.  R.   186,  1   Caopl,  l^p.         (tf)  3  WiU.  388.  TT&tiat.  43$. 
•43,  2  Jofau.Cb.  Cms.  131.  (e)  \  Ventr.  911.  %  id.  36, 6  Mod« 


r>)  8  John.  802.  77. 

r«)  id. 


!'. 


249.  (/)  t  Com.  oa  Con.  139. 

John.  202.  (i)1  Taunt.  438. 

Gampl.  R«|i  188.  (S)  Stra.  819.  Bars.  B.R  .48. 8.  Q. 
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io  order  to  maintaio  this  action,  there  must  be  an  actaal  loaan 
ing  of  money,  or  vvhat  is  equivaleot  thereto  :  a  loan  oi'  stock  ia 
the  pubtick  foods,  will  net  8U9tai;i  this  action  ;  but  the  lonr 
^er  must  declare  on  his  special  CQDtract  ;(i)  aod  money  lenf 
to  ^auie  with,  is  recoverable  ia  this  action  for  the  statute,  (I  N. 
R,  L.  152)  to  prevent  excessive  and  deceitful  framing,  only  avoids 
|he  security  taken  upon  such  loan,  le^vidg  the  implied  obligation 
the  same  as  at  coa^mon  law.(  J  ) 

7.  For  use  awd  occupation  of  lands,  houses,  rooms  or  oth- 
pT  real  property.  This  action  is  given  by  statute,  (I  N.  R.  L, 
444)  and  lies  wherever  the  lease  or  agreement  to  use  or  oc- 
cupy \s  not  by  deed,  even  though  there  be  a  writteu  agree- 
ment, at  a  stipulated  rent,  but  not  if  such  agreement  be  ondeip 
seal. 

And  wherever  the  tenant  occupies  bj  permission  from  thc» 
plaintiff,  whether  there  be  any  agreement  or  not,  as  to  the  a- 
0iount  of  rent,  this  action  lies,  to  recover  the  reasonable  com-; 
pensutioQ  implied  by  law.  And  the  defendant  will  not  be 
*  permitted,  in  such  case^  to  question  the  plaiutifTs  title.  But 
^here  should  be  some  defnise^  or  permission,  otherwise  trespass 
would  be  the  proper  form.(Aj)  And  where  the  defendant  cn- 
terf  under  an  agreement  to  purchase^  this  action  will  not  lie.(/) 

If  A  agrees  tq  let  lauds  to  B,  who  penults  €  to  occupy  theo) 
A  may  recover  the  rent  in  this  action  against  B.  And  eveui 
vrhere  there  is  a  sealed  agreement  to  give  a  lease,  and  the  de- 
ifendant  enters  and  occupies,  yet  this  action  lies,  for  his  actual 
holding  and  possessing,  is  not  under  a  deed  which  gives  bim  any 
l*ight  to  enter.  And  where  the  tens^nt  holds  over,  nfier  the  ex- 
piration of  a  sealed  or  other  lease,  he  is  liable  in  thif>  aetion  ; 
and  in  the  case  of  a  tenancy  from  year  to  year,  which  is,  where 
a  tenant  holds  at  an  annual  rent,  generally,  without  being  res- 
trained by  agreement  to  a  particular  time,  aud  especially  if  he 
nolds  under  such  an  agreement  for  more  than  a  single  year^  can- 
not exempt  himself  from  the  payment  of  rent  for  the  next  year^ 
except,  by  giving  his  landlord  ootiqe  of  bi^  intention  to  quit,  at 
Uasi^M  months,  which  six  months  must  end  with  the  current 
year^  and  this,  whether  the  rent  be  payable  yearly  or  quarterly  ; 
and  if  the  tenant  quit  without  giving  sqch  notice,  this  action  liea 
for  the  year  ensuing^  the  abandonment  of  pos^eseion  by  ^he  tea- 


mmm^m^m 


(t)  5  Barr.  2589.  i  B1.  Rep.  684.         (k)  Vid.  I  Esp.  Dl^.  Gould's  Ed. 

1  East,  I.  p.  56  to  62. 

(J)  Vi&.  eases  dted,  2  Coi|i.  on         (0  6  John.  46. 
/Con.  144  to  149. 
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«Dt,  QDless  the  landlord  have  excepted  some  other  tenant,  ar 
taken  possession  of  the  premises,  or  the  like.  If  lodgings  are 
let  out  for  the  purposes  ot  prostitution,  an^action  will  not  lie  for 
th^  use  and  occupation  of  them.(Tn)  Where  a  tenant  holdt 
over,  the  law  implies  a  tacit  renovatioii  ot  the  contract  for  an- 
other ^ear  ;  and  in  such  case,  six  months  notice  to  quit  must  be 
giTen.(n)  I'his  six  months  means  half  a  ^ear  :  thus  i  am  tenant 
from  year  to  year,  commencing  on  the  first  day  of  April,  1820  ; 
if  I  mean  to  save  paying  the  rent  of  the  wliole  year  1821,  I 
must,  as  earlv  as  the  first  October,  1820,  give*the  landlord  no- 
tice, that  1  shall  quit  at  the  first  of  April,  l821.(o)  This  doc- 
trine of  notice  applies  only  where  there  is  a  tenancy  from  year 
to  year,  not  where  there  is  an  agreement  or  lease  for  a  term 
certain,  as  for  a  year  ;(;?)  unlei^s  the  tenant  hold  over  by  the 
express  or  implied  permission  of  the  landlord,  in  which  case  a 
tenancy  from  year  to  > ear,  will  he  ioiplied  ;(q)  and  this  action 
lies,  and  the  tenant  cannot,  in  this  case^  defend  himself  on  the 
ground  that  the  landlord  has  no  title. (r)  This  holding  over 
vvill  be  impliedly  on  the  old  rent,  unless  there  be  some  neir 
agreement  ;  though  where  the  old  rent  was  merel}| a  ground 
rent,  and  the  landlord  is  entitled  to  the  buildings  erected  by  the 
tenant,  a  different  role  prevails,  and  the  annual  value  of  botk 
land  and  buildings  is  the  measure  of  damages.  («) 

8.  On  various  contracts,  in  the  course  of  a  suit  in  ▲ 
justice's  court.  The  form  end  nature  of  these  contracts, 
will  hereafter  be  particularly  considered,  when  1  come  to  speak 
of  adjournments  and  executions.  If  they  are  sealed,  the  action 
ahoutd  be  covenant. 

<).  On  bills  of  exchange   and  promising  notes  ;  and  1  : 

Of  their  form  and  requisites.  Bills  of  exchange  are,  ei- 
ther foreign  or  inland  ;  but  as  the  former  are  ^nerally  large, 
and  seldom,  perhaps  never,  in  practice  do  come  in  questioii ' 
before  a  justice's  court,  I  shall  confine  my  attention  to  the  lat- 
ter description  only,  premising  that  all  bills  of  exchange  drawn 
by  one  resident  citizen  of  the  United  States,  on  another^  are  in- 
land bills  of  exchange.  (<) 

A  bUl  of  exchange  is  an  open  letter  of  request,  from  one 
person  to  another,  desiring  him  to  pay  on  account  of  the  for. 


(m)  2  Vid.  2^Coin.  on  Con.  &  ca- 


{m)  t  Vid.  2^ Com.  on  Con.  &  ca-  (»)  1  T.  R.  54. 

ses  tbf^re  cited,  510  to  525.  fq\  id.  162.  • 

(o)  v,d    WoodfaU'f  Landlord  &  (*)  15  John.  505. 

Ttntiit,  tit,  ^  I J 
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mar,  a  sam  of  money  therein  mentioned,  to  a  third  person ; 
and  is  the  same,  which  we  cal!  in  common  language,  an  order 
^r  drafts  for  the  payment  of  mooey.(ii)     Its  form  is  as  foiJows  : 

Saratoga  Springs,  Septemher  1,  1819. 
Two  MOiVTAS  AFTER  DATE  (or  "'  at  Slight,''  ot  **  OH  demaudy*^ 


^  ^IFTY  DOLLARS,  FOR  VALUE   RECEIVED. 

^  RICHARD  ROE. 

To  Mr.  John  Doe,  merchant, 

^ALLSTON  Spa,  payable  at  your  Store, 

A  check  is  only  a  shorter  billy  governed  by  the  same  lair, 
^9  a  reglur  bill  of  exchaDge.(T')     Its  form  may  be  tbus^ 

Saratoga  Springs,  Sept.  1,  1 819. 
Mr.  John  Doe, 

Pat  James  Jackson,  or  bearer,  fiftt  dol- 

RICHARD  ROE. 

Here,  the  one  who  draws  the  bill,  Richard  Rf^e^  is  called  tha 
rawer  ;  the  a  ne  to  whom  directed^  John  Doe^  the  drawee^  the 
*one  to  whom  payable^  James  Jacksoriy  the  payee,  ^y  hen  John  Dot 
accepts  the  bill,  be  is  called  the  acceptor  ;  and  if  James  Jackson^ 
(the  bill  being  negotiable)  should  indorse  \i,  and  deliver  it  to 
ao other,  for  instance,  John  Stiles ^  Jackson  would  then  sustain 
t7»o  characters^  being  called  indorser,  as  well  as  payee,  and 
Stiles  constitutes  another  party  to  the  bill,  called  an  indorsee  ; 
and  should  Stiles  indoi^e  it  to  another,  he  then  acquires  two 
characters,  that  of  first  indorsee  and  second  indorser,  and  the 
one  to  whom  he  thus  transfers  the  bill,  is  called  a  second  indor- 
seCy  and  so  through  any  bumber  of  indorsements  without  limita* 
lion. 

This  bill  of  exchange^  especially  after  acceptance,  is  very 
nearly  allied  to  a  promissory  note,  and  I  shall  therefore  c^nsid* 
mt  them  under  the  same  head,  noting  their  difference   as  i  pro- 


HMlti 


(u)  3  Bad.  com.   490.  (r)  8  John.  Gaa^  ^* 


^4  6f  the  action  of 

eeed.     A  bill  must  be  accepted,  in  order  to  bind  the  drawee*-^ 
This  is  either  b^  writing  on  it  thus  : 

ACCEPTEI^. 

JOHN  DOE. 

br  the  irawee  may  accept  by  parol,  as  fcy  declariijg  that  fie  ac- 
cepts  it,  promising  to  accept  it,  or  pay  it,  afler  it  is  drawn  ;  and  if 
he  promise  to  accept,  even  before  it  be  drawn,  and  the  payee 
knows  of  such  promise^  and  has  given  credit  ^o  it,  this  shall  he  a 
binding  acceptance  ;  though  it  would  be  otherwise,  in  the  last  in- 
stance, if  such  promise  be  unknown  to  the  payee,  or  he  hois 
given  nt>  Credit  to  it.(t0)  And  when  a  bill  is  presented,  a  prom- 
ise to  accept  on  condition,*  as  upon  the  arrival  of  a  ship,  will 
become  an  absolute  acceptance,  on  the  condition  being  fulfill- 
ed* (x)  On  itis  being  accepted,  it  then  becom'es  a  promise  to  the 
payee,  to  f^ay  htm  the  money  ordered  by  it,  the  same  as  a 
promissory  note^  and  even  though  the  drawer's  name  be  for- 
ged,^ it  will  be  binding  in  favour  of  an  innocent  payee  ot*  in- 
dorsee ;  for  the  drawee  is  presumed  to  know  the  hand.,writinj^ 
bf  the  drawer,   and  it  is  his  own  fault,  if  he  mistake  it.(^) 

The  (6t m'o{ A promiisor^  ndte,  is  as  follbws  : 

I^ARATOGA  SpRtNGS,  September  1,  1819. 
1  pitOMisE  TO  PAY  James  Jackson,  or  order  (or  **  hearer,^''  ot 
you  may  omit  the  worth,  **  order,"  or  **  bearer,"  if  you  wish  /t> 
'prevent  its  being  negotiable,)  fiftv  dollars,  thirty  days  af* 
Ter  date,  (or  *  on  d&inand,'^^  or  omitting  any  mention  oftime^ 
in  ijvhich  case  it  is  deemed  payable^  the  same  as  if  on  demand,} 

lro&   VALVfi  RECEIVED^ 

RICHARD  ROE. 

]Flere,  ike  one  to  whom  payahlt,  Jame^  JacIcsok,  still  continues 
lo  be  called  the  payee,  but  the  one  who  is  lK>und  to  make  pay- 
ineot,  ia  neither  a  drawee  nor  acceptor,  though  his  liability  to 
'Jackson,  is  the  same,  as  though  instead  of  giving  him  a  note» 
he  had  accepted  an  order  or  bill  of  exchange  in  his  favour.-<- 
jBut  in  this  case,  the  signer  of  the  note  Roe,  is  called  the  maker  ; 
and  if  the  \  Ote  be  {Negotiable,  and  JXckson  indorses  it  to  Stiles; 
Jackson  is  again  both  payee  and  indorser,  the  same  as  on  the 
bill,  and  Stiles  an  indorsee,  and  the  same  characters  of fini^ 
Bnd  second  indorsers,  and  indorsees,  mav    be   thus   created    to 


■iMAatM 


(w)  16  John.  6, 10  id. 207,  3  Mass.  (a?)  4  C.i mpl.  Rep.  393. 
T.R.  1.4  Camp!.  R«p.  393.  Chip-  ^)  1  Binnvy^s  Kep.  ST. 
aian^s  Rep.  4a.    S  Wiwaton'i  ti9^ 
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^B  unlimrted  extent,  as  m  the  case  mentioned  of  a  bill  ;  and 
the  relative  obligations  of  the  parties  are  as  nearly  similar,  as 
the  shape  of  the  instroments. 

knian^  bilb  derived  their  qoality  of  negotiability,  or  sale  from 
one  to  another,  from  the  com^non  law ;  and  promissory  notes 
are  placed  on  the  same  footing,  in  this  respect,  by  oar  statute. (r) 

Though  it  is  alfvays  safe  and  convenient,  to  date  these  iostra- 
ments,  it  is  not  essential  -,  and  where  they  have  no  date,  all  com- 
putations of  time,  when  necessary  to  be  inquired  into,  will  be 
made  from  the  day  they  issued ;  and,  if  a  bill  or  note  be  paya- 
ble two  months  afler  date,  and  no  ^ate  be  expressed,  the  court 
^vill  intend  ft  to  be  payable  two  months  after  the  day,  on  which 
it  was  made. (a j  It  ought  to  specify,  clearly,  to  tvhom  payable  ; 

.  and  where  two  persons  are  of  the  same  name,  it  if*  better  to 
distinguish  them  by  their  place  of  residence,  or  in  some  oilier 
way,  HS  senior,  junior ^  elder ^  or  younger ;  but  where  there  was 
A,  the  father,  and  A,  the  son,  a  bill  or  note  payable  to  A,  ged- 

'  erally,  Was  holden,  prima  facie,  payable  to  A,  the  father,  and 
not  A,  the  son  ;  but  the  son  having  possession  of  the  instrument, 
may  recover,  in  his  own  name. (6)  They  may  be  drawn,  paya- 
ble to  bearer,  generally,  without  any  name,  aqd  be  negotiated 
the  same  as  if  payable  to  A,  or  bearer  ;  and  if  payable  to  a  Jicti' 
iioug  person,  or  order,  it  is  in  effect  payable  to  hearer,  and  may 
be  declared  oo^  as  such,  tigainst  all  persons,  h-tving  a  knowledge 
that  the  payee  is  fictitious  ;(c)  and  indeed,  if  the  name  of  the 
payee  be  leA  blank,  the  holder  may  insert  his  own  name,  as  pay' 
€€.(d)  It  is  not  essential  to  these  instruments,  that  they  should 
be  payable  to  order,  or  bearer,  though  without  this  they  are  not 
negotiable  \(e)  bat  this  distinction  is  important  only  for  the  ease 
of  declaring ;  ifor  in  declaring  upon  other  contracts,  you  must 
state  a  consideration,  but  these  instruments  import  u  considera- 
tion, the  same  as  a  specialty,  an^  all  you  are  bound  to  do,  is,  le 
set  them  forth  according  to  their  legal  effect. 

These  instruments  must  be,  for  the  payment  of  mon^^,  only : 
and  if  payable  in  goods,  or  in  any  thing  else,  besides  money ^ 
they  are  not  bills  or  notes,  but  a  mere  contract,  binding  to  be 
sure,  but  not  negotiable,  nor  can  they  be  declared  on,  as  bills 
of  exchange,  or  promissory  notes,  or  in  any  other  way  treated 


(«)  1  N.  R.  L.  151.  .    (rf)2  iVaiile  &:Selw.  90.5  Taunt 

(a)  3  Brfs.  &  Poll.  173.  Rep.  529,  S.  P. 

f6)  1  Starfcie^s  Rep.  lOS.  •          (c)  Vi '.    cases  ctted  in  Chitty  on 

t                    \c)   Vid.   cases  dteci,  Chitty  on     Mils,    BiookfidH   ed.     72.   9  John. 

\               Vtilf,  Brookfifcld  ed.  70.  ai7.  14  John.  238.  SCainet,  137. 
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as  each  ;(/)  so,  if  payable  in  foreign  bilUy{g)  even  <hoagh  madf 
payable  to  bearer  or  orc^er  :(h)  but  a  bill  or  note  may  be  payable 
in  New-York  bills ^  or  «/^cie.(t)  They  most,  not  only  be  for 
the  payment  of  money,  but  they  mast  be  payable  absolutely,  anti 
nvitbout  any  kind  of  condition  )  nor  can  they  be  made  paya- 
ble out  of  any  particular  fund,  but  must  absolutely  bind  the 
person  of  tlhQ  maker  oi  acceptor  to  pay  ;  thus,  an  instrument^ 
promising  to  pay  money,  *'  provided  I  S  shall  not  pay  it  ;"  or 
"  within  so  many  days  after  the  plaintifTshall  mHrry,''  or  to  pay 
*•  out  of  the  defendant's  pension,**  or  "  out  of  money  when  re- 
ceived*' and  the  like,  cannot  be  treated  as  a  bill  or  note  ;(j) 
and  so,  if  a  condition  upon^  or  fund,  out  of  whi'rb  it  is  payable, 
be  indorsed  upon  a  bill  or  note,  valid  npon  tbe  face  of  it,  this  ii 
the  same  as  if  contained  in  the  body  of  the  instrument  ;(k)  but 
a  promise  to  pay  one  hundred  and  twenty-five  dollars,  in  such 
maqner,  and  proportion,  at  such  time  and  place,  a!t  the  prom- 
isee sho(]Id  require,  iB  a  good  promissory  note  within  the  stat* 
^te  ;(/)  so,  to  pay  on  a  day  certain,  or,  when  the  promissee  com- 
pletes  a  building  ;(m)  and  so,  though  there  be  an  indorsement, 
that  the  note  is  to  be  delivered  to  the  payee,  in  consideration 
of  a  judgment,  to  be  assigned  by  the  payee,(n)  And  if  a  note  or 
liill  be  roniiitional,  depending  on  an  -event,  which  must  happen, 
as  the  death  of  a  man,  or  refer  to  a  certain  fund^  merely  as  a 
direction  how  the  drawee,  or  maker  is  to  reimburse  himseTf, 
ivithout  making  the  payment  depend  upon  such  fund,  this  wiA 
not  destroy  its  character.  (Vide  Chitty  on  bills,  Brookfield  ed. 
*7,  8,  9.) 

No  ptirticular  form  of  promise  is  necessary,  and  any  wordl 
%bich  import  an  absolute  engagement  to  pay,  are  sufficient ;  at 
a  promise  to  deliver  money .-  that  the  payee  shall  receive  money  • 
^o  be  accountable  f  or  responsibUy  for  monfey  •;  so,  these  words : 
'*'  borrowed  of  I  S  fifly  pounds,  which  I  promise  never  to  pay:" 
in  ^his  case,  the  word  never  may  be  rejected  as  surplusage  ;  and 
a  bill  directed  thus,  *'  at  John  Doe,"  instead  of  •'  to  John  Doe," 
may  be  declared  on,  as  a  bill,  directed  in  the  ordinary  form.(o) 
And  where  tbe  payee  is  described,  as  the  ageni  of  a  manufae- 
iuring  company^  he  may,  notwithstandins.  have  an  action  in  hit 
*own  name.(p)  It  has  been  determined  in  Massachusetts,  that 
where  one  signs  a  note  as  agent,  but  has  in  fact  no  authority, 


(/)  id.  54.  2  Maw.  Rep.  524.  (k)   4  Cam-,.1.  12T.  4   Maole  * 

(J)  4  Mn?8.  Rpp.  245.  Sclw.  25.  2  Cainpl.  205. 

(A)  id.  6  Mbm.  Rep.  182.   7  id.  (/)  A  John.  217.  14^1.  2SS. 

443.  (in)  7  Mass.  Rep.  S40. 

(f)  0  John.  120.  (n)  «  John.  485. 

O  )  ViH.  caices  cited  in  Chitty  on  (o)  Vid.  cases  cited  in  Chitty  o« 

bills,  Brookfield  cd.  54^  «.  15  Mass.  bills,  Brookfield  ed.  53,4. 

Bep.  387.  dp)  •  Mass.  Rep.  IW. 
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tbe  remedy  against  htm  should  be,  Dot  as  a  principal,  in  the  con* 
tract,  but  i^  an  action  on  the  case  for  the  deceit  ][q)  but  by  the 
determinations  in  this  state,  he  may  be  sued  as  mijkor.(r)  1  in- 
dorse a  note  or  biU  thus  :  *'  For  value  received,'!  undertake  to 
pa^  the  money  within  mentioned,  to"  Qhe  payee)  I  am  liable, 
the  ^ame  as  oo  an  original  promissory  note.(s) 

These  inairumenta  take  effect,  Only  from  the  ttthe  of  the  de- 
livery, without  regard  to  their  date  ;{l)  tiio  yh  the  law  will  in* 
tend  they  were  delivered,  ^t  the  date,  tili  the  contrary  be 
■howD. 

Whoever  has  the  legal  property  of  these  instruments,  is  calVt 
ed  the  holder ;  and  when  drawn  in  a  particular  form,  they  are 
transferrable  from  hand  to  hand,  by  certain  ceremouies,  the 
same  as  a  chattel  in  possession.  But.  in  order  to  give  them  fhis 
transferrable  quality,  they  must,  in  general,  contain  the  words, 
or  order^  or  bearer,  or  some  other  words,  authorizing  the  pay- 
ee to  assign ;  otherwise,  they  remain,  in  this  respect,  upon  the 
footing  of  any  other  ckos^  in  action  ;(u)  or,  they  may  be  nego- 
tiated, if  pay  able- to  the  order  of  ^.(i?)  But  it  is  not  necessary, 
in  order  to  their  validity,  or  negotiability,  that  they  should  con- 
tain tbe  words  *^  for  value  received,"  or  any  words  tantamount 
to  these  ;(iv)  nor  are  these  words  material  in  an  indorsemeni: 
«md  ifalUdged,  need  not  be  proved.(x) 

They  may  be  payable,  just  as  the  parties  agree,  so  many 
days,  months  or  years,  after  date,  or  after  sight .-  or  they  may  be 
payable,  on  $igfU^  or  on  demand,  or  on  a  particular  day  men- 
tioned, or,  indeed  without  mentioning  any  time,  in  which  last 
case,  they  are  payable  immediately  on  demand,  {he  same  as  if 
eicpressly  payable  on  demand. (y)  And  the  time  of  payment, 
can  in  no  case  be  altered,  by  parol  evidence. (2)  And  a  separ- 
ate written  agreement,  not  to  demand  payment,  till  after  due,  in 
not  a  part  of  the  contract,  but  only  the  subject  of  a  cross  ac- 
tioo,  if  violated.(a) 

I  say,  at  the  bottom  of  a  note  <'  I  acknowledge  myself  bound, 
as  surety,  for  the  payment  of  the  above  note,"  and  s\^t\  it ;  this 
is  an  original  undertaking,  and  I  inn  jointly  and  severally  holden, 
with  the  maker  ;(6)  so,  on  a  note  drawn  thus  :  ^'  I  promise  to 


q)  11  Mast.  R*«p.  97. 

r)  13  John.  807, 

*)  9  iMass.  Rep.  314.  {i/)  Vid.  id.  Brookfield  ed,  Jll,| 

0  t  John.  300.  John.  189.  id.  374. 


(to)  id.  60,  61. 

(r)  id, 

(j/)  Vid.  id.  Br< 


(m)  Vid.  Chifly  on  bills,  drook-  {e)  »  John.  lav. 

fteld  ed.  104,  5,  6.  (a)  4  Mass.  Rep.  414« 

(v)  Vid.  id.  6S,  Boston  Qd.  W  i  Mass.  Rep.  36S. 
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pay,  &c."  aod  signed  by  two  persons,  is  2l  joint  aod  s^erak 
|iote.(c) 

A  blank  indorsement,  on  a  Wank  piece  of  paper,  made  with 
intent  to  give  credit  to  another,  authorizes  him  to  write  a  note 
on  the  other  side,  bindipg  upon  the  indorser  for  any  amount.(d) 

Though  a  tiote,  or  bill,  be  drawn  payable  to  one  in  a  wrong 
pame,  be  may  su^  in  hi?  right  name,  and  shew  the  mistake  ;(A 
and  altermg  these  instruments,  so  as  to  make  them  payable  at 
a  particular  place,  will  not  viiiate  them.(/) 

But  altering  them  in  a  maUri<a  part,  as  in  date,  or  sum, 
whether  by  a  party,  or  astr^^nger,  renders  them  void,  if  done 
without  the  consent  ol  hII  parties  concerned  ;  though  not  so  of 
^  part  wholly  immaterial,  or  by  correcting  a  mistake  -(s)  or 
jnsertmc  words,  which  the  law  itself  would  supply,  as,  where 
the  date  was  intended  to  run,  ''  in  the  year  of  our  Lord  ''  and 
the  word  yc.ir  is  omitted  by  mistake,  which  the  party  after- 
wards  inserts  ;(^)  but  an  alteration,  so  as  to  retard  the  time  of 
payment,  nvouls  the  iiistrument,  even  in  the  hands  of  an  inno- 
cent holder  ;{i)  and  even  altering  tht-  place  of  payment,  dis- 
charges the  acceptor  of  a  bill,  though  insprting  a  pllce,  where 
none  is  mentioned,  will  not  have  this  effect.fj  ) 

Where  a  note  is  made,  for  my  accommodation,  to  he  indors- 
ed at  the  bank  ;  on  the  bank  refusing,  it  may  be  discounted  by 

f 
An  infant  cannot  be  a  party  to  a  bill,  or  note,  his  engagement 
bc.n«  void  even,  hough  ,t  be  in  consideration  of  n?cessariet 
lurn..hed,  for  .f  allowed  to  be  ralid.  it  wonid  preclude  an  in- 
quirjr  into  the  ori^nal  confiideration,  which  an  infant  alwaT!>has 
•  ri?ht  to  make  ;(/)  but  an  infant  may  transfer  a  note  by  tW<,«e- 
r^TJ?  M  7  «  property  in  the  holder,  though  he  would 
W.  hm  '".*•  J^f  "•  .«rfor«r.(,„)  And  a  promise  to  pay 
his  bill,  note,  orindorsement,  after  he  comes  of  age,  will  bind 

(«)  2  Starkie'.  Rep.  99.  VU^ChJZ^":  ^u  '  >*«"•  R'P-  <* 

6)  »  Tntei,  Ml. 


\ 
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Wm,  on  tlie  ground  of  a  prior  moral  obligation ;(«)  and  so,  if 
it  be  drawn,  or^ndorfiod   by  hia  co-partner,  in  the  name  of  the 
firm,  he  maj  ratify  it,  by  a  promise,  on  his  coming  of  i»i?e.(o) 

Nop  can  a  nuirried  -woman  be  a  party  to  a  bill  or  note,  even, 
(botit^h  she  live  apart  from  her  husband,  on  a  separate  mainte- 
nance, secured  by  deed  ;  and,  ev«n  a  pro  mi  <^  to  pay,  after  the 
death  of  her  husband,  will  be  of  no  avail ;  though  where  a 
married  woman  indorsed  a  note,  and  the  maker  af'erwards  pro- 
mised payment  to  the  indorsee,  it  was  hoMen,  tliat  it  might  be 
presumed,  as  ag;iin3t  the  maker,  that  it  wag  indorsed  by  her 
husbrind^s  authority  ;  and  where  a  husband  allows  bis  w'i(^  to 
trade,  as  a  $ingle  ■xoman,  or  act  as  bis  ag^eot,  her  indorftemeat, 
in  his  name,  will  bind  bim.^) 

But  a  note  or  bill,  payable,  or  indorsed,  to  an  infant,  may  be 
eollected  by  htm  ;{(j)  and  a  note  or  bill,  payable,  or  in^iorsed  m  ti 
married  woman,  belongs,  nnd  is,  in  leg.^l  operation,  pai  able  to  the 
htishand,  and  may  be  negotiated  by  him,  or  collected  by  tnrn,(r) 
either  in  his  own  name  alont^  or,  in  the  name  of  him  and  his 
wife  jointly.^j)  Where  it  is  made,  or  indorsed  to  her,  while 
fo^,  and  the  afterwards  marjies,  the  rii^ht  of  transfer  aUo  rests 
ni  the  husband,  he  being,  by  the  marri<ige,  entitled  to  all  iier 
personal  propery  ;(/)  and,  though  in  the  latter  case,  the  hus- 
oand  most  in  general,  sue  in  his  own,  and  his  wife^snamejotn^* 
fy,  yet  where  the  note  or  bill,  thus  holdeo  by  the  wife  while 
sole,  falls  due,  afur  the  ioter^marriase,  he  may  sue  ia  his  owa 
Bame  alone,  {u) 

Except  io  the  instance  of  an  indomemeDt  by  a  married  wo* 
man,  it  seems,  that  though  a  bill  or  note  be  drawru  indorsed  or 
accepted,  by  a  person  incapable  of  binding  himself,  it  will  nev 
ertbelesfl  be  valid,  against  all  other  competent  parties  thereto. 
Thus,  we  have  just  seen,  that  it  is  no  defence  for  the  maker,  op 
acceptor,  at  the  suit  of  the  holder,  that  an  infant  indorsed  the 
bill  or  note  ;  and,  though  this  defence  might  be  available,  against 
the  indorsement  of  a  married  woman,  yet  the  bolder  has  a 
right  to  sue  any  party,  who  became  so  between  her  and  him* 
self.  (17) 


i«« 


(a)  Vid.  Chitty  on   billfi,  Bnok-         (t)  2  Maule  &  Selw.  393. 
acM  «d.  84,  5.  (I)  Vid.  Chitty  on  bills,  Brooke 

fielded.  lOS, 


(o\  14  Mass.  Rep.  45T,  field 

(n)  Vid.  Chitty  oa   bUIi,   Broak-  (u 

Md.  td.  35,  6,  U 108,  9.  aid. 


u)  I  BarnwtU  &  Aldcrson'i  Rep. 

r)  Vid.  C\ 
108.  field  ed.  06^  7 


(d\  id.  35.  (r)  Vid.  Chitiy  «n  biO'i  J*'«* 


12 


t 


^  OP  THH  ACTION  OF 

2.  Of   rnfE  manicsr,  &c.  ih  which  thksb  nsTRincBVt^  jme 

^GOTIATEO. 

This  if,  by  indorsemeDt,  if  payable  to  order ;  and  either 
by  delivery^  or  iDdorsement,  if  payable  to  bearer^  or  payable 
to  order,  and  indorned  id  blank.  Unless  there  be  these,  or 
other  equivalent  words  of  negotiability,  the  bill  or  note  caQ" 
Botbe  transferred  ;  though  the  indorser,  if  it 'be  not  negotia- 
ble,  will  be  liable  as  in  other  cases,  as  between  him  and  his  in- 
dorsee.(tv)  Bat,  where  a  note  is  payable  to  B,  or  order,  if  A 
indorse  it  to  C,  without  B's  first  indorsing  it,  A  is  not  liable 
as  indorser.  (x) 

The  payee  must  make  the  first  indorsement,  or  other  trans- 
fer ;  if  he  be  dead,  his  executor  or  administrator  ;  if  intdvent^ 
bis  assignees  may  transfer  ;  and,  if  there  be  several  persons  hol- 
ders, and  they  are  partners,  either  ma^  indorse;  (y)  though  if 
not  in  partnership,  thev  mast  all  join  m  the  transfer  \{z)  nor 
can  one  partner,  alone  indorse  severnl  afuT  the  dissolution  ofthe 
partnership  ;  and  if  a  billt>r  note,  be  made  payable  to  A^fortht 
9seoJ  B,  A  is  the  proper  indorser,  and  not  B  ){o)  and  a  presi- 
dent  of  a  bank  may  indorse  a  bill  or  note,  pursuant  to  a  vote 
•f  the  directors.  (6) 

The  time  of  transfer  may  be  either  before,  or  after  accept- 
ance of  a  bill  ;  or,  in  case  of  a  bill  or  note,  it  may  be  at   anj 
time,  either  before  or  aAer  thev  fall  doe.(c)     But,  after  a  bill 
or  note  has  once  fallen  due,  and  been  paid,  it  cannot  t>e  trans- 
ferred so  as  to  affect  any  party  to  it,  except  the  one  transfer- 
ring it ;  as  where  the  drawer  pays  the  bill,  and  afterwards  in- 
dorses it,  the  indorsee  cannot  have  an  action  against  the  ac- 
ceptor ;(d)  therefore*  wt^re  an  indorser,  or  drawer,  pays  the 
bill  or  note,  their  action  against  the  acceptor,  maker,  or  prior 
indorser,  for  the  money  so  paid,  must  be  in  their  own  name,  or 
in  the  name  of  a  prior  party. (e)    But.  if  an  indorser  pay  it,  he 
or  his  assignee  in  his  name,  may  maintain  an  action  upon  it,  a- 
gainst  any  of  the  prior  parties. (/)     And  the  indorsee  may  sue 
the  indorser  of  such  paid  note,  or  use  his  name,  in  the  proper 
form  of  action,  to  recover  of  the  other  parties  liable. (g)—- 


41^ 


(w)  Vid.  Chitly  on   bills.  Brook-  (e)  Vid.  Chitty    on  bUIs  Braok- 

fi«ld  ed.  105.  field  cd.  114  to  118. 

(x)  14  Mass.  Rep.  279.  (d)  id.  118.  3  Mass.   Rep.  SS9.  S 

(y)  Vid.  Chitty  on  bills,  Brook-     id.  509.  8  id.  465. 

«eld  ed.  107  to  114.  (e)  id. 

(jr)  id.  114.  (/)  3  Mass.  Rep.  556.  5  id.  S0». 

(a)  id.  S  id.  465. 

(h)  11  Mast.  Re^  94;  ^  *  Mass.  Rep.  4BS* 
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But  if  paid  hifort  dae,  it  is,  notwithstanding,  valid  in  the  handt 
^f  a  bona  fide  holder,  against  all  the  parties  to  it  ;{h)  and  in- 
deed, a  payment  in  order  to  destroy  the  negotiabihty  of  a  bill 
•or  note,  must  be  a  payment  by,  or  in  behalf,  of  the  acceptor  or 
maker  ;(i)  and,  Ihongb  paid  by  a  drawer^  or  indorser^  as  par- 
liea,  still  it  may  again  he  put  into  circuiation»  the  same  as  9 
aew  iiifttruiilent.(y  ) 

We  have  already  mentioned,  that  a  bin  or  note,  payable  t* 
a  certain  person  or  hearer^  or  to  bearer  generally,  or  original- 
ly payable  to  order,  and  indorsed  in  blank,  (i.  e,  merely  by 
writing  the  indorser's  name  on  the  back,)  is,  in  legal  operation,, 
assimilable  aftermards^  by  indorsement,  or  mere  delivery  ;  bat  ^ 
a  bill  or  note,  payable  to  the  order  of  a  certain  person,  or  t« 
that  person,  or  order^  or  assigns,  or  to  the  drawer^s  order^  is, 
ID  general,  transferrable  in  the  first  instance,  only  by  indorse* 
ment ;  though  afterwards,  it  is  transferrable  al<«o  by  delivery, 
{HTOvided  the  first  indorsement  was  in  blank  ;  and  the  transfer  by 
mere  delivery  of  a  bill  or  note,  payable  to  a  fictitious  payee, 
tn-  order,  is  valid  against  all  the  parties  to  the  instrument,  ac- 
quainted with  that  fact  ;{k)  but  a  note  in  this  form  :  '*  due  to 
iie  bearer,  one  dollar  which  1  promise  to  pay  to  A,  or  order,^'*  is  a 
BOte  payable  to  order,  and  must  be  transferred  by  indorse- 
iBRnt.(/)  A  note  may  be  negotiated  here,  though  made  in  a 
«tate  where  it  is  not  negotiable  by  law.(m) 

No  particular  form  of  words  is  necessary,  in  an  indorse^ 
ment,  either  to  pass  a  property  in  the  bill  or  note,  or  to  ena- 
ble the  holder  to  collect  as  the  agent  of  the  indorser  \{n)  and 
the  words,  ^*  1  guarantee  the  payment  of  this  note,  within  six 
months,"  would  make  the  indorser  liable,  as  upon  a  common 
indorsement  (0)  The  indorser's  name  may  be  vvritten  on  the 
bnck,  or  any  other  part  of  the  bill,  by  hitiiself,  or  some  person 
fittly  authorized  by  him  ;  but  in  the  lattc^rcase,  the  agent  should 
endorse  expressly  as  agent  as  '*  A,  fry  B,  his  agent,''^  or  merely 
write  the  nanoe  of  bis  principal,  or  the  indorsement  will  be  in- 
operative.(p)     In  the  commercial  worlds  suppose  I.  S.  to  be 


h)  3  Cvnpl.  Hep.  194.  (ni)  1  John.  cat.  139. 

i)  3  Maule  is,  Selw.  Rep.  05.  (n)  Vid.  CHitty  qh  bills,  Brook 

;)  W.  field  «d.  1 19,  20. 

(k)  Vid.  Gbitty  on  bills,  Broak-  ^0)  12  VT^^ss.  Rep.  14. 

field  ed.  119,  (p)  Vi  1.  Chittyon  bills,  Bmok 

(0  1  John.  143.  ^eld  e4.  H9>  tO. 
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Doe-t  agent,  Tie  woald  flcenefallj  sis^n  Doe^s  bills,  hote^  and  hi- 
dorsemeDU  thas  :  *'  Per  procoration  o£  U  S« 

3oHw  Doe." 

IndorsemeoUi  iife  fn;ide,  either  in  blanks  infnllf  or  resirtctive* 
the  indorsement  in  blank,  \b  by  merely  writing  the  indorAcr'* 
name  on  the  back  of  th*^  bill,  or  note,  which  the  indcersee  maj,- 
at  any  time,  and  even  on  the  trial,  fill  up,  by  writing  over 
it,  "  pay  the  contents,"  or,  «*  pay  the  contents  to   the  imfor- 
•ee,  (naming  biro,)  or  ordtrj^^    or"  bearer,'^  or  other  words  of 
like  import^  which  if  he  omits  to  do,  the  action  iDa>  still  be 
bronrht   in  the  name  of  the    indor9er,  and  the  iodorsempnt 
ttrnck  out  on  the  trial.    A  blank  indorsement  cUso^  makes  the 
bill  or  note  transferrable  by  mere   delivery,  as  if  it  had  been 
payable  to  bearer  :(q)  and  where  a  bill  was   indorsed  in  blanks 
and  two  plaintiffs  sued  upon  it,  as  indorsees  jointly^  it  was  hoi" 
den,  that  they  were  not  obliged  to   prove,  either  that  they  re- 
ceived  the  bill  so  indorsed,  as  partners,  or  that  it  ivas  indorsed  to 
ihem  jointly, (r)  ' 

An  indorsetMnt  tnfuH/xs  where  the  indorser  fills  up  the  blank' 
indorsement  himself,  by  expressing,  mrehose  favour  lie  makes 
the  indorsement ;  as*  ••  pay  the  contents  to  A,  or  order,  "  or  to 
that  effect.  If  this  indorsement  be  made  payable  to  order,  the 
bill  or  note  can  be  negotiated  farther,  by  the  indorsee  only  ; 
.  but  he  can  make  it  transforrable  by  delivery,  by  indorsing  it  in 
blank.  An  indorsement  in  full,  is,  by  itself,  a  transfer  to  the  in« 
dorsee,  and  the  indorsement  cannot  be  stricken  ont,  or  altered 
without  the  consent  of  the  parties  to  it,  nor  can  the  bill  or  note 
be  sued  in  the  name  of  the  indorser,  while  the  indorsement 
remains  in  force.(l)  It  may  be  farther  negotiated  by  the  in- 
dorsee, though  the  words,  or  order ^  be  omitted  in  this  indorse- 
ment ;  for  a  bill  or  note  negotiable  in  its  origin,  cfan  only  be 
restrained  by  words  of  express  restriction. (s) 

An  indorsement  in  blank,  may,  or  may  not  be  filled  up  at  t)ie 
election  of  the  indorsee,  but  an  indorsement  in  full,  transfers 
the  interest  of  the  payee  to  the  person  named  in  the  indorse* 
ment,  and  nothing  but  cancelling  the  endorsement,  or  the  in* 
dorsee's  indorsing  it  again,  would  divest  hiio  of  the  legal  title* 
15  John.  349)  per  Spencer,  J. 


t^/m^m^ 


tc%\S.  S  Dall.  396.  (.)  Vi<).  Chitty  on  bi]]«,   Bniok- 

Starkie*8  Rep.  446.  fi«td  cd.  122. 


(1)  But  it  has  been  decir1f*d  )n  Pennsylvania,  that  a  special  infforsemeni 
tatay  be  stricken  out,  the  same  as  a  |;enera)  one.  1  Dull.  Rop*  ld3v  Uut  oX 
this,  Quara  i  4  Joko.  Rep.  27.  16  Jvho.  247. 
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A  restrietioe  indonemecUf  reitraiiHi  the  pajinent  of  (he  bill  or 
■bte,  to  the  endorsee  only^  as  by  saying,  '*  Pay  the  contents  to 
A  ordy^^^  or  *^  to  A  for  my  use  ;"  and  the  indorsee  liannot,  in 
•uch  case,  negotiate  the  instrument  any  farther  ;  but  staling  in 
the  indorsement,  the  consideration  apon  which  the  bill  or  note 
wad  given,  is  not,  for  that  reason,  a  restrictive  indorsement ;  but 
saying,  *'  the  within  must  be  credited  to  J.  P.'*  (the  indorsee,) 
or  any  other  words,  clearly  demonstrating  an  intention  to  make 
a  limited  indorsement,  wiU  prevent  the  farther  transfer  of  the 
instrument.  (<) 
• 

A  bill,  after  acceptation,  or  a  note,  can  in  no  ease  be  transfer^ 
red  in  any  way,  for  only  a  part  of  the  sum  due  ;  for  a  perttonal 
contract  cannot  be  apportioned  ;  and  such  a  transfer  would  pass 
no  interest  to  the  holder  claiming  under  it,  as  against  the  acceptor 
or  maker  ;  but  when  part  of  the  bill  or  note  has  been  paid,  it  may 
be  indorsed  over  for  the  residue  ;  and  if  a  bill  be  indorsed,  be- 
fore acceptance,  for  part,  the  drawee  may,  by  accepting,  ren- 
der himself  liable  to  two  actions  ;(u)  and,  1  should  suppose,  that 
an  indorsement  for  a  part  of  the  sum  due,  though  void  as  an  in- 
dorsement, might  \\ei  operate  as  an  original  bill,  drawn  by  the 
indorser,  A  bill  or  note,  valid  in  its  concoction,  may  be  sold 
and  transferred  tn  la&hole^  for  a  consideration  less  than  its  nomin- 
al amount,  and  the  indorser  is  liable  in  an  action,  for  the  sum 
only  which  he  actually  receives^  with  interest. (v) 

Of  the  consideration  of  a  biil  or  note,  and  how,  anb 

WHEN,    IT   may    be   IXQUIRED   IZfTO.        AnD  OF   THE   REMEDY   027 
A  LOST   BILL    OR  NOTE. 

.  • 

Every  bill  of  etcbange,  or  promissory  note,  import  a  consid- 
eration, the  same  as  a  specialty,  unless  the  contrary  appear  in 
the  instrument  itself  ;(t»)  and  it  is  not  necessary,  for  the  party 
suing  upon  them,  either  to  state  a  consideration  in  his  declara- 
tion, or  to  prove  one  upon  the  trial,  in  the  first  instance,  (x)  But 
it  is  otherwise  of  a  nott  not  witbin  the  statute,  as  to  pay  in  stocky 
or  upon  condition,  &c.  though,  where  the  words,  *^  For  value  re- 
ceived," are  in  such  a  note,  you  need  not  alledge,  nor  prove,  the 
particnlar  consideratitm ;  for  such  acknowledgment  of  valoe,- 
generally,  is  good.  Yet,  upon  snch  a  note,  if  you  do  alledg^e,  in 
declaring  upon  it,  the  particular  consideration,  upon  which  it 
was  given,  you  must  then  make  it  out  in  proof,  and  cannot  rely 
upon  the  general  words.(i/)    And,  even  upon  a  bill  of  exchange. 


(0  \A.  123.  (x)  via,  Chitty  on  bilU,  Brook- 

(n)  id.  124.  field  ed.  74,    6,                   -       . 

Op)  13  John.  52,  U  John*  44;  (y)  Vid.  3  Caioes  286.  7  John. 

Qff)  9  Joha.  217.  -321. 10  td«  418« 
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ot  a  promissory  note,  properly  so  called,  the  conaderation  up* 
on  which  it  was  given,  is,  with  ceriaia  qiialitications,  a  sabjea 
of  inquiry  upon  the  trial,  and  if  iiDpeacbed  by  the  defendant,  the 
plaintiff  may  tail,  in  whole^  or  in  part^  of  recovering  the  soni 
which  he  seeks  to  obtain. 

As  between  the  dntwtr  and  acceptor^  the  drawer  and  the  pajp- 
ee,  and  his  agent,  and  the  indonee  and  his  imtnediate  indorserp 
the  totals  or  partial  want  of  consideration  for  the  bill,  at  its  is<* 
suing,  (z)  the  total  failure  of  such  consideration,  after  its  issuing* 
or  the  fraud,  or  illegality  of  such  consideration,  may  be  shown 
as  n  defence  to  the  action  ;  and  so,  as  between  the  tnaker  and 
jmye6,  and  the  indorsee  and  bis  immediate  indorstr^  of  a  promis'* 
vory  note.(a)  And,  if  the  payee  indorse  the  bill  or  note  to  A» 
in  trust  far  himself  itrfor  some  relation  of  ihe  payee  ^  it  will  be 
the  same,  as  if  the  original  parties  were  before  the  court. (&) — 
For  instance,  1  give  a  note  as  administrator,  **for  value  received 
hy  my  intestate  ;'^  this  note  would  be  void  on  its  face,  in  any 
holder's  hands  ;  because  it  would*  carry  notice  with  itself y  to 
whomsoever  should  receive  it,  that  it  was  given  wifhout  consid- 
eration/c)  If  a  note  is  given  for  a  particular  purpose,  which 
fails,  or  is  violated  in  its  nesnotiatinn  ;(cf)  or,  is  given  by  bail, 
in  consideration  of  the  judgment  against  his  principal,  which  is 
idlerwards  reversed  on  wril  of  error^  or  tertiorari  brought ;(«) 
or  given  for  a  pretended  title  to  lands,  the  grantor  being  out  of 
possession,  such  sale  being  void  and  illegal,  under  our  stattite.(/) 
to  prevent  champerty  and  mainttnance  ;  or,  in  this,  case  for  SuS' 
4pue^nfUf/^  disputed  lands  ;(^)  or  for  lands  previously  sold  under 
a  judgment,  or  goods  to  which  tlie  vendor  has  no  title,  &c.(/i) 
to  induce  the  withdrawing:  opposition,  to  an  insolvents  disdiarge ; 
(t)  for  a  conveyance  of  land,  void  from  a  defect  in  form  ;{m)  for 
the  consideration,  on  the  purchase  of  a  patent  right  frauaulenily 
(t/htained  ;(n)  for  a  chattel,  faudulently  represented  by  the  grant- 
or to  be  ofvatue^  when  it  is  worth  nothing  (o)  and  a  breach  of 
warranty  of  the  goods,  for  which  a  note  or  bill  is  given,  destroys 
it,  if  the  goods  be  returned,  or  refused  acceptance,  on  the  ven- 
dee's offering  to  return  them.(p) 


<«)  1  S  rgoHiii  &    Rawlo^s  Rep.  (e)  3  John.  465. 

».  17  John.  SOI.    The  dortrine  of  (/)  1  N.  R.  1 .  172. 

LtvingstOQ,  J.  2  CaioeS)  247,  aver-  (i)  SOaines,  979. 

ruled.  (A)  11  John.  50. 

(rt)  Vid.  Chitly  on   bills,  Brook-  it)  12  John.  306. 

fitlrl  cd.  77.  (m)  7  Maes.  Rep.  14. 

(6)  4  Mats.  Rep,  870.  5  M.  54S.  (n)  8  Mass.  Rep.  46. 

d  Cnines,  213.  (^  15  John.  230. 

S8  John.  120.  (p)  2  Taont  Bcp.  ^ 
lOJoho./M. 
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But  ahiiQOgb  it  is  vgreed^  tlial  the  original  partial  insufidm- 
eg  of  the  coosiderailon  of  a  bill  or  note»  nay,  in  tbe  above  ca- 
ses,  be  shown  as  a  defence,(9)  yet,  aa  tbe  decisions  now  stand, 
in  £nglaod,  a  partial  failure  of  consideration  is  no  defence  ;(r) 
and,  in  a  late  case  iherey  where  the  failure  of  consideration 
was  nearly  total*  the  kingfs  bench  refused  to  receive  this 
as  a  defence,  but  turned  tbe  defendant  round  to  bis  eross  remedy, 
(i)  In  Massachusetts,  a  different  doctrine  a|>pear9  to  be  hoiden  ;  ^ 
ihtre^  a  partial  failure  of  consideration,  would  entitk-  he  defen^ 
daat  to  a  deduction  from  the  amount  claimed  by  tbe  plainutr.(^) 
This  question,  I  beliei^e,  yet  remains  to  be  passed  upon  in  our 
own  slate,  and  is  certainly  not  without  its  diBiculties  ;  though, 
perhaps  it  may  not  be  eo  easy  to  perceive,  in  the  clear  and  em- 
phatic lij;ht  with  which  Iqnl  Ellenborough  expresses  himsell\ 
the  difference  between  deducting  from  the  security  for  a  panial 
Vfant  or  a  partial  failure  of  consideration  ;(«)  and  the  ofMnron 
ef  the  king's  bench,  delivered  by  the  same  judge,  appears  (o 
have  passed  without  adverting  to  a  single  authority. (i;)  Wiieth- 
er  a  promissory  note,  i^iven  by  the  maker  to  the  paj^ee,  as  a 
f  lA,  and  without  considerHtien,  can  be  enforced,  appears  also  to 
remain  a  question  in  England  \[w)  but  it  is  settled  in  this  state, 
that  it  cannot  be  enforced,  aa  between  the  original  partie8.(l} 
But,  whenever  the  holder  has  given  a  full  value  for  the  bill  or 
sote,  before  it  falls  due,  although  at  the  time  of  receiving  it,  he 
knew  there  was  no  consideration,  as  between  the  drawer  and 
drawee  or  acceptor  of  a  bill,  or  the  maker  and  payee  of  a  note« 
unless  he  also  knows,  that  the  person  from  whom  he  received 
it,  acted  fraudulently,  such  want  of  consideration  will  be  no  de- 
fence as  to  him  ;  for  nothing  is  more  usual,  than  to  draw,  or  in* 
4orse  a  bill,  or  make,  or  indorse,  a  note,  merely  for  the  ac^ 
commodatioo  of  a  friend,  and  as  a  substitute  for  a  loan  of  money, 
(which  are  called  accommodcUion  6t7iU',  note9  or  indorsements  ;) 
I  though  it  would  be  otherwise,  if  the  holder  gave  no  wUue  for  aa 

accommodation,  or  other  bill  or  note,  without  consideratioot 
or,  where  he  takes  it  with  notice,  that  it  was  indorsed  for  tbe 
accommodation  of  the  makers,  who  had  become  insolvent  and 
were  forbidden  by  the  indorser  to  negotiate  it. (a:)  And  so,  I 
should  conceive,  if,  in  such  case,  he  took  the  bill  or  note  at  less 
than  its  nominal  value,  the  defendant  might,  though  an  acceptor, 
or  maker,  copfine  his  recovery  to  the  sum  which  he  paid,  with 
interest  *,  and  such  »  clearly  the  law  as  between  the  indorsee 

k  Cq)  Vid.  Chitty   on  bilw.  Brook-  (v)  14  East,  486. 

I-  A^ld  ed.  77.  (,a)  2  Ves,  Juo.  11S»  6, 7—121. 

Yr)  1  Camp].    Rep.  40.  N.  2  id.      2. 


I 


S7  John*  96. 
Vid.  Chitty  on  bills,  Broo!k« 


f«)  14  East,  4S6. 

(n  10  Mass.  Rep.  4U,  fiefd'ed.  75.  15  John.  270. 

(tt)  2  CampL  Rsp.  MS,  (^)  1  Eip*  Rep.  2#1, 
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nod  drawer  of  n  it/i ;  tboc^  where  tecb  a  bill  ti  drairn^  for 
oiODe)r  really  due,  from  the  drawee  to  the  drawer^  an  indorsee 
parchasing  for  less  than  the  amount,  may  recover  for  the  whole, 
:;Bad  hold  the  overplus  to  the  use  of  the  indor$er,(j^) 

Bat  to  illastrate  the  abore  doctrioe,  stiU  farther  t— ^Suppose 
John  Doe,  the  drawee^  on  the  bill  of  which  we  have  given  the 
form,  should,  after  having  accepted  it«  refute  payment  to  Jame* 
Jackson^  the  payee :  and  Richard  Roe,  the  drawer^  should  be 
obliged  to  pay  his  own  bill  himself,  and  then  bring  his  action 
against  J6hn  Doe,  the  acceptor's  Dte  might  show  in  his  defence, 
either  that  he  owed  Roe  nothing,  and  bad  received  nothing  from 
him,  as  a  consideration  for  accepting  the  bill,  and,  therefore, 
was  not  bound  to  pay  it,  or  that  he  accepted  the  bill  to  hush  up 
a  prosecution  for  stealing  goods,  or  some  other  purpose,  which 
.  is  illegal,  or  that  the  consideration  of  the  bill  had  failed  altogeth- 
er, or  that  there  never  was  a  fuU  consideration  for  his  accep-^ 
tance,  but  only  for  a  part  of  the  amonnt,'for  which  the  bill  was 
drnwn,  and  by  the  latter  defence,  reduce  the  recovery  ;  and  so, 
i(  Jackson,  the  payee,  having  failed  to  collect  the  bill  of  Doe,  the 
acceptor,  should  Uim  roand,  and  sue  Roe  the  drawer,  he  might, 
in  the  same  manner,  show  a  want,  insufficiency,  or  Ulegality  of 
consideration,  in  order  to  defeat  Jackson,  or  reduce  his  damages ; 
and  Jackson  might  show  the -same,  as  between  himself  and  Jofm 
Stiles^  his  immediate  indorsee^  if  the  latter  should  sue  Jackson,  up- 
on his  indorsement ;  or  he  might,  iu  bis  defence,  show,  that  the 
indorsement  was  conditional,  as  that  Stiles  should  first  sue  the 
acceptor  to  judgment  and  eiecutioo,  and  that,  only  in  the  event 
of  his  failing  to  collect  there,  should  he  come  back  against  the 
indorser  .(z)  and,  with  regard  to  the  note,  if  Roe,  the  maker,  ia 
sued  by  Jackson,  toe  payee,  Roe  can  sbow  the  same  things,  as 
between  him  and  Jackson,  either  to  defeat  or  reduce  the  recov- 
ery ;  and  so,  i£ Stiles,  the  indorsee,  should  sue  Jackson^,  the  m- 
dorser,  the  same  defence  would  come  in  play,  as  between  the 
indorsee  and  indorser  of  the  note  ;  and  the  reason  is,  because 
there  is  a  privity  between  all  these  parties,  and  they  know,  or 
are  presumed  to  know,  whether  the  bill,  note  or  indorsement, 
are  fair  and  honest,  anil  bottomed  upon  good  consideration.— 
But  a  diff^erent  rule  prevails,  with  regard  to  the  other  parties  (o 
these  instruments  ;  for  many  times,  they  are  utter  strangers  to 
the  transactions,  out  of  which  the  bill,  note,  or  indorsement,  up* 
on  which  they  claim,  arose.     They  are  hence  called  innocem^ 
or  bona  fide  holders  ;  and  the  law  will  sustain  their  claims,  bow- 


(y)  1  Eip  Rep.  S6K  (6)  5  Mass.  Rep.  334,  &  vid.  t 

\p)  1  Connecticut  Rep.  Kew  Set-     Gaines  25a*  9  Paj's  Rep.  311.  1 

i«»,  387.  John.  319. 

(a)  Vid.  Chlttjoa  bills,  Brook- 

iaki  ed.  85,  €. .    '  ^ 
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if  a  note  is  indorsed  to  me  hy  Jwh^wi^  ugainst  Am,  ind  I  sue  JIW 
npoD  it,  be  can  show,  1.  Cither  that  1  paid  nothing  for  it,  or  %^ 
That  though  i  did  pay,  yet  I  knew,  or  was  informed,  at  th* 
time,  of  the  defence  which  he  had  against  it  \{^g)  or,  3.  That  I 
bought  it  when  it  was  over  dae,(4)  and  then,  in  either  of  these 
cases,  he  can  show,  either  that  he  had  a  set  off  against  JadaoH^ 
to  the  wkoUf  or  ^part  of  the  amount,  for  which  the  note  vrak 
given,  or  that  he  bad  paid  the  note  before  the  transfer  ;  or  that 
he  gave  the  note  withont  any  value  received,  or  without  a  full 
▼alue  received,  (except  where  it  is  sold  for  a  (air  consideratioa^ 
before  due,  though  such  sale  he  tuith  notice,)  or  that  the  con- 
ndercUian  of  the  note  had  wholly  failed,  or  was  illegal,  or  frau^- 
diiletu  :(iy  and  thus  defeat  my  recovery ,  either  wholly,  or  vav' 
ficUly,  according  to  the  nature  of  the  defence  ;  but,  if  my  inrtor$* 
er  could  maintain  an  action,  be  having  received  the  note  before 
due,  in  the  fair  course  of  trade,  I  can  do  the  same,  as  indone^ 
though  he  indorse  it  to  me  after  it  falls  due  ;( j)  and  so,  1  sup*' 
pose,  if  1  receive  it  in  any  other  mode  of  transfer,  froift 
mtA.  £ven  where  the  maker's  name  is  foiged^  yet  the  indorser 
ii  bo[den.(]) 

Id  a  few  cases,  indeed,  where  t)ur  $talute  bas  declared  a  bill  or 
note  vot<i,  as  where  it  is  issued  contrary  to  the  act  for  preventing 
msury  ;{k)  or  the  act  to  prevent  excessive  and  deceitful  gaming  ;(^ 
CT  the  act  to  prevent  horse  racings  &c.(f»)  In  these,  and  the 
like  cases,  it  is  void,  to  all  intents  and  purposes,  as  to  all  parties 
even  a  bonajide  indorsee>  though  he  may  have  purchased  it  un- 
der the  most  favourable  circumstances ;  and  where  a  bill  or 
note  is  issued  for  the  purpose  of  msiag  money,  and  transferred 
at  a  discount,  greater  than  the  legal  interest,  it  is  usurious  and 
void  ;(n)  but,  if  such  hilt  or  note  t»e  valid  in  its  concoction,  an4t 
would  bind  as  bet,i»een  the  original  parties,  no  matter  atjiow  greal 
a  dtVottfU,  it  may  be  sold,  and  indorsed;  nor  bow  ample  the  abil- 
ity of  the  parties  to  pay  ;  thou^  it  may  be  usurious  as  betwees 
the  parties  immediately  concerned,  in  discounting  and  negotiating 
it,  yet  sucb  transfer  is  vaHd^  as  against  the  other  parties,  the  ac- 
•eptor,  or  maker,  (or  instance  ;  and  such  usurious  holder  may 
sue,  and  maintain  an  action  in  his  own  n'tme,(o)  But  the  coa-» 
trary  has  been  decided  in  CoDQecticui.(;7) 


■"r 


162. 


(g)  13  John.  238,   15  Jf^in.  270.  (Jb)l  N. 

4  Dall.  371.  4  Binney,  366.  (Q  id. 

(A)  5  Mass.  Rep.  334.  3  Vf^s  (m)  i<t  222. 

Sep.  311.  (nf  15  John.  44. 

[%)  15  John.  230.  {oS  U  John.  44. 

y )  1  Campl.  R«p.38i»  (p)  2  Coiuieetcctit  Bq).  Ksw  Ss* 

1}  9  Oaj's  Rq».  |2»  ^s^  171. 
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Ifalyin  or  note,  payable  on  demand^  be  transferred,  sncb  a 
length  of  time  aflcr  its  daite,  aa  to  raise,  from  this  circamstance^ 
«r  this  and  other  circa  instances  combined,  a  irresumption^  that 
it  must  have  been  presented  and  not  paid,  or  otherwise  dishon^ 
oared«  the  acceptor,  or  maker  is  entitled  to  his  defence,  in  the 
«ame  manner  as  if  it  had  been  payable  at  a  day  ctriain^  and  trans* 
ferred  when  over  dw.(q)  But  there  is  no  precise  time,  in  which 
such  a  bill  or  note,  is  to  be  dtemtd  dishonoured    but  it  mu$it  de- 
pend on  the  circomstances  of  the  case,  and  the  situation  of  tht 
|>artie9  ;  and  where  there  were  no  peculiar  circuuk^tances,  it 
m^as  hotden  that  a  transfer  two  and  a  half  months  aAer  date^ 
'vrquld  let  in  the  defence  ;  and  various  times  have  been  adjudg- 
ed sufficient,  to  let  in  this   defence  ;    as  ^^'o  y^^rs^   eighteen 
^nnontht^  and  so  down  to  two  and  a  half  months^  and  in  one  case« 
^ve  months^  the  note  having  several  indorsements  oo  it,  w^ 
*  liolden  insufficient,  and  the  defendant  omst  in  this,  as  in  other 
cases,  show  the  time  of  the  transfer,  or  the  law  will  inten4  that 
it  was  8000  aAer  the  instrument  fulls  due.(r) 

Id  an  action  by  an  indorsee^  against  the  drawer^  it  is  a  c:oo4 
defence,  that  the  plaintiff  holds  the^  bill,  without  cbnsideration^ 
merely  as  the  agent  oi  the  payees^  for  n.Uertion^  upon  a  genera 
al  indorsement*  and  that  the  latter  have  requested  the  defen* 
dant,  not  to  pay  the  plaiutifr.(s)  And  the  same  defence  may  bt- 
fiet  op,  by  a  second  indorser  of  a  note,  in  an  action  by  an  indors* 
ee  against  him,  (i.  e.)  that  thp  plaintiff  holds  it,  merely,  as  the 
agent  o( the  payee^  though  no  notice  not  to  pay  to  him  be  pro-" 
▼ed  ;(^)  but  an  indorser^  for  the  accommodation  of  the  payee  it 
liable,  although  the  circumstance  be  fully  known  to  the  indorsee^ 
«r  the  note  be  transferred  after  it  was  oyer  due,  where  there  ia 
mo  fr9ud.(tf) 

An  action  can,  in  general,  be  9n$itained  on  a  bill  or  note,  though 
it  be  i^«r,but  not  so,  if  it  were  indorsed,  or  otherwise  trarsfer* 
r^dy  even  though  transferred  afler  fallins  due,(T')  and  an  indem- 
nity be  tendered  against  it.(u')  The  proper  remedy,  howev- 
er, in  such  case  is,  generally,  in  the  court  of  chancer}',  for  Uc\i 
of  the  necessary  proof  at  law, (a:)  A  plaintiff  mny,  however, 
tonder  the  late  decisions,  be  a  witness  himself  in  the  courts  of 
Jaw,  to  prove  the  loss,  but  uothiog  more.(y)  An  action  cannot 
be'  maintained  on  one  part  of  a  bill  cut  in  two,  to  be  stent  by 
post,  one  half  being  lo8t.(3Campb.  Hep.  324.)     If  an  action  b« 


ffl)  7  John.  70,  (»)  t  Campb.  Rep.  211. 10  John 

(r)  Vi  .ris(>8   rollectfiif  in  John,      104. 
INg.  tit.  bills,  &c  III  (c)  jkU  4S,4y  6,  .       (»)  id.  314,  d. 

•,     ,  8.  9  .^  .     (r)  Vid.  1  Ves.  341.  5  Ves.  J«b. 

>)  6  Ma  s.  Rsp.  48a  t»S.  6  id.  St2. 

*  1 10  Jo  to.  224.  (y)  Vid.  voffi.  ehap»  eKridtnct, 

i)7Jaaii.«h  w           r-         *- 
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briynghl  on  h  n«g(itinl>ln  ncrl«.  wbich  in  Init,  thi!  law  will  ij_ 
(aiid  rhat  il  lina  lirivi  nci{nt>rt(e>l.  but  it  lies  with  tha  dnfomj  _ 
to  *h(»v  (liis  lac:!  m  hi>  .Ii-ri'tire.(  lU  -li'hn.  lO-l)  liat  if  titc  hold- 
er ol'a  bill  av  we.  nc-E.ti.itilo  by  rU-l.iery.  ln.i,  ii  m  anv  tray. 
iwb»  roblipry,  llifll.nr  ucitideni, -(iii!  il  ii  lrj(inl'Krr«miBf.ire»l«*!. 
for  II  rHiuiiblQ  ci)iiiiile ration,  llic  pitrcliiuer  any  tfcaver  on  [^ 
udIcw  lir  hacw  ol'lho  Iu4i ;  ami  if  il  ho  pnid  by  ifac  tirceytor, 
or  mHkor,  <ifi«r  it  i"  'Vie.  cv^n  ra  one  ivho  i«  nn|  a  Aonn  /uU 
bnMcr,  mirli  pnymeat  in  ^i>i1,  unlc"  ihti  iirjrptor  or  mnhrr  li«<t 
DOtice  oribt-  loM.(Vid.  Chilty  oa  bills,  Brookliehl  cil.  V29,  SO.) 

1  indnr*^  n  nolo,  imTnlitAlo  mo  iho  fimtofMav,  ]RI9,  tit  foU 
lows,  ■■  l-Bv  the  r/miirnl.  In  1.  S.  Hip  tir*t  of  Af.ril.  I«l!l ;"  I 
KD  bnuni)  liv  ibc  inilnrM'menl.  iitnl  may  he  «ueil  ucmi  al  nnjr 
tine.  uCrr  ilii>  fint  of  A]n\\.  miA  tmmitt  delatui  myikcir,  on  (t)« 
grooailj  lb»l  ihu  note  )ia»  tint  fnlkn  itna.  • 

Thr  rffcct  of  B  tntn«fcr  bj  delivery,  m  it  rospoclit  thn 
ff nc«  nhifh  mny  bo  sel  up,  i«  th«  inmo  na  n  Irnmrer  hy  ii 
menl  ;  bni  it  tint*  nol.  o/"  ifn//'.  irreait^  my  oliligntion  in  l! 
Eon  iloliTPnnK  i(,  it*  an  tinlont-niwit  does, (a)  T(>tj  c 
ces,  iinilcr  whi<rli  hi-  n  liiible  f'>r  ilie  cooniil^mlioa  of  ibe  Iniua* 
fer.  will  he  noticed  to«»ril»  the  close  "f  tbii  hea>l,  when  we 
come  to  treat  i>f,  bow  for  »  hill  or  note  wHI  operate  m  pajBl 
of  a  debt.  Tiui  the  law  alnayii  iii)pli<«  a  uiirroniy.  in  mn  ' 
fyr.  thai  the  bill  or  nolf  W  niK/or^rrf.  *>ven  ihnuiih  it  I 
m  the  risi\ae  of  ihi"  on*-  refietvine  "(-(o)  It  i"  not  nncei 
the  hnaier.  in  nrdor  to  misuin  his  nrttoo,  to  show  thitl  he  0 
iitiy  tfiine  for  tl>i>  bill  nr  mile,  vnlfst  ihe  ilcf«ii(luni,  in  tli«t  fan 
yUce.  sLriw  dome  rimimotiin'^e  In  indoi;e  n  sutpicloD,  that  all  m 
nol  ri)(hi  « lib  the  plniDiitf ;  as  ihal  lh«f  I'lll  ■    ■    •• 

Io»l.  or  fluleti ;(?','  or ,  ths!  it  waK  pic:' ■■    ' 
vrithoiit  cotiBiilerHliiin  ;(r)  or  ba'<  bi»<Ft  i 
hrnlly  -.{tl)  or  fniudulnnllv  nlitMJned  lu  > 
nK-huodlbe  Tike  cut*,  Ibr  phiniil)  r 
bj  il  in  the  K.pr  cnnt<~r  nf  Irmip  ;   wl  lii 
•r  note  U-  iWorsf-i  tu  liim.f/)      Biif  m    ' 
rendiiiil  miut  ciir  thf  idtiintiir  rciiti-iiiilil. 
in  iirdt-i  Ihnt  hi-  mny  come  f  rei'rired  In  i 
■ary  (iroofon  hii*  ii-irt '.(.irj  and  the  di-rcj.d.n 
■ocli  nolire  nith  proof  of  it  on  the  trial ;  fir  tlio  mm  nvtkt,  \* 
not  euuiii^  In  put  the  (plainlilF  to  aoy  thing  Hcyond  the  ordioaty 


(■)  wa.  Chutj 
hM  M.  ixr. 

f.i)  M  Jolii..  iw 

th)  V./I.  Chiiij  un  Mils  UrMk- 

(f)  I  Cuupb.  Itap.  HI. 


bilLi,    Brook-  (/)  S  Riititry'*  I)«n.40K 

<OiT*i.iii.lM  \VL    '■ 

iuV-  "«. 
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proof,  in  order  to  sustain  his  action.  (A)  The  payee  or  nny  8ub*r 
teqiient  holder  of  a  Iv.  1  or  note,  payable  to  bearer,  may  hold 
^tmselfhy  an  indorsement,  the  taoie  as  if  the  iostrumeat  bad 
been  payable  to  order. (t) 

3.  Or  THE  RI0HT8   AJTO  OBLI0iAroi{l   OF   THE   PARTIES,  TO  A 
BILL   (MR   NOTE. 


r 


Thia  relatas,  !•  To  the  drawer,  ornadbrter  of  a  6i7Z,  before 
mectptance.  '*".•.'*•• 


•    • 


S.  To  the  acceptor  of  a  bilU  and  maker  of  ttjtoUt 


.••- 


8.  Tothi  drawer  and  indm^er  of  a  bilU  afur  'acceptances  and 
ike  indorfer  of  a  promissory  note^  and  herein^  of  t^  conduct  the 
holder  is  to  pur  me,  upon  non-acceptance  y  and  non-paynrejU,  ^and 
in  giving  notice  thereof.  ''  .**.«\ 


4.  How  any  of  these  parties  may  he  discharged. 


• 


•  • 


5.  How  far  the  receiving  a  bill  or  note  for  a  debt^  is  m  pay^  /  •;'*. 
enent.         "  '  ''  - 

•  '4.  Wlien  a  bill  ornote  i»  evidenecy  under  the  money  counts^ 

K  Bv  DRAWiHo  AND  ncLivBRiNo.  the  bill  to  the  payee,  the 
'drawer  ensjages,  absolutely  and  irrevocably,  to  the  payee,  and 
every  ^tibseqnent  holder,  that  the  drawee  is  capable  of  binding 
himself  hy  his  acceptance  ;  that,  on  the  bill  being  dnly  pre- 
sented, he  wilt  accept  it  ;  and  that  be  will  pay  it,  on  its  becom- 
ing due,  if  demanded  in  proper  time.  On  failure,  in  any  of  these 
particulars,  the  drawer  will  be  immediately  liable  to  the  hol- 
'der,   whoever  that  may  be,  for  the  amount  of  the  bill.(  ;  )— 
And  where  acceptance  is  refused,  or  the  drawee  is  unable  to 
%ind  himself  by  an  acceptance,  or,  for  any  other  can^e,  thera 
be  no  acceptance,  or  it  is  only  partial,  conditional,  or  otherwise 
limited,  on  presentment  of  the    bill  to  the  drawee,  an  action 
lies  aa^inst  the  drawer  immediately,  without  waiting  to  demand 
payment  from  the  drawee  ;(A;)  or  waiting  for  the  time,  when 
the  bill  falls  due,^if  payable  at  a  future  day.(/)     And  affer  the 
action  commenced,  though  it  afterwards  be  presented  for  pay- 


A)  SCamob.  Rep.    96.  '        (A)  iff.  &  4  John.  144. 

>»>  3  John.  439.  (/)  tH.  &  5    Mn5<   Rep.   557.  1 

,  (J  )  VW.  Chitty  on  bills,  Broolt.       Day's  R«p.  II.  8  Mass.  Rq».  ASO. 
fit M  ed.  lOl,  2. 
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ment,  this  wilt  not  affect  the  right  of  action. (m)  The  (f rawer 
is  rroreover,  Hable  to  the  drawee,  to  indemnify  him  for  the 
money  be  pays  on  the  bill,  if  he  be  not  already  indebted  to  the 
<lrawer,  or  otherwise  have  effects  in  his  hands,  belonging  to  tb6 
drawer  ;  and  he  may  have  ti&  action  for  money  puid  for  the  draw- 
er, on  h'\»  pa}ing  the  bill,,/n)i^»iThe  liability  of  the  indorser,  it 
the  Fame  with  that  of  the'  ^awer ;  and  hi?  indorsement  is  con- 
«idered  equivalent  to  t^e.' drawing  a  new  biil.  The  indorser 
stands,  in  almost  evcjfy  "uespect,  in  the  sitoation  of  a  drawer^ 
except,  that  he  is  i;>  n^i case,  liable  over  to  the  iicceptor.(o)  But 
the  eogagemei't.  of  either,  ii^  in  general,  condition  : I,  that  is,  that 
the  hill  shall  b^pr^ipsenled  by  the  holder  to  the  drawee^  for  ac- 
ceptance, qt*oV».before  the  time  when  it  falls  due.  \Vheo  it 
iAall  be  ei^teQ{ded  due,  will  hereafter  be  considered,  with  th^ 
mode  and  HftAe  of  giving  notice  thereof,  when  we  come  t* 
wfBHk  ot^.Qon  payment  and  notice  thereof,  the  rules  as  to  whick 
appiy^be)^.  If  a  bill  be  payable,  at  a  certain  time  afler  sit^ht, 
JH  c*A))^fd  be  presented  for  acceptance,  within  a  reasonable  time 
^ot  being  drawn  ;  in  crder  to  determine  the  time  of  its  be- 
'inji  dne  ;  hut,  in  other  cases,  it  is  not  necessary  to  present  it, 

'^  '.iili  due,(p)      What  is  meant  by  a  reai^onable  time,  will  also  be 

'*-  '  'eonsidered  hereafter. 

Of  the  rights  akd  obligations  of  the  acceptor  or  ▲ 

mtL,   A9D   THE   MAKER   OF   A   NOTE. 

2,  The  acceptor  of  a  bill  or  the  malcer  of  a  note,  is  liable 
to  pay  the  money  to  the  payee,  or  any  subsequent  holder,  on 
the  same  becoming  du.e  ;  and  is  liable  to  an  action,  without  anj 
demand,  except  in  the  cases  of  a  bill  or  note  payable  at  sight, 
or  at  a  specified  time  after  sight  ;(g)  in  which  case  it  must  be 
presented.  But  in  no  other  case,  as  between  the  holder  and 
acceptor  of  a  bill,  or  the  maker  of  a  note,  is  a  demand  or  pre- 
sentment necessary,  even  though  it  be  payable  on  deniand^  or 
at  a  particular  placty  if  payable  at  a  tptcijitd  time.  The  point, 
whether  a  demand  is  necessary,  when  payable  at  a  certain  time 
end  place,  on  which  the  Commom  Pleas,(r)  and  King's  Bench^ 
in  £ngland|(i)  were  at  issue  for  some  time,  has    been  put  a 


Tm)  8  Mass.  R*p.  460.  (r)  VW.  8  Taunt.    P«»p.  S97.    S 

(n)  Vid.  Chitty  on  bills,  Brook-  Taunt.  Rep.  344,  Sc  1  Car  pb.  Ren 

Seld  ed.  102.  423,  5.  «  id.  49ft.     4  id.  200,  Sr  vi 

y)  id.  125, 56.  East,    659.      That     such    preMnlk> 

^  id.  140,  1.  mom  or  demand  is  not  neceMnry. 

2  Taont.  Rtp.  5».  (#)  Vid.  3  Campb.  Rep.  247.  468. 

14  Xasiy  600.  16  id.  lie,  toatra. 
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in  this  «tate,  by  a  decision  of  the  SapreoM  ^ourt  fettfio^ 
Ae  rule  as  1  have  abore  stated  tt ;  nor  is  it  neces^wry,  thodgb 
ibe  bill  or  note  be  payable  on  detiuxjhd^  at  a  particular  place,  to 
pre^eai  it  there  for  paymeDt*  io  order  to  cbarge  the  acceptor 
«r  luiiicer  ;  and  the  case  decided  io  the  exchequer  chamber,  in 
Wkiich  lue  contrary  is  held.  (6  Taoot.  Hep.  30)  is  expressly 
Aouuueiited  upon,  and  orerrule^,  by  the  Supreme  Court,  in 
proaoancxng  the  decision  1  have  mentioned.  Tr)  It  is  uo  de- 
ieoce  lor  the  acceptor,  or  maker,  that  the  bill  or  note  was  not 
presented  or  demanded,  until  long  after  it  became  due;  or 
thai  indulgence  h.is  been  given  to  the  drawer,,  payee,  inJorser, 
or  other  parttes.  However,  the  holder  may  discharge  him,  by 
^xpreti  consent,  even  by  parol  ;  bnt  the  words  most  clear- 
ly auiount  to  an  absolu'.e  renunciation  of  all  chiim  upon  the 
liiil  ;  and  merely  saymg  that  the  holder  'jdiU  not  corne  upon  him  for 
the  if  ill,  is  not  •aificient.(ti)    But  it  seems  th«it  no  consideration 

;  »8  iiecessary,  for  such  discharge,  which  makes  it  an  exception 
IB  this  respect,  from  cbe  general  run  of  contracts.  E/en  re-^ 
Miving  part  of  the  drawer,  and  taking  a  promise,  on  the  back 
ol  ttie  bill,  lor  the  residue,  will  not  discharge  the  acceptor.— 
But  an  agreement  to  discharge  hiio,  on  hi:$  making  an  h^  iavit, 
that  the  acceptance  is  forged,  will  have  that  effect ;  even  though 
the  atfidavit  be  false.      So,  if  the  acceptor  has  sustained  dafU' 

.  agCy  by  the  bdl  not  being  preseated  for  pay  nent,  at  the  place 
appointed  in  it ;  bot  an  alteration  of  the  bill,  or  acceptance,  in 
a  laaterial  part^  will  avoid  it ;  and  where  a  bill  was  accepted^ 
for  toe  accommodation  of  the  drawer,  and  the  holler,  with  a 
.knowledge  of  tots  fact,  made  an  agreement  with  the  drawer,  to 
give  turn  time  fur  payment,  without  t&e  acceptor's  consent ;  it 

•  Was  botden,  tha*  he  was  disoharged,(x))  on  the  ground  of  hit 
being  a  mere  surety  of  the  drawer,  aod  consequently,  within 
the  rule  of  law  applicable  to  that  relation,  discharged  by  the  hoU 
ders,  thus  giving  time  to  his  {)riucipaL(w)    We  have  seen,  that  *  . 

the  acceptor  or  maker  may  defend  himself,  on  the  ground  that  . 

the  holder  is  a  mere  agent,  having  no  interest  in  the  bill  or 
Bote,  aod  that  the  defendant  has  notice   not  to   pay  him  ;  but  I 

it  is   othewise,  if  the  plaintidf  have  any,  the  least  internist,  '  ^ 

though  it  be  merely  a  Hen.(x)     The  acceptor  or  m^ker  are  al-  '  i 

10  liable  for  interest  ;  but,  though  the  promise  be  to  pav  in«  i 

terest  annpally,  only  simple  interest,  is  recoverable.(y)  If  pay-^  J 

able  at  a  day  certain,  either  without  interest,  or  less  than  the 


(0  IT  John.  «48,  &  vid.  8  Macs.        (w)  ViH,  Chitty  oq- bills,  Bioak- 
E«p.  435,  ace.  vid.- 4  Johii.  13;),  &•««     field  ed.  laB  to  >64. 


l; 


u)  1  Campb.  Rep.  dS.  (r)  6  MaM.  Rep.  4.10. 

v)  3  Caaipli.  R^p.  lU,  (yj  S  ii},%^  U^p.  4«i. 
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legal  rate  of  interest,  **  ai^d  if  not  Iheo  paid,  with  kwflil  ia- 
leresltill  paid  ;"  on  de&ult  of  payment  at  the  da>,  it  draws  ior 
terest  from  the  date. (z)  A  separate  jiidgDient,  agaiastone  of 
two  joint  makers,  is  qo*^  bar,  to  an  action  s^iast  both.(a)  A 
tender  of  pa}ment,  at  the  (ia>  and  place  mentioned  in  tKe  biO 
or  note,  only  prevents  interest,  and  the  costs  of  the  action^ 
\  but  does  not  discharge  the  debt.  (6)  ' 

A  note  drawn  by  one  partner,  in  the  name  of  the  firm,  though 
\  for  his  piivate  debt,  i$  prima  facU  blading  on  tbe£rm.(c) 

j  Of  trb   rights  and  obligations   of  the  drawer,  av» 

/  IVDORS£R   OF    A    BILI.   AFTER   ACCEPTAKCE,   AVO   OF    THE   JNI>OR« 

\  AER  OF  A  FBouissoRY  NOTE,  and  herein^  of,  iht  conduct  xe/ttci 

i  ^holder is  to  pursue^  upon  non'Occeptanceand  non-paymmt^ 

^  and  in  giving  notice  thereof. 

3.  The  engagement  of  the  indorser  of  a  bill,  after  accept* 
fmce,  or  the  indorser  of  a  promissory  note,  is,  that  the  bill  or 
note  shall  be  paid,  on  its  being  duly  demanded  of  the  acceptor 
•f  the  bill,  or  the  maker  of  the  note  ;  and  his  failing  to  make 
payment,  according  to  bis  engagement.(c^)  Bat,  neither  the 
indorser,  nor  drawer,  are  liable  &r  the  coi^ts  of  a  suit,  against  any 
of  the  other  parties,  without  a  special  promise  of  indemnity  ;{e) 
and,  if  the  indorser  have  received  of  the  indorsee,  less  than 
the  face  of  the  instrument,  the  former  is  liable  only  for  the 
•um  received,  with  interest ;(/  )  though  it  is  otherwise  where 
Ihe  action  is  i^nst  the  maken(^) 

Where  a  promissory  note,  not  negotiable,  is  indorsed  in  blank, 
the  holder  may  write  over  itaguarranty  from  the  indorser,  that 
the  note  shall  t>e  paid.r^}  Bat  in  a  late  case,  decided  by  oar 
Supreme  Court,  the  aoctrine  of  the  last  cases,  to  the  eiteni 
above  laid  down,  has  been  questioned ;  and,  in  speaking  of  the 
eases  decided  in  13  John.  176,  and  in  14  John.  349,  they  say, 
**  that  in  these  cases,  where  the  plaintiff  was  allowed  to  write 
**  a  goarranty,  over  the  indorser's  name,  the  indorser  was,  el- 
**  ther  present,  and  agreed  to  guaranty  the  payment,  or  it  ap- 
^'*  peared  in  prooC  that  he  knew  the  extent  of  his  indorsement 
**  to  be  as  alleged.  Bat,  that  where  1  agree  with  you,  to  buy 
*^  goods»  to  be  paid  for  with  an  indorser,  and  I  draw  a   note 


(a)  14  Mast.  Fep.  HT.  (e)  9  John.  131. 

'Ca)  6  Cwnch,  «53.  (/)  13  John.  6S.  15  id.  U. 

ihS  17  John.  248.  M  id.  / 

M  13  East,  175.  (/AS  Mais.   Bep.  £74.  IS  J«||n. 

(d)  Vid.  Chitty  ta  kills,.  BroilL.  172.  14  Joka.  349. 
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^*  (Payable  to  you  or  oHer,  which  t  get  my  friend  to  inJonse/ 
*'  without  hid  engaging  any  farther,  than  by  im  (oere  indorse- 
**  ment  ;  he  is  liable,  only  in  the  character  of  a  second  iodonser/ 
''  and  is  entitled  to  notice  of  non-payment,  the  same  ass  if  the 
^^  note  had  been  first  indorsed  by  you 5  and  to  all  other  privile- 
"  ges,  incident  to  the  character  of  an  indorsiier/*  And  it  seemd 
from  this  case,  that  a  note  may  be  thus  indorsed,  by  a  sf^cond 
indorser  preFiousto  its  being  indorsed  by  the  first ;  who  should 
afterwards  indorse  it  himselt*,  whtcb  then  throws  the  instru- 
ment  into  a  proper  shape,  for  suit  id  the  ordinrary  mode  (i)— 
But  still,  the  doctrine,  as  laid  down  in  third  Ma3s.  Rep.  334,  in 
its  application  to  the  ciroimstances  of  the  case  there  consider- 
ed ,  is  not  questioned  by  the  Supreme  Court,  and  they  admit,  that 
where  snch  a  note  is  indorsed,  the  mdorser  intendins;  thereby,  to 
give  the  maker  credit  with  the  payee  ;  there,  the  indorser  would 
be  hable  to  the  payee,  or  any  subsequent  indarisee,  even  though 
the  ordinary  steps  to  charge  hi/n  as  indorse r  be  not  taken  ;  and 
the  blank  indorsement  may  be  tilled  up,  a«  laid  down  in  Mas- 
sachusetts, with  a  guarrantyy  in  these  words  :  '•  For  value  re- 
ceived, 1  undertake  to  pay  the  money  within  mentioned,  to  B^ 
F."  (the  payee.)  0) 

Where  the  indorsee  brings  a  ixai  against  the  indorser,  and 
another  against  the  maker,  and  the  indorser  fmally  pays  off  the 
^latm,  and  settles  the  suit  with  the  indorsee,  but  theyi^gree, 
that  the  suit  brought  against  the  maker,  shall  nevertheless  (iro- 
eeed,  for  the  indorser^s  benefit,  the  maker  cannot  avail  himself 
of  these  circumstances,  to  defeat  the  suit  against  him. (A:) 

But  we  have  seen,  that  in  genera),  the  engagement  of  the 
indorser,  like  that  of  the  drawer,  is  conditional  ;  that  the  bill 
or  note  shall  be  paid,  on  its  being  duly  demanded.  This  de- 
mand cannot  be  made,  till  the  money  is  due,  and  it  must,  ingea^ 
tal,  be  demanded,  in  order  to  chaise  the  drawer  or  indorser^ 
the  very  day  when  it  falls  doe  ;  and  hence  it  becomes  materi- 
al to  know,  when  the  laW  adjudges  this  to  be  the  case.  SVhat 
I  shall  here  notice,  with  regard  to  that  time,  is  ecfnally  impor- 
tant, in  determining  the  period,  when  a  bill  must  be  presented 
for  acceptance.  When  a  bill  or  note  is  payable  00  demand,  or 
when  no  time  is  mentioned,  it  is  construed  to  be  payable  pres- 
ently, and  no  days  of  grace  are  allowed  ;(/)  but,  it  is  said  to 
be  questionable,  whether  these  days  are  allowed,  upon  a  bill 
payable  at  sight,  though  the  better  opinion  appears  to  be,  that 


■**^ 


(i)  Vid.   17  John.  32S.  1%  John.         (k)  13  John.  353. 
159.  m  Vid.  Chttty  oa  Vilify.  Brovk^ 

0)  Vid.  12  John.  159.  17  id.336.      field  ed. 211 
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'due,  if  the  principal  cootina«  abroad.(c)  If  a  particttlar  pkee 
of  payment  be  mentioned  in  the  instrument,  the  holder  should 
of  course,  make  his  demand  at  that  place.  (c{)  However,  being 
Ihere  atthe  time  and  place,  ready  to  receive  it«  is  soiBcient  ;(e) 
and  this,  at  Ua$t^  is  essential^  provided  he  mean  to  hold  the 
drawer  or  indorser8.(/)  An  express  waiver  of  tu^ice  of  de- 
mand, does  not  waive  jLbo  necisssity  of  a  demand,  but  the  indor-* 
«ee  should  be  careful,  if  he  mean  to  save  the  whole  of  the  usual 
ceremony,  in  charging  his  indoi'ser,  to  have  him  sign  a  spe- 
cial indorsement,  waiving  both  detnand  and  notice»{g)  No  par- 
ticular iofrfn  of  words  is  necessary ,  in  presenting  a  bill  or  note« 
and  demanding  payment  The  bill  or  note  should  be  exhibi- 
ted to  the  acceptor,  maker,  or  other  proper  person,  and  some 
words  made  use  of,  amounting  to  a  request  to  pay. 

If  the  third  day  of  grace  fall  on  Sunday  ;(h)  or  the  fourth  of /u* 
ly,(i)  which  is  kept  as  a  day  of  public  rejoicing,  and,  therefore, 
generally  produces  a  suspension  of  business  ;  or  a  festival,  ia 
which  the  holder's  religion  forbids  secular  business  ;[j)  in  these 
and  the  like  cases,  'the  demand  should  be  made  on  *the  day  pre^ 
ceding  the  third  day  of  grace  ;  and  the  notice  of  non-payment, 
may  be  given  or  sent,  either  on  the  day  of  the  demand,  or  on 
Monday^  pn  iho  Jlfth  of  July,  or  the  day  succeeding  the  reljgioua 
festival  of  the  holder,  &c.(ik)  But,  if  a  note  payable  in  specific 
articles,  fall  due  On  Sunday^  it  shall  be  adjudged  payable,  on  the 
Monday  following. (2^  Connecticut  llep.  N.  S.  69.)  And,  if  a 
bank  have  usuages  and  by-laws,  respecting  demaad  and  notice^ 
tbos^  who  deal  there  are  bound  by  ihem.(/) 

The  same  demand  of  payment,  in  time  and  manner,  and  the 
same  notice  of  noti-paymeni,  as  is  necessary  to  charge  an  indorser, 
is  necessary  to  charge  the  drawer  of  a  bill,  and  a  bill  must 
moreover,  be  presented  for  acceptance,  according  to  the  above 
rules,  in  order  to  charge  the  drawer.  But.  before  I  go  farther, 
it  IS  perhaps  proper,  that  I  should  notice  one  exception  to  the 
last  remark,  forming  a  very  prominent  distinction  between  bills 
of  exchange  nnd  promissory  notes,  and  which  constitutes  almost 
the  only  real  difference  between  them,  in  respect  Co  the  necessi" 
^  of  making  a  demand,  and  giving  notice* 

We  have  already  remarked,  that  the  holder  must  take  the 
lame  steps,  to  charge  the  drawer,  as  the  indorser ;  and  indeed^ 

(e^  2  Taunt.  Rep.  206.  (h)  2  Cainei,  343. 

(d)  Vid.  the  cases  cit#?d  by  Judge  ft}  2  Caines  cas.  error,  195. 
Van  Nobs,  17  John.  257,  8,  9,  ^  (J)  2  Campb.  Rep.  602. 

6^60,  (i)  t  Caines.  343. 2  CamiO),  Rep« 

(e)  6  Matt.  Rep.  524.  (502. 

r/)  13  Mass.  Rep.  559,  <0  9  M&as.  Kep.  IBS,  14  id.  393. 

(^)eMa^s,  Rep.$H 
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ikt  indorsement  of  a  bid  or  notef  ii  not  only  in  retdityy  but  ye* 
ry  nearly  in  form,  equivalent  to  the  drawing  a  new  bill.  The 
only  (ILfference  in  form,  is,  that  the  iuti^  menticned  in  the  hiU  or 
note,  is  ordered  to  be  paid,  instead  ol  a  nev  or  original  8um,(m) 
And  so  complete  is  this  analogy,  that  ahhongfa  a  bill  or  note  do 
not  contain  the  words,  order^  or  bearer j  or  any  other  words,  con- 
stitutinc;  them  negotiable  ;  yet,  if  a  person  pat  his  name  on  the 
back  of  sucb  a  bill  or  note,  he  is  liable  as  indorser  ;  not  that 
the  bill  or  note  will  pass,  by  sucb  an  act,  so  as  to  enable 
the  indorsee  to  maintain  an  action  in  his  name,  against  the 
acceptor  or  maker;  but  because  it  h  equivalent  to  drawing 
a  new  order  or  bill  ;(n)  and  be  ts  rather  in  the  nature  of  a 
drawer^  than  an  indorsor,  who  must,  we  have  remarked,  how- 
ever, be  charged  by  the  same  demand  and  notice,  as  an  indorser. 
But  there  is  this  distinction  iafact,  between  drawing  an  origin^ 
al  bill  and  making  a  derivative  one,  by  indorsement :  the  draw* 
er  always  knows,  or  is  presumed  to  know,  whether  he  have 
fbnds  in  the  drawee's  hands,  to  enable  htm  to  pay  the  draA  ;  and 
the  law  always  presumes  in  the  fir^t  instance,  that  he  ha«!  sucb 
funds  ;  as,  that  there  is  a  balance  doe,  in  the  course  of  their 
deal,*from  the  drawee  to  the  draiver,  or  that  money,  bills  or 
notes,  have  been  deposited  in  his  hands,  to  answer  his  accep- 
tance, as  well  as  th;it  the  indorser,  or  assignor,  has  given  valtiM 
for  it  ;(o)  and  for  this  reason,  it  is  always  safest  to  make  a  de- 
mand, and  give  notice  to  the  drawer  or  indorser,  just  as  though 
these  were  the  facts.  Rut  stilL  should  the  holder,  either  neg- 
lect altogether,  to  present  the  bill  for  acceptance  ;(/?)  or,  if  ac- 
cepted, should  afterwards  ne^ect  to  make  demand  of  payment, 
(^)  or  to  give  notice  of  non-acceptance, (r)  or  nom  payment(s) 
of  the  bill  to  the  drawer,  and  yet  is  able  to  prove,.that  the  drawee 
had  no  funds,  or,  as  it  is  legally  called,  effects,  of  the  drawer  in 
his  hands,  to  pay  the  bill ;  this  will  excuse  the  holder's  laches : 
for  there  is  no  chance,  that  the  drawer  should  sustain  any  dam- 
age, for  want  of  such  notice'  But  if  the  drawee  have  effects^  to 
never  so  small  an  amount,  at  the  time  the  bill  is  drawn,  even 
though  before  acceptance  they  are  appropriated  or  withdrawn, 
these  steps  must  be  taken  \(t)  and,  if  neglected,  the  law  pre- 
sumes that  the  drawer  may  have  sustained  damages,  and  the 
holder  cannot  recover  against  him.(u)  And  this  want  of  effects, 
forms  no  excuse,  for  not  giving  notice  to  the  indorser  of  a  bill ; 
(r)  thoujrh  if  he  has  not  given  any  consideration  for  the  bill, 
and  knows  at  the  time  the  want  of  such  effects,'  it  will  excuse 


(m)  Vid.  Chitty  on  bills,  Brook-          (r)  id.  166.  &  vid,  also  1  Caiiics, 

field  ed.  1^5.  159, 

(n)  Vid.  id.' 105,  and  cues  cited,  (i)  ii.  233. 

B.  (7.)  (0  id.  169. 

ro)Jd"166.  (tt)  id.  168, 

9)  id.  141.  (v)  id.  167,  k  vid.  also  7  Mass. 

^  id.  199.  Rep.  449.  U  £«st,  216. 
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a  demand  and  notice  to  the  indorser ;  and  so,  if  tlie  indoner  hare 
foods  in  bis  hands  to  discharge  the  hill. (9^) 

These  effects  should  In  general,  either  be  moneys  or  an  tn- 
dehtedness  in  money,  from  the  dra'wee  to  the  drawer.  And  a 
those  in  action,  left  as  a  collateral  security,  for  the  acceptance^ 
or  for  the  purpose  of  raising  money  upon  it,  unless  the  money 
be  actually  received,  will  not  be  deemed  effects  ;(x)  though  it 
would  undoubtedly  be  otherwise  with  goodt,  or  other  ckoset  in 
possession,  in  the  hands  of  the  drawee,  accompanied  with  the 
understanding  between  him  and  the  drawer,  that  the  bill  is 
drawn  on  account  of  such  effects,  or  if  they  are  lefl  with  him 
for  ti'rile,  or  if  the  drawer  has  a  right  to  draw,  in  consequence  of 
engagements,  between  him  and  the  drawee,  or  other  cau8e.(y) 
And  even  a  bonajide  reasonable  expectation  of  assets,  in  the 
handf>  of  the  drawee,  by  the  drawer,  has  been  several  times 
lield  sufficient,  to  entitle  him  to  the  usual  notice. (2*) 

Hardly  any  thing*  except  a  want  of  effects,  will  excuse  this 
"mant  of  demand  and  notice.  Even  the  death,  bankruptcy,  in- 
solvency, or  imprisonment  of  the  acceptor,  though  known  to 
the  drawer,  will^ot  have  this  effect ;  but  the  demand  should  still 
he  made  of  the  executors,  in  case  of  death,  and  of  the  insolvent 
in  the  latter  instances. («)  And  so,  though  the  drawee  inform 
the  drawer,  before  the  bill  is  due,  or  presented,  that  he  wilf  no$ 
accept  it.(6)  Bat  where  a  partnership  drew  a  bill  upon  onn  of 
the'  firm,  who  accepted  it,  notice  of  non-payment  was  hoMea 
«noece88ary.(c) 

• 

And  even  when  there  is  a  want  of  tfftcU^  if  the  drawer  can 
show,  that  in  fact  he  has  sustained  damage,  for  want  of  notice^ 
he  is  still  not  liable.(J) 

Where  the  acceptance  is  a  conditional,  or  partial  one,  or  is 
qualified,  or  limited  in  any  way,  so  as  to  differ  from  the  terms 
«f  the  bill,  notice  must  be  ^iven,  if  the  holder  mean  to  resort  to 
the  drawer  or  indorser,  the  same  as  if  00  acceptance  had  takea 
place  ;  unless,  indeed,  where  there  has  been  a  total  acceptance 
upon  a  condition,  which  has  been  complied  with.(e) 


vr^  id.  167.  T  Mass.  Rep.  449.  (a)  Vid.  ChUt>  on   biilr,  Brook- 

^st\  id.  field  od.  171,  &  vid.  also  1  Sergeaat 


I 

(v)  4  Cranch,  141.  &  Rawle'i  Rep.  334. 

(J)  Vid.  aCampb.   Rep.  503.   15  (h)  id.  171. 

Bast,  216.  16  East,  43.    4  Cranch,  (cj  1  Campb.  Rep.  82. 

141  (<0  Vid.  Chitty  oa  bills,  Br«tlc- 


fielded.  173. 
(f)  id.  174. 
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Hating  BoGced  the  above  distinctioQ,  I  shall  here  dist/iss  aQ 
fiirther  attentioQ  to  presentment  for  acceptance,  and  notice  of 
Bon-acceptance  \  becaase  in  all  other  points,  they,  are  govern- 
ed by  the  eame  rules,  as  demand  and  notice  of  non-paijment^ 
which  I  shall  now  resume  the  consideration  of.  The  rules  re- 
latibg  to  demnnd,  and  notice  of  non-p:iyment  to  the  indor«er, 
most  be  complied  with  in  regard  to  the  drawer,  if  it  is  intended 
to  charge  him,  unless,  indeed,  as  we  shall  see  hereafler,  where 
he  has  refused  acceptance.  This  r/ould  dispense  with  demand 
«nd  notice  of  non-puymcot. 

After  a  neglect  or  refusal  to  pr»y,  nnon  a  demand  of  the  ac- 
ceptor or  maker,  the  next  step,  if  you  mc:;n  to  hold  the  indorser, 
18,  to  give  bim  notice  of  such  demand  and  non-payment.  No  par* 
ticular  form  is  necessary  for  this  nolice.  It  should  import  that 
a  demand  has  been  duly  made,  paymf^nt  refused  or  neglected, 
and  that  the  bolder  looks  to  the  indon«cr  for  payment.  He  may 
inform  the  indorser  of  this  himself,  or  send  word  by  some  other 
perffon  ;  and  as  it  may  be  necessary  to  prove  it,  the  latter 
is  the  safer  course,  unless  there  be  some  witness  present  to  at- 
test his  dwn  notice.  In  order  to  prevent  misconstruction,  how- 
ever, the  better  way  will  be  to  draw  up  a  notice  81.  ./stantially^ 
in  this  form : 

To  Mr.  James  Jackson^ 

Sir, 

I'bave  caused  payment  of  a  certain  note,  given  by  Rich- 
ard-Roe to  you,  for  fifty  dollars,  dated  the  first  day  of  Septem- 
ber, 1819,  payable  to  you  or  ord^r,  ten  days  after  date,  and  in* 
dorsed  by  you  to  me,  to  be  .this  day  duly  demanded  of  the  ma- 
ker, who  did  not  make  payment  thereof. «  1,  the  indorsee,  da 
therefore  look  to  you,  the  indorser,  for  payment  thereof. 

JOHN  STILES. 
Dated  the  Uth  Sept,  1819. 

This  notice  can  easily  be  varied,  to  meet  the  case  of  a  draw- 
er or  indorser  of  a  bill,  or  a  first,  second,  or  third  indorser,  &c. 
or  a  case  of  npn-acceptanre  of  a  bill.'  And  though  the  descrip- 
tion af  the  bill  or  note,  be  not  exact,  as  if  the  ittiM  of  its  falling 
due  be  mistaken,  or  the  name  of  the  maker  or  acceptor,  still  if 
the  error  is  not  calculated  to  r*«islead,  or  if  it  be  enough  to  put 
the  party  00  inquiry,  the  notice  Ls  good  ;  as  if  there  be  no  other 
bin  or  note  payable  to  the  one  mentioned  as  payee  and  the  like, 
^tts  sufficiency,  being  a  question  of  tact  for  the  jury.)(/)  And 
it  need  not  state  ibui  the  acceptor  or  maker  was  absent,  so  that 


(/)  12  Han.  Rtp.  $.  3  J«ka.  c«^. 
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no  piSTBonal  demand  could  be  made  ;  for  any  act  eoQiTalent  io  ar 
demand,  several  instances  of  which  we  shall  hereuter  mention, 
may  be  coiled  a  demand  in  this  notice,  (g^) 

Where  the  acceptor  or  maker,  on  demand  of  payment,  pays 
part  of  the  money  due,  this  need  not  be  mentioned  in  the  no- 
tice of  non-payment  (1  John.  caa«  131.     16  John.  4i.) 

This  notice  should,  in  general,  come  from  the  holder,  or 
some  one  aatborized  by  him,  or  some  one  liable  as  indorser; 
for  a  notice  from  the  drawee  of  a  bill,  who  has  refused  accep- 
tance, is  not  sufficient^r^^  But  a  notice  given  by  the  acceptor 
to  the  drawer,  is  vsM.h)  It  is  not  sufficient  notice  to  leave  n 
note  with  the  indorser,  for  collection  of  the  maker  ;(j)  and  if 
two  or  more  payees,  indorse  their  individual  names*  not  being- 
partners,  all  should  have  notice.(A;) 

Make  a  copy  of  your  notice,  and  send  it  the  day,  or  the  day 
after  the  demand,  at  farihe8ty(l)  by  your  friend  to  the  indors- 
er, if  he  reside  in  the  same  town  with.j'ou,  having  first  com- 
pared the  draft  and  copy,  io  see  that  they  ?gree.  It  is  suffi'^ 
cient  prot^^of  its  being  a  copy,  that  you  read  the  original  your- 
self, and  he  looks  over  you  upon  the  copy,  and  finds  it  to  agree* 
(m)  He  should  then  put  the  initiafa  of  his  name  on  the  draft 
read,  td  remember  it  by  ;  and  proceed  immediately  to  deliver 
the  notice  to  the  indorser.  If  both  parties  live  in  the  same  town, 
the  notice  should  be  personal  if  possible  ;(»)  but  if  they  do  not 
live  in  the  same  town,  it  is  always  sufficient  to  let  your  firiend 
do  up  the  notice  as  a  letter,  and  put  it  in  the  post-office,  so  thaf 
it  will  go  by  the  next  regular  post  after  the  demand,  (o)  And 
the  post  01  the  next  day^  after  the  demand,  will  do,  thougb  a 
post  depart  the  day  of  the  demand,  and  after  it  is  made.( pj — 
And  this  notice  is  sufficient,  even  though  the  letter  miscarryr 
or  the  indorser  be  absent,  and  so  cannot  receive  it,(q) 

V 

This  letter  should  be  directed  to  the  drawer  or  indors  er's 
place  of  residence,  though  he  reside  at  a  place  difierei^t  from 
that,  where  the  bill  or  note  is  made  payable,  provided  his  res- 
idence can  be  ascertained  ;(r)  and  so,  though  he  reside  at  a 
place,  different  from  the  one  at  which  it  is  dated,  if  hisv  resi- 


(g)  8  Mass.  Hop  260.  2CaiDei,  131.  (n)  I  Connecticut  Rep.  N.  S.  S39. 

(A)  14  Mass.  fUp.  116.  %  Campb.  (0)  id. 

Ren.  177.  («)  2  Wheat  Rep.  S77.  2  Barn- 

(0  4  Campb.  Rep.  87.  well  &  Alderson^s  Rep.  496. 

{/  }  11  John.  ISO.  (9)  6  Mass.  Rep.  316.    9  Man. 

(M)  1  Connecticut  Rep.  N.  S.  S67.  Rep.  159. 

(QS  Caines,  343. 1  John.  cat.  328,  (r)  13  John.  45*2,  i  BinDej^t  Rap. 

(m)  8  Dagr*i  Re^  499.  .  S41.  IS  John.  218. 
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<leDCe  be  within  the  state*  Bat  it  he  baa  remored  out  df  the 
ttate,  a  demand  at  the  place,  where  the  bill  or  note  is  dated, 
will  be  8ufficient.(t)  And  if  it  be  directed  to  a  place  differing 
from  his  residence)  but  to  A  po9t«>o0ice  where  he  osually  gets 
his  letters^  snch  a  direction  will  be  proper,  though  there  be  a 
post-office  in  the  town  where  he  resides.  (^) 

This  notice  should  not  be  given  before  a  denland,  even 
though  the  demand  be  on  the  same  day,  and  if  so  given,  it  is  a 
tiulily  ;  but  after  demand ,  it  may  be  gi?en  the  same,  or  the  next 
day,  at  the  choice  of  the  holder. (ti) 

If  the  indoTser  or  drawer  be  dead,  notice  shoult^  be  given  to 
his  executors^  or  administrators^  if  known  to  the  holder ;  but,  if 
neither  the  death,  nor  personal  representatives  be  known  to 
him,  the  usual  notice  is  sufficient  \  and  where,  in  such  case^  the 
ftotice  was  left  at  the  indorser's  late  dwelling  house,  and  anotlH 
er  sent  by  mail  post  to  his  family  in  the  country,  (he  having 
died  at  sea)  this  was  holden  sufficient,  (y) 

A  notice  to  produce  the  letter  on  the  trial,  is  not  necessary, 
and  a  copy  is  good  evidence  without  it  ](w)  or  it  may  be  proved 
by  parol. (x) 

The  sudden  illness  or  death  of  tKe  holder,  or  his  agent,  wilt 
he  an  excuse  for  want  of  a  regular  notice,  to  any  of  the  parties, 
provided  it  be  given,  as  soon  as  possible,  after  the  impediment 
is  removed  ;  and  so  will  the  absconding,  or  absence  of  the 
drawer  or  indorser,  if  he  be  advised  by  notice  on  his  return  ; 
er  if  the  holder  be  ignorant  of  the  drawer  or  iodorser*8  place  of 
residence,  it  is  sufficient,  if  he  use  reasonable  diligence  to  dis- 
cover where  he  may  be  found  ;  and  what  is  reasonable  diligence, 
IS  a  question  of  fact,  for  the  justice  sitting  alone,  or  the  jury  un- 
der his  direction.  And  it  is  enough,  that  the  holder  make  in- 
quiry at  the  residence  of  the  df^wer  of  a  bill,  or  the  maker  of 
a  note,  for  the  residence  of  the  payee,  But  tlie  loi$  of  an  ac- 
cepted bill,  or  a  note,  or  a  mistake,  in  directing  a  letter,  or  the 
bankruptcy  of  a  drawer,  or  indorser^  would  be  do  elcu8e.(^) 

Where  the  holder  is  ignorant  of  the  residence  ot  the  drawef 
or  indorser,  it  is  not  enough,  that  he  barely  inquire  for  him  at 
Ihe  place,  where  the  bill  or  note  is  payable  ;  but  he  should  jn-» 
quire  of  others,  whose  names  appear  upon  the  instrument,  oi' 


•^N^.4pb 


ttmA, 


(f)  14  John.  ir4.  (w)   1  Starkie^i  Bep.  38. 

m  16  John.  218<  fx)  3  Caines,    174.    9  John.  13d; 

(ti)  2  Cainef,  .141.  A  Maf9<  tttp*  ^)  Vid.  Chitt|r   «f||i  kilit,  BrMk** 

m.    3  CampK  Repi  193.  ^Id  •<!.  178,  4» 
(i)  17  John.  95. 

u 
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others  of  the  flame  name,  if  he  can  find  any  in  the  city  directo*- 
ry.(z)  But  calling  at  the  drawer's  or  indorse r^s  door,  during 
business  hours,  and  knocking  loud  eooagh  to  be  heard,  and  re* 
peating  this,  two  successive  days,  with  a  view  to  give  notice, 
the  door  being  each  time  locked,  is  sufficient,  to  excuse  the 
want  of  actual  notice,(a) 

Notice  is  also  excused,  as  to  an  iodorser,  for  whose  accom* 
modation  a  bill  or  note  is  indorsed  ;  for  then,  he  is  the  one  who 
is  ultimately  liable  to  pay  it. (6)  And  where  it  appeared  that 
f he  maker  was  insolvent,  and  had  assigned  to  the  indorser  alT 
his  property,  to  secure  him  against  the  indorsement  in  questioner 
and  other  indorsements  ;(c)  or  where  before  the  note  became 
due,  the  indorser  informed  the  holder,  that  the  maker  had  ab> 
acottded,  and  requested  a  further  time  of  payment  ;(d)  or  where 
a  malignant  fever  prevails  at  the  indorser's  place  of  residence  ; 
(e)  in  these  coses  notice  is  excused.  And  the  demand  and  no- 
tice is,  in  like  manner  excused,  if  the  note  or  bill  be  void  for 
w^ry^  forgery  ^  &c.(/)  and  so  if  a  bill  be  refustd  acceptancey  and 
notice  of  non-acceptance  has  been  given,  it  is  not  necessary  to 
demand  payment  upon  it,  or  give  Notice  of  non-payment  (5  John^ 
376.) 

But  in  all  other  cases,  except  those  coming  within  the  princi- 
ple of  the  above  enumerated  ones,  the  holder  must  make  de- 
mand of  payment,  and  give  notice  of  non-payment ;  otherwise 
the  drawer  or  indorser  will  be  discharged,  and  this,  even  (hougfar 
the  acceptor  or  maker  have  become  insolvent. (  g)  And,  though 
the  rodorsement  were  for  the  accommodation  of  the  maker,  or 
acceptor,(A)  or  for  the  accommodation  of  the  drawer,  whether 
the  drawee  have  effects  or  not,(t)  demand  most  be  made,  and! 
notice  given. 

A  bill  or  note  may  be  indorsed  over  after  it  is  due,  in  whichr 
case  it  must  be  demanded,  aad  notice  given  in  a  reasonable 
time,(7*)  (which  is  a  question  compounded  of  law  and  of  fact.)  {k) 
And  in  prudence,  the  holder  should  set  about  it  immediately,  un- 
less he  have  some  excuse  for  not  doing  it  j  for  we  have  before 
seen,  in  the  case  of  demanding  a  bill  or  note,  and  giving  notice, 
where  it  is  payable  on  demand,  that  a  reasonable  hW,  means, 
in  general,  a  very  short  one. 


(«)  3  Campb.  Rep.  262,  &  vid. .«         (/)  9  Mass.  Rep,  1. 
id.  461. 12  East,  434,  (g)  9  Mnss.  Rep.  205.   10  id.  St 

(a)  1  Mault  &  SeJw.  345.  12  Ul.  89.  11  East,  114. 1  Sergtafit  k, 

W  11  Johu.  laO.  Rawlc's  Rep.  334. 
(e)  1  Sergeant  &  Rawlo's  Rep.  334.         (A)  4  Cranch  141. 
S  Mass.  Rep.  HO.  (i)  7   Mass.  Rep.  449. 

Of)  I  John.  cat.  99,  ?j  )  9  John.l2J. 

(c)  %  John.  cat.  1.  .  (k)  b  John,  173. 
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Bqe  notice  wiU  sooietimes  be  ioferred  frofn  circamstances ; 
ftoch  as  the  indoraer's  having  prtid  part,  without  objecting  the 
want  of  Dottce.(0  So  a?  to  the  drawer,  wher^  be,  and  the  ac- 
ceptor, both  wrote  a  letter,  that  the  money  j»ho«ild  be  paid  be- 
fore Ihc  oext  term.(m)  Or  (he  drawer  or  iodorser  may  waive 
notice,  before  given,  by  stating  to  the  holcler,  that  it  is  unneces- 
Miry^  aod  that  he  mU  inquire^  or  the  like  words. (n) 

It  i«  laid,  iQ  one  case,  that  doing  an  act  equivalent  to  a  notice, 
will  not  entitle  the  plaiotiff  to  alledge  a  notice  in  his  declarrition, 
bat  that  he  can  do  this  only  where  actnal  notice  is  given,  and 
that  if  otherwise,  he  should  state  his  excuse  specially  ;(o)  bat 
of  this  qoere?(p) 

The  holder  sfaoold  give  this  notice,  to  all  such  parties  to  the 
bill,  or  note,  as  he  means  to  look  to  for  payment,  whether 
drawer  or  indorsers.|f<jr)  And  he  may,  in  this  way,  charge,  and 
make  liable  to  himself,  a  dosen,  or  any  greater  or  less  number, 
of  prior  indorsers^  besides  the  drawer  or  maker,  if  ho  many 
names  appear  on  the  bill  or  note.  These  are  all,  individually^ 
liable  to  him,  for  the  amount ;  and  he  may  have  his  suit,  against 
each  of  the  whole  number  so  charged,  in  separate  suits,  at  the 
same  time  ;  and  he  may  pursue  these  suits,  till  he  have  obtain- 
ed satisfaction,  from  some  one.  And  this,  as  we  have  ^een,  be^ 
cause  each  one,  whose  name  appears  upon  the  hill  or  note,  is 
liable  to  him  upon  a  separate  contract,  for  the  whole  atmmnt. 
And  he  is  so  liable  immediulety,  on  default  of  payment  by  the 
acceptor,  or  maker,  and  due  notice  given  of  such  d»  flmlt.  Jbus 
we  see,  that  the  holder  is  not  bound  to  look  to  one,  or  sue  him,  in 
preference  to  another  ;{r)  and  he  may  charffe  each  of  these  par- 
ties in  execution,  on  his  judgment,  by  imprisonins  them  ;  or  he 
may  wait,  and  imprison  them  severally,  and  successively,  until  he 
shall  obtain  actual  satisfaction  of  some  one.(s)  But  this  mu*»t  be 
understood,  only  of  those  who  became  parties  pn'or  to  himself  j 
for,  to  those  who  became  parties,,  svbseqvefitly  to  himself,  or  de- 
rive title  under  him,  by  indonsement,  he  is  himself  fiahle  as  in- 
dorser,(0  Actual  payment,  by  one  of  the  parties,  will  of  course 
discharge  the  others,  from  the  principal  sura  ;(w)  and  indeed, 
will  discharge  the  other  actions  also,  unless  judgment  be  obtain- 
ed in  them.  So  that,  where  the  holder  commences  several 
suits^  against  different  parties,  he  should  be  careful,  not  to  re- 
ceive satisfaction  of  one  suit,  without  payment  of  the  costs  of  the 


(0  t  Taunt.  Rep.  12.  (q)  Vid.  Chiiiy  oa  bills,  Brook- 

f m)  1  Starkic^s   Rep.  217.  field  ed.  185. 

\n)  4    Campb.  Rep.  281.  1  (r)  id.  866  to  63,  id.  69. 

Slartsie'»  «ep.  116.  is)  id.  369,  70. 

SB  Mass.    Rep.  386.  {n  id.  368.  3  Day's  Rep.  ^^2. 

Vid.  2  Caines,  121.  («)  id.  370. 
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jrhole,  ttoless  ja^gment  be  oUaioed  io  all  the  ethers ;  fof ,  Iq 
such  case,  he  would  oot  only  lose  faift  co»t9  of  the  other  suits  ; 
but  be  obliged  to  pay  coats  to  the  defeadant9.(v)  But  after  he 
obtains  judgment  iu  all.  he  may  undoubtedly,  after  receirin^ 
aatisfaction  of  one,  proceed  to  collect  the  costs  of  the  other.—* 
Eacb  is  liable,  only  ibr  the  costs  of  the  suit,  eeaiost  himself^ 
The  maker  is  not  liable  to  the  payee  indorser,  for  the  co^ts  of 
»  suit,  brought  again?!  tbe  Utter,  by  an  indorsee,  without  a  spe* 
cial  promise  of  indemnity.(9  John*  131.) 

But  where  there  are  several  indorsers,  it  is  not  necessary 
Ihat  the  action  should  be  brought  in  favour  of  the  bolder,  or  of 
the  last  indorsee.  I'hey  may  arrange  matters  among  theoi* 
selves,  60  that  any  one  indorsee  may  sue  the  drawer,  acceptor, 
or  maker,  instead  of  a  preceding  indorser,  striking  out  all  the 
names  below  bis  own  ;  nod  a  similar  proceeding,  may  be  had* 
against  a  prior  imlorser.(tt')  But  the  drawer,  or  prior  indor* 
sers,  if  they  wish  to  commence  an  action  on  the  bill  or  note, 
must  6r6t  get  rid  of  the  subsequent  indorsements,  either  by  tbe 
arrangement  above  mentioned,  or  acquiring  a  right  to  strike 
them  out,  by  paying  the  bill  or  note  to  tbe  holders.  Actions  may 
thus,  as  we  have  seeut  follow  successively,  by  the  holder  against 
his  immediate  iivlorser,  till  satisfaction  be  obtained  ;  by  tbe 
latter,  an:ainst  kit  indorser,  and  so  on,  up  to  tlie  payee,  and 
drawer,  'who,  last  of  ail,  may  sue  the  acceptor.  And  wbeo' 
satislaction  is  made  by  a  previous  party,  to  a  subsequent  one^ 
either  upon,  or  without  judgment,  the  instrument  becomes  his 
Offn,  and  be  holds  it  in  bis  original  capacity,  the  same  as  though 
be  had  never  parted  with  it ;  and  he  may  maintain  an  action 
Against  all  parties  to  it,  accordingly.  (Vid.  Chitty  on  bills, 
Brookfield  ed.  ?67,  8)  1  he  bolder  may,  if  he  chooses,  charge, 
b^  notice  of  non-acceptance,  or  non*payment,  his  immediaie  or 
0^y  other  indorser,  or  the  payee,  or  drawer  alone^  and  neglect  to 
g  VI'  notice  to  all  others,  whose  names  appear  on  tbe  bill.  And, 
on  one  indorser  thus  receiving  notice,  be  must  notice  such  par- 
ty or  parties,  as  he  intends  to  charge,  who  may,  in  like  manner, 
notice  those  who  f^taod  behind  him,  on  the  instrument  On 
one  indorser  receivjnc  this  notice,  it  is  enough  if  he  give  no< 
tice  to  the  one  who  indorsed  to  him,  or  other  party  that  he 
tiieans  to  charge,  the  same  day,  or  the  day  after  his  receipt  of 
notice  to  himself,  if  his  indorser  reside  in  the  same  town  ;  or 
send  it  by  the  nextday^s  post,  if  he  reside  at  a  greater  distance, 
or,  according  to  tbe  rules  before  laid  down,  in  case  uf  the  first 
notice. (f)     Audio  this  chain  of  notices,  it  has  been  holden' 

ft)  2  *"  BM,   Rep.  |7I.  {*)  t  Caaipb.  Hep..  W* 

(«)  VicK  giiiity  uo  m\h  Brook* 
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Maugfa,  •n'^the  refiiflal  of  i»ymeDt  of  a  bill  or  note,  that 
Ibe  drawer^  or  iodoner,  receives  notice,  in  as  many  days 
as  there  are  indorsees  subaequent  to  himscUf,  ooless  it  be  showo^ 
that  sooie  iodor^iee  gave  notice,  within  a  shorter  time,  than  a 
day  after  receiving  it ;  for  if  any  one  has  been  beyond  the  day 
allowed,  the  drawer  and  prior  iodorserd,  are  di9chari;e<l  (i/)  i 
presume  that  this  iras^  where  they  all  resided  in  the  saoie  town* 

However,  a  notice  from  the  holder  or  any  other  person,  who 
Bsay  have  a  ri^ht  of  action^  on  the  hill  or  note,  will,  in  general, 
enure  to  the  benefit  of  all  the  antecrdent  parties,  between  the 
party  giving,  and  the  party  receiving  notice,  and  render  a  far- 
ther notice,  from  any  of  those  intermf^dinte  parties,  unnecesfta- 
ry.  It  is  however  ad  Wsable,  for  each  party,  immediately  upon 
receipt  of  oottce,  to  grive  a  fre»h  notice  to  such  of  those  parties, 
89  a  reliable  over  to  him,  and  against  whom  be  must  prove  notice. 
For  he  can  then  have  the  evidence  of  such  notice,  morft  with- 
in his  own  control.r^r)  But  shoold  he  omit  this,  there  is  no 
doubt,  that  notice  trom  )any  other  party  to  the  bill,  will  answer 
Jiis  purpose,  on  bis  getting  hoM  of  the  evidence  to  prove  it.  (a) 

The  drawer  may  sne  the  acceptor,  on  the  hill,  for  not  paying  it, 
bnt  ho  action  lies,  on  tfu  biil^  against  th?  drav»ee^  for  not  accept* 
ing,  though  it  would  He  on  an  engagement  to  accept. (6)  In  case 
a  bill  or  note  be  accepted,  or  made,  for  the  accommodation  of 
another,  the  acceptor  or  maker,  if  he  is  obliged  to  pay,  may 
sue  such  person,  for  money  paid  for  tos  use,  on  the  impliei 
i^bligatioo  of  iQdemnity.(c) 

How  Airv  or  the  pakties  may  be  discharged. 

4.  The  holder  may  receive  part  pay,  from  any  of  the  parties, 
without  discharging  the  others,  and  may  hold  them  for  the  bal- 
ance ;  bat  it  is  otherwijte,  if  he  ^Tfe  time  to  an  acceptor  or  ma- 
ker. And,  though  the  holder  of  a  joiyU  and  several  note,  sue 
one  of  the  makers,  and  levy  part  of  the  debt  by  execution* 
this  does  not  dt9char«re  the  other,  but  he  will  be  holden  for 
the  balance.  An<l,  though  the  giving  time  to  an  acceptor,  ma- 
ker or  indorser,  will  dischar^''  all  subsequent  ludorsets,  unless 
by  their  consent  ;  yet,  the  di^^charare  of  a  subsequent  indorser, 
will  not  discharge  tk  prior  indoraer  ;(c/)  and  the  holder  may 


s 


id.  210.  n.  {b^  Vid.  Chitty  on    bill»,   Brock' 

s)  V'ul  Chitty  on^biUt,  Brook-     fielded.  267. 

«eld  ed.  184,  5.  (r)  id.  2(i^. 

(a)   2  Campb.  Rep.    373,       1     '    00  Vid.  Chitly  on  billi,   Brook- 

^CVkle^s  Rep*  d4.  fitld  ed.  &1, 
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■lie  such  prior  indoraer,  even  ailer  he.  has  let  a  snAuifuent  onm 
out  of  goal,  on  a  letter  of  liceoce,  without  his  payiug  th«  debt ; 
Dor  will  the  giving  time  to  a  payee  iodoner  discharge  the  draw* 
er  ;(«)  and  where  the  holder  of  an  accomiDodatioo  note,  re<* 
ceived  a  composition  from,  and  covenanted  not  to  sue  the  pay* 
ee.  for  whose  accommodation  it  was  made,  it  was  held  that  he 
might,  notwithstanding,  sue  the  maker  ;(/)  hat  if  an  indorisee» 
having  notice  that  the  bill  was  accepted,  or  the  note  made, 
without  consideration,  receive  part  pay  from  the  party,  for 
whose  benefit  the  bill  was  accepted,-  or  note  drawn,  awl  give 
him  time  to  pay  the  residue,  the  acceptor  or  maker  would  he 
discharged  ;  as  if  he  receive  part  payment,  from  the  drawer^ 
for  whose  accommodation  such  bill  was  accepted  and  give 
him  time.(^)  But  it  would  be  otherwise,  if  the  indorsee  had  do 
notice,  tliat  it  was  an  accommodatioQ  bill,  or  without  consider* 
Ation.(A} 

Where  the  acceptor  or  maker  has  become  insolvent,  the 
debt  may  be  proved,  and  a  dividend  received,  without  dischar- 
ging the  other  parties  ;  (1  John.  caa.  107)  but  if  the  holder  of  a 
bill  compound  with  the  acceptor,  maker,  or  other  party,  with- 
out the  aFsent  of  the  drawer,  or  oiher  subsequent  parties,  he 
releases  tbem  from  their  liabihties  ;  though  it  would  be  other- 
wise with  the  drawer,  if  be  had,  no  effects  in  the  hands  of  the 
acceptor.  The  reason,  why  a  composition  has  this  effect,  is, 
that  it  forever  deprives  the  parties,  between  the  holder  and  the 
acceptor,  or  maker  of  any  remedy,  over  i^ainst  the  latter. (t) 

It  is  «aid,  that  where  a  bill  is  accepted  for  part,  and  notice  of  * 
«uch  partial  acceptance  given,  the  holder  should,  on  the  bill  be* 
coming  due,  if  he  receive  such  part,  still  give  notice   of  the 
non-payment  of  the  residue.(y  } 

But  the  drawer  of  a  bill,  and  the  indorsers  of  a  bill  or  note, 
being  considered  sureties,  and  the  drawee,  acceptor  or  maker, 
primarily  liable,  the  giving  time  to  such  drawee,  acceptor  or 
maker,  will,  in  general,  discharge  such  drawer  or  indorsers, 
from  all  liability.  And  so,  if  a  bond«  or  any  security,  payable 
at  a  future  day,  be  taken  of  such  drawee,  acceptor  or  indor- 
ser  ;  or,  where  the  holder  has  obtiined  a  juJgment,  and  exe- 
cution, received  part,  and  taken  security  for  the  residue,  ex- 


(e)  4  Maulb  &  Selur.  Rep.  226.  (i)  Vid.  ChUty  on  kHU,  Ufok- 

'/)  5  Esp.  Bop.  178.  field  ed.  228^ 

g)  2  Campb.  Rep.  185.  (J  )  a,  22U,  9. 

Oi)  4  Taunu  Rod.  730.  17  Jdha. 
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$ep(  only  a  nominal  sum,  of  such  original  partjr ;  or  let  him 
wt  of  custody  00  an  execotion  ;  or  taken  part  pay,  and  agreed 
to  take  an  acceptance  from  bim,  for  the  residuer  payable  at  a 
fbtore  day,  retaining  the  first  bill  or  note,  as  a  collateral  secu- 
rity, even  if  such  part  pay  be  taken,  and  agreement  made  ivith 
ad  acceptor,  who  has  no  effects  in  his  ban  J:}  ;  or  if  the  holder 
has  taken  a  confession  of  judgment,  payable  by  instalments,  at 
a  distant  time,  it  will  discharge  the  subsequent  parties. (A:)  But 
the  mere  agreeing  to  stay  execution  (on  receiving  a  confession) 
to  a  time  when  a  judgment  and  execution  might  have  been  ob- 
tained according  to  the  course  of  the  court  ;(l)  or  taking  a 
cognovit,  without  giving  time,  would  not  have  this  effect. (m) 

Bat  the  assent  of  the  parties  interested,  ora  clear  subsequent 
recognition  of  the  act  by  them,  would  clearly  warrant  any  of 
the  above  steps';  and  they  would  be  liable  to'a  suit  immediately, 
the  saoie  as  if  oo  measures  bad  been  taken.  And  besides,  if 
the  drawee  or  acceptor,  have  no  etTet^ts  in  his  hands,  where v- 
.er^  for  that  reason,  a  bolder  would  be  excu5;ed  from  givinu;  no- 
tice of  non-acceptance,  or  non-payment,  he  may  also  take  any 
of  the  above  mo4- ures,  without  shaking  his  security  against  the 
subsequent  parties  ;(n)  and  so,  where  a  bill  lo  accepted,  or 
note  giren,  for  the  accommodation  of  a  drawer  or  indorser,  the 
holder  may  give  time,  take  security,  &c.  without  impairing  his 
right,  against  such  drawer,  or  iodorser,  for  the  latter  are  not 
aoretiea,  but  principals  (o) 

In  the  abore  instances,  where  tampering  with  the  drawee, 
acceptor  or  maker,  has  been  held  to  discharge  the  subsequent 
parties,  a  similar  act  or  indulgence,  to  a  dr^nver,  or  prior  in- 
dorser,  would  equally  discharge  all  subsequent  parties,  if  done 
tr  granted  without  their  consent.  (/>) 

There  is,  however,  no  obligation  of  acthe  diligence'^  on  the" 
part  of  the  holder,  to  sue  the  acceptor,  mnker  or  indorsers, 
and  he  may  forbear  this  as  long  as  he  chooses  ][q)  he  may  even 
receive  proposals  for  security  ;  and  an  agrcefnent,  not  to  sue» 
made,  isnthout  consideration,  and  without  taking  any  new  secu;^ 
rity,  would  not  work  a  discharge,  becau.'^e  such  agreement 
would  be  void  ;(r)  but  receiving  a  premium  for  such  delay, 
will  discharge  the    indorser.($)       But  it  will  not  discharge 


dhi^ 


(t)  Vid.   Chilly  on  bills,  Brook-         (p)  8  East,  5T6.  7   Mara.   Rep. 

ieia  erf.  224,  5.  494, 

(0  ^8  John.  28.  (q)  Vid.  Chilly   on  bills,  Brook- 

f«)  4  Bo«.  &  Pull.  474!:  Held  ed.  224.  17  John.  176. 

(n)    Vid.Chitty  on  bills,  Brook-         (r)  Chilly  en  bills,  BrookfioldeA^ 

««Wed.  225,6.  226. 

(o)  3  Campb.  Rep.  381. 3«2.  («)  16  John.  70. 
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the  drawer  or  iDdorsera«  though  they,  or  either  of  theoif 
•boold  request  the  bolder  to  sue  the  acceptor  or  maker,  and 
he  should  refuse,*  or  neglect,  to  do  this,  till  the  latter  h%- 
came  insolent  ;(t)  and  even  refusini^,  od  request  of  the  in* 
dorser,  &c.  to  take  the  otaker,  kc.  in  execution,  aAer  having 
obtained  a  regular  judgment  against  him»  will  oo^  prejudice  the 
holder.  (ii) 

* 

^But  though  the  holder  give  the  iijcceptor,or  maker^  adis« 
charge  from  the  bill  or  note,  this  will,  not  release  a  drawer  or 
indorser,  who  retains  in  his  hands,  the  funds  of  such  acceptor 
or  maker,  for  the  express  purpose  of  paying  the  bill  or  note  ;(?) 
and  where  the  drawer  or  indorser,  with  full  knowledge  of  Ibe 
time  being  giren,  yet  promises  the  holder  to  pay  him  the  biH, 
such  promise  ^ill  bind.(t27}  And  where  the  holder  released 
one  of  several  joint  makers,  excepting,  from  suck  liabilily,  at 
he  may  be  under  to  the  indorsers^  this  was  holden  not  to  dis- 
charge an  indorser.     (2  Caines'  Rep*  121.) 

And  the  consequences  of  omitting  to  present  for  acceptancei 
or  payment,  or  give  notice  of  the  default  of  acceptance,  or 
payment,  may  be  done  away,  by  some  act  of  the  person  enti- 
tled to  object  the  want  of  it  ;  or  in  case  of  a  conditional  ac- 
ceptance, by  the  completion  of  the  condition^  l>efore.the  bill 
becomes  payable.  Thus,  a  payment  of  part,  or  a  promise  to 
pay  the  whole  ;(a;)  Or  to  see  it  paid  ;  or  an  ackoowledgmentf 
that  it  must  be  paid,  made  by  the  party,  who  objects  the  want 
of  notice,  with  a  knowledge  of  the  holder's  neglect,  will 
amount  to  a  waiver  of  the  laches^  and  entitle  the  holder  to  a 
recovery,  even  tbongh  made  under  a  mistake  of  the  law  )  but 
such  act  or  promise,  in  order  to  bind,  must  be  explicit,  uncon* 
ditional,  and  unqualified,  and  made  out  clearly  in  evidence  :(y) 
not  a  mere  proposition  to  pay  by  instalments,  or  to  give  a  bill, 
unless  such  offers  are  accepted ;  or,  alluding  to  a  number  of 
hills,  including  the  one  in  question,  saying,  ''  I  will  see  them 
paid. "(2)  And  if  such  person  pay  the  money  to  the  holder, 
having  a  knowledge  of,  (or  the  means  in  his  power  of  knowing) 
the  circumstances,  he  cannot  recover  back  the  money,  unlea* 
tberebe  a  deceit  or  fraud,  practised  upon  him.  (a) 

A  promise  to  pay,  or  other  act  amounting  io  a  waiver,  rausf 
BOt  only  be  With  a  knowledge  of  the  circumstances,  calculated 


^m 


0  16  John.  IS%.  17  John. 176. 

u)  S  Wbeaton^s  Rep.  520, 6. 

r)  6  Matt.  Rep.  85.  (a)  Vid.  Clittty  oa  billt,  Btook- 

w)  13  Eatt,  38.  ^fd  ad.  189,  m  193. 

«)  5  JokMt.  248.  id.  975.  8  Jo|»« 
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to  discharge  the  defendant,  but  it  lies  with  the  plaintiff  to  show 
sach  knowledge  at  the  trial  ;(6)  and  it  will  not  be  presumed, 
from  the  fact  of  promising  to  pay,  or  other  act,  insisted  on  as  a 
Waiver  ;(c)  though  it  maybe  inferred  frool  circumstances.((i) 

*  I  lend  you  my  note,  payable  to  you  or  order,  which  you  sell 
and  indorse  to  A,  for  a  valuable  consideration.  You,  after- 
wards becoming  insolvent,  your  creditors,  among  whom  are  A, 
and  myself,  by  a  writing  signed,  but  not  sealed  (upon  a  nominal 
Consideration,)  discharge  rmi]  release  yow  ^vom'dW  debts,  demands^ 
Ate.  due  to  us  respectively.  A,  not  knowing  for  vohose  accommoda- 
tion i  ga:oe  the  note.  I  afterwards  pay  the  note  to  A,  and  bring 
my  action  against  you,  for  money  paid,  laid  out,  &c.  it  was 
held  in  such  a  case,  that  j9*<  discharge,  under  the  circumstan- 
ces, did  BOt  exanerate  me,  arid  that  my  discharge  to  you,  being 
without  any  substantial  consideration,  and  not  under  seal,  wafl 
inoperative^  either  as  a  release,  or  an  accord  and  satisfaction,  and 
that  therefore  1  was  obliged  to  pay  the  money  to  A,  and  might 
recover  it  of  you.(c) 

How  FAR  THE  RECEiriNG  ▲  BILL  OR  NOTE  FOR  A  DEftT,  IS 
A    PAYMENT. 

5.  As  to  the  question,  how  far  the  receiving  a  bill,  o^f  note, 
is  payment  of  a  precedent  debt  ;  this  tarns  principally,  upon 
the  inquiry,  whether  it  be  received,  at  the  time  the  debt  is 
created,  or  in  payment  of  a  precedent  debt. 

Where  John  says  to  James,  **  if  you  will  let  me  have  such 
an  article,  or  perform  such  an  act,  I  will  let  you  have^a  nofe against 
Richard  Roe,  payable  to  me  or  be.irer,  or  to  A  or  order,  »$•  imlors- 
ed  in  blank,"  and  James  agrees  to  take  the  no^c,  find  d^hvr^  'he 
article  or  do  the  act,,  and  this  agreement  is  executed  ;  this  is  a 
mere  exchange  of  the  article  or  service,  for  the  note,  the  same  as 
if  two  men  should  exchange  horses,  and  such  note  is  undoubt- 
edly a  payment.  And  so,  it  John  had  given  his  own  note, 
or  arty  other  bill  or  note  under  similar  circumstances,  if  not 
drawn  or  indorsed  by  him,  and  he  had  made  no  promise  to  in- 
dorse such  bill  or  note,  it  vVould  undoubtedly  be  a  paym»»nt ; 
and  in  Whilbeck  v.  Fan  Kess,(^f)  where  the  above  points  are 
decided,  the  authorities  on  this  subject,  arc  so  filly  collected 
and  considered,  that  I  shall  conttsnt  myself  with  referring  to  that 
case,  without  quoting  any  additional  ones.  The  consequence  of 
such  a  bill  or  note  being  payment  is,  that  the  one,  who  receives 
it,  must  be  content  with  the  remedy,  upon  his  paper  alone,  and 


John.  152.  (c)  17  John.  169. 

If)  li  Jolui.  40e.  vid.  16  :d.  24l. 
MaM.  Rep.  52. 
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<hioDot  fiae  for  the  article  sold,  or  tervice  performed,  as  «  can" 
sideration  for  it,  thoxigti  the  party  or  parties  to  it  be»  or  after* 
wards  become  utterly  insolvent.  And  where  the  defendant't 
own  note,  drafl  or  indorsement,  is  received  under  the  like  cir- 
cumstances, the  remedy  is  against  him,  upon  the  biU  or  fwt<  and 
not  for  the  article  or  servicet,  for  which  it  was  receive d. ( 1)—- 
Bat,  if  there  he  a  fraudulent  representation,  or  concealment 
as  to  the  money  being  due,  or  the  circumstances  of  the  party^ 
or  parties,  to  the  bill  or  note  ;  such  payment  may  be  treated  as 
a  nullity y  and  an  action  brought  for  the  consideration  paid  for 
it,  or  an  action  on  the  case  for  the  fraud,  even  though  tba  bill 
or  note  was  taken  in  consequence  of  such  fraud,  to  be  collect* 
ed  at  the  plaintifiPs  own  risque. {g)  And  such  action  may  be 
brought  immediately,  though  such  bill  or  note  be  payable  at  a 
future  day  ;  and  so,  if  the  bill  or  note  be  usurious,  (1 1  Mass« 
Rep.  359.)  or  the  drawee  bare  no  effects  in  his  hands,  (6  T.  K. 
52.  Esp.  Rep.  3.) (A)  And  so,  where  the  biH  or  note  is  re- 
ceived conditionally,  or  at  the  risk  of  the  defendant,  or  as  col- 
lateral sectirity,  it  being  understood  that  the  defendant  shall 
still  continue  liable  ;  if  it  be  not  paid,  an  action  lies  upon  the 
original  consideration. (t)  But  even  in  such  cases,  if  the  plain- 
tiff transfer  the  bill  or  note,  it  shall  operate  as  a  payment.(j  ) 
Though,  even  if  it  has  been  indorsed  over,  by  the  creditor. 
jet,  if  he  receive  it  back,  and  can  produce  and  cancel  it  on  the 
trial,  or  sliew  it  to  be  lost,  his  cause  of  action  revives,  or  con- 
tinues unimpaired.(15  John.  247.) 

On  the  other  hand  ;  if  John  already  owes  James  a  debt,  and 
he  agrees  to  receive  a  bill  or  note  for  it,  against  other  persons ; 
this  is  not  a  payment,  unless  it  is-expressly  agreed  to  be  receiv- 
ed as  such  by  James ^  the  creditor,  and  that  he  should  run  the 
risk  of  iU  collection. (A:)  And  it  is  not  payment,  even  though 
a  recei])t  be  given  for  it  a^  cash  ;  and  if  a  receipt  be  given  for 
cash  generally,  as  payment  in  full,  of  the  debt,  it  may  still  be 
shown,  that  a  part  of  the  sum  mentioned  therein,  was  a  note 
or  bill,  and,  if  it  be  not  paid,  such  transaction  will  not  discharge 
the  debt.  (/)    But  on  receiving  such  bill  or  note  in   payment, 


(1)  In  Breed  v.  Cook  and  another,  15  John.  241,  on  certiorari,  tbe  rule 
IS  thus  stnted,  by  the  Supreme  Court :  '*  If  the  vendor  of  goods  receive 
from  the  purchaser,  the  note  of  a  third  person,  at  the  time  of  sale,  (such 
note  not  being  forged,  and  there  being  no  fraud  or  misrepresentation  on  the 
part  of  the  purchaser,  as  to  the  solvency  of  the  maker,)  it  is  deemed  te 
have  been  accepted  by  the  vendor,  inpayment  and  satisfaction,  unless  the 
contrary  be  expressly  proved.*' 


C?)  6  John.  110,  &  vid.  Chitty 
•n  bills,  Brookfield  ed.  96»  15  Jehn. 
475. 

fA)  id.  ibid. 
[t)  9  John.  310. 
^   )  3  Cranch,  SIS. 


(Q  5  John.  68.  7  John.  S11.  t 
John.  cas.  438.  3  id.  Tl.  9  John.  310, 
Vid.  also  Chitty  on  bills,  Brookfietf 
ed.  127.  4  Mass.  Rep.  93. 1  Con- 
nerticot   Rep.  N.  S.  409. 

<0  5  John.  68.  6  John.  388.- 
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Ihe  creditor  cannot  sue  on  the  original  consideration,  till  it  fall 
due,  nniefis  there  be  a  fraud  practiced  upon  him,  by  the  debt- 
or.(ir»)  And,  if  he  sue  on  the  original  consideration,  even  af-* 
ler  the  bill  or  note  falls  doe,  he  must  either  show  it  to  be  lost, 
or  produce  and  cancel  it  at  the  trial. (n)  But  if  the  bill  or  note 
be  lost  through  the  creditor's  neglect,  or  he  sells  it  to  an* 
other  ;(o)  or  agrees  to  receive  it  in  payment,  and  run  all 
risks,  (p)  the  debt  is  discharged.  The  law  will  presume  that 
a  negotiable  note,  is  agreed  by  the  parties,  to  be  received  as 
payment  of  a  simple  contract  debt,  if  it  be  taken  for  such  debt^ 
though  this  presumption  may  be  encountered  ny  proof  to  the 
contrary. (9)  And  it  has  been  determined  in  Massachusetts, 
that  a  forged  note  received  in  payment  of  a  debt,  when  both  par- 
ties are  ignorant  of  the  forgery,  is  a  valid  payment  ;(r)  but  it 
this  state,  if  foi^d  notes  or  bank  bills,  be  received  as  pay* 
ment,  though  both  parties  be  innocent,  such  payment  is  a  nulii- 

I  give  tnj  own  note,  in  exchai:ige  for  that  of  myself  and 
partner,  this  pays  the  partnership  note  ;{t)  though  not,  if  it  be 
received  conditionally,  '*  when  paid  to  be  credited,"  tLC,(u) 
Thoogh  a  note  for  any  debt,  received  thus,  upon  the  usual 
condition,  '^  when  paid  to  be'in  full  of  accounts,  &c.  ;"  if  the 
creditor  negotiate  it,  will  be  an  absolote  payment.(v) 

Where  I  owe  a  debt*  as  surety,  and  1  give  my  promissory 
■egotiable  note,  for  the  debt,  this  is  equivalent  to  the  payment 
of  the  money,  and  I  may  have  my  action,  as  for  money  paid, 
laid  out,  and  expended  ;  though  not  so,  if  I  give  a  hood  ;(w) 
and  so,  if  a  surety  be  imprisoned  on  an  exeeution  for  the  debt 
•f  bis  principal,  this  action  lies.(x) 

If  a  party  to  a  bill  or  note,  pay  the  money,  without  being 
duly  charged,  with  demand  and  notice  of  non- payment,  he  pays 
it  in  his  own  wrong,  and  cannot  recover  over  against  any  par- 
ly, who  stands  behind  him,  upon  the  paper,  (j^) 


(m)  id.    &   Tid.   Chitty  on  bills^  (f)  2  John.  455. 

Brookfield  ed.  96.  h)  12  John.  4U9. 

(n)  1  John.  34.  10  id.  104.   •  (u)  17  John.  340. 

(o)  Vld.  Chitty  on   bills,  Brook-  (v)  3  Cranch,  318. 

field  ed.  138,  9,  &  3  Crauch,  318.  (ui)   8  John.    202.  2   Esp.   lUp. 

(p)  6  Cranch,  253,  &  vid.  Chitty  570.  5  MasG.  Rep.  299. 

•B  bills,  Brookfield  ed.  127.  (x)  1  Peters'  Rep.  262.  But  Que- 

(q)   6  Mast.    Rep.  302,  per  Par-  ?  &  v\d,  8  John.  202,  S  &  6, 

■on't    C.  J.  ic  vid.  11   id.    359.   1  re(»)  2  John.  cas.  75. 
John.  34.    10  id.  104. 

(r)  6  Maia.  Rsp.  321.  7  id.  390. 
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An  order,  oot  negotiable  for  the  payment  of  money,  but 
which  has  not  been  paid,  nor  accepted,  by  the  drawee^  is  not  a 
payment  or  extinguishment  of  a  precedent  debt. (2) 

But  suppose  the  debtor  draws  or  indorses  his  bill  of  ex- 
change, or  indorses  his  promissory  note  against  a  third  person, 
to  the  creditor,  either  in  payment  of  his  debt,  or  as  security 
pr  as  conditional  payment,  in  either  of  these  cases,  if  the 
draft,  or  indorsement,  be  given  in  good  faith,  and  the  drawee 
have  eifects  in  his  hands,  it  is  agreed,  that  the  bill  or  note  may 
become  an  absolute  payment  by  the  neglect^  or,  as  it  is.  gener- 
ally called,  the  laches  of  the  creditor  ;  and  so,  if  it  be  given 
as  collateral*  security,  or  conditional  payment,  at  the  time  of 
sale. (a)  But  what  shaH  be  esteemed  such  laches,  as  will  make 
the  note  or  bill,  in  these  cases,  a  payment  ?  This  question  is 
said  to  turn  upon  the  principle,  **  that  by  keeping  possession 
^*  of  the  bill  or  note,  afler  it  becomes  due,  without  getth)g  the 
**  money  from  tha drawee,  acceptor  or  maker,  or  other  person 
^<  originally  liable  ;  it  is  giving  an  implied  credit  to  such  person, 
«*  and,  by  not  giving  notice,  (in  case  of  his  failure^)  preventing 
**  the  indorser,  or  person  who  paid  away  the  bill  or  note,  from 
*'  getting  the  money,  or  otherwise  securing  himself."  The 
law  is  said  therefore,  i<K  impose  the  duty  of  due  diligence,  up- 
on the  creditor,  in  proceeding  upon  the  bill  or  note,  and,  in  de- 
fault of  paymeot,  giving  notice  to  the  person  of  whom  he  re^ 
ceived  it.  (6) 

Under  the  above  rule  it  has  been  decided,  that,  where  the 
creditor  demanded  the  money  of  the  maker  on  a  note  indors- 
ed to  him.  in  pavpient  by  his  debtor,  but  ^^  indulged  the  mak^ 
cr  with  further  day  of  payment,  several  times  ;"(c)  where  he 
ne (fleeted  to  demand  the  money,  for  about  four  months,  on  a 
bill  or  order,  not  negotiable,  drawn  by  his  debtor  (to  pay  the 
debt,  in  favour  of  the  creditor  \{d)  and,  in.  alike  case,  M'here 
the  creditor  omitted  to  demand  the  money,  from  December  till 
Jifarch  .(e)  where  he  kept  a  'banker's  bill,  which  he  received 
for  a  debt,  from  April  to  August ;(/)  Where,  on  the  maker's 
refusing  to  pay,  the  creditor  took  a  new  note  of  the  same  tenor 
and  date,  the  first  bein^  cancelled  by  the  maker  ;{g)  in  these, 
pnd  I  believe  some  other  like  cases,  the  acceptor  or  maker 
having  failed,  it  has  been  holden,  that  the  iaclies  of  the  credit- 
or, made  the  bill  or  note  his  own,  and  he  must  sustain  the  loss  ; 


S15  John.  224.  -  (rf)  2  Willson,  S53, 
Vid.  Cb'itty  on  bills,  Brook-         fe)  3  John.  230. 
field  cd.  97.  (/)  Esp.   Dig.  vol,  1,  part  1.  N. 

(6)  Esp,    dig,  pt  I.  N,  Yoik  «d.  Yorked.'138w 
?.33.  (g)i  Stra.  550. 

(f)  I  Burr.  35i}. 
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and  the  failing  of  the  principal  debtor,  seems  to  be  made  a 
maio  ingredient,  in  all  these  cases  ;  and  the  plaintiff  was  in 
several  of  them,  not  allowed  to  recover,  on  his  original  claim, 
because  his  laclus  had  made  the  note  payment. 

On  the  other  band,  what  is  reasonable  diligence,  in  order  to 
charge  the  debtor,  as  a  party  to  the  bill  or  note,  we  have  seen 
is  a  question  of  law  and  fact,  and  is  defined  with  tolerablB 
clearness,  in  all  cases  ;  and  in  most  cases  it  is  now  perfectly  un- 
derstood. In  Tinf^all  and  others  v,  Brown,(/i)  which  was  ve- 
ry fully  considered,  both  in  the  King*8  Bench,  and  Exchequer 
Chamber,  a  rule  was  laid  down,  which  has  been,  in  the  main, 
ever  since  adhered  to,  by  all  courts  who  ground  their  ^decisions 
upon  the  English  common  law.  There,  the  plaintiffs,  who  were 
indorsees  of  a  promissory  note,  indorsed  to  them  by  the  defen- 
dant, though  they  demanded  the  note,  on  the  day  it  fell  due, 
!the  5th  October;  1784,)  suffered  the  next  day  to  elapse,  be* 
ore  they  gave  notice  of  non-payment  to  the  defendant,  all  par- 
ties living  in  the  same  place.  The  defen^^ant  refused  to  take 
back  the  note,  and  pay  it,  on  the  ground  that  the  plaintiffs  had 
made  it  their  own,  by  their  laches,  in  not  giving  notice,  at  leasts 
the  day  before.  Notice  was  given,  on  the  7th  of  October,  and 
the  note  tendered  to  the  defendant.  Two  juries,  successively, 
found  for  the  plaintiffs,  but  a  new  trial  was  granted,  and  on  the 
third,  s^verdict  and  judgment  rendered  for  the  defendant,  which 
was  confirmed,  on  error,  in  the  Exchequer  Chamber.  The  ac« 
tion  was  brought,  nt^ainst  the  defendant,  upon  the  note,  as  in-f 
dorser.  We  have  seen,  with  how  much  strictness,  the  doctrine 
of  that  case,  has  been  since  adhered  to,  and  can  form  a  very 
clear  idea  from  this,  and  other  cases  which  we  hnve  cited,  what 
laches  means,  in  its  application  to  demand  and  notice,  where  the 
parties  upon  the  bill,  or  note,  are  before  the  court  as  such.  But 
has  it  the  same  meaning,  in  its  application  to  a  creditor,  who  has 
been  guilty  of^  the  same  laches  in  fact,  with  regard  to  a  bill  or 
notej  received  of  a  debtor,  and  drawn  or  indorsed  by  him,  to  pay 
a  pre-existing  debt  ?  or,  which  is  the  same  thing,  where  laches 
are  concerned,  to  secur'i  such  debt  ?  There  is,  I  believe,  no 
case  in  our  own  courts  directly  deciding  this  question;  but  it 
18  evidently  taken  for  granted,  by-  an  author^  who  is  at  the 
present  day,  oftener  consulted,  on  the  doctrine  of  bills  and 
notes,  than  any  other,  that  laches^  nhich  will  make  the  ori^ 
ginal  delivery  of  the  bill  or  note,  equivalent  to  payment,  is  the 
fiame,  xithich  'will  discharge  the  drawer  oriiidorser,  if  the  suit  he 
broiiqht  upon  the  instrtwient  itself;  and  that  where  the  drawer^ 
or  indurser,  cannot  be  sued  upon  the  bill  or  note,  as  such^  nei- 
ther can  he  be  suedy  on  the  f^ebt,  lor  the  purpose  of  paying,  or 


■■■i 


Qi)  1  T.  R«p.  167.  %  id.  186. 
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Mcurmg  whicK  be  dreWy  or  iodoreed  it.(t)  Aod  such  appean 
i  to  be  the  doctrine,  as  at  present  held,  in  the  English  courts.  la 
Bridges  v.  Berry  ,(y)  the  deJendcaU  was  acceptor  of  a  bill  qf  ex^ 
ghangey  payable  to  the  plainHff'y  for  one  hundred  and  nineteen 
pounds.  On  its  becoBQing  due,  and  being  demaoded,  he  preyail*- 
ed  with  the  plainti^^  to  ta^e  another  bill,  drawn  by  him,  on  one 
hory^  payable  at  two  moniks,  to  the  de/endant^s  crwn  order^  and^ 
by  him^  indorsed  to  the  plaintiff.  The  balance,  he  paid  in  cash. 
This  second  bill  was  giren  as  security  merely,  both  bills  remain^ 
ing  in  the  hands  of  the  plamtiff.  When  the  second  bill  became 
dbe,  it  was  not  paid,  by  the  accepior,  but  no  notice  of  non-pay^ 
ment  was  given  to  tht  defendant.  The  action  was  brought,  up; 
on  both  bilhy  but  it  was  admitted,  on  the  trial,  that  no  recovery 
€ould  be  had  upon  the  HCond,  against  the  defendoaU  as  indorser, 
for  want  of  notice ;  but  it  was  insisted,  that  he  was,  notwithstand- 
ing, liable  as  debtor,  upon  the  firU  bill,  on  the  ground,  that  giv* 
ing  the  second  was  no  payment  ef  the  precedent  debt.  But  the 
court  held,  that  the  defendant  was  discharged  from  both  ;  and^ 
that  the  plaintiff,  by  his  laches,  had  made  the  second  bill  a  pay- 
ment of  the  fir!*t.  And,  fier  cmrtom.  '*  The  defendaM  deliver. 
«( ed  a  bill  to  the  plaint^,  as  security,  upon  which,  he,  (the  de- 
'*  fendant,)  -had  a  right  to  sue  other  persons.  The  plaintiff,  hj 
*'  not  giving  him  notice  of  its  non'paymerU,  had  put  it  out  of  his 
** power,  to  recover  what  was  due  thereupon :  and,  having  so  doneg 
'*  he  shall  not  be  permitted  to  resort  to  the^r^l  biUJ*"* 

The  same  doctrine  seems  to  have  been  taken  for  granted,  in 
Williams  v.  Smith, (A;)  which  was  the  case  of  a  paymtnt  of  a  pre" 
eedent  debt,  by  promissory  notu,  without  indorsement,  and  the 
usual  strictness,  in  demanding  payment,  and  giving  notice,  was 
0bnceded  to  be  necessary,  in  that  case.  The  same  ideas  of  strict- 
ness seem  to  have  been  entertained,  both  by  the  court  and 
counsel,  in  Wright  v.  Shawcross/i)  which  was  the  case  of  a  biU 
ef  exf^ange,  delivered  by  the  deleodant  in  payment  of  a  debt, 
contracted  at  the  time*  without  being  indorsed  by  the  defendant 

The  two  first  of  these  eases,  were  considered  upon  principle^ 
having,  evidently,  nothing  to  do  with  the  statute  of  3  and  4  Ann. 
c.  9.  s.  7.  prescribing  a  course  of  proceeding,  as  to  demand  and 
yrote$t,  upon  a  bill,  received  ybr  and  in  satisfaction  of  a  debt.[fn) 
Tor  the  first  was  the  case  of  a  want  of  notice  of  non-payment, 
upon  a  bill  received  as  collateral  security.  The  second,  related 
to  payment  by  a  promissory  note.  The  third,  was  in  part,  a  ques- 


(t)  Vid.  Chit^  on  bills,  Brook-         (0  2  Barnwell  &  Alderson's  Rep. 

Held  ed.  97.  501,  in  note. 

/}'  }  3  Taunt.  Rep.  19e.  (mj    Vid.     this  statute  quoted, 

'  Jfc)  2  BarnweU  fc  Alderson's  Rep.  Esp.  Big,  pU  I.  N.  York  si.  138. 
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tIdB,  as  it  regarcls  notice  of  non-payment^  and,  in  this  respect^  it 
equally  QD€oiitrolled  bj  the  statate  of  Aiitt. 

« 

The  principle  of  the  case  in  TamUon  is,  that  the  debtor,  wb# 
draws,  or  indorses  the  bill,  or  indorses  the  promissory  note,  has 
a  right,  in  the  erent  of  its  non-payment,  to  pay  the  money  him* 
self,  and  torn  round  with  a  remedy  against  the  acceptor  or  ma- 
ker ;  and,  that  if  the  creditor,  who  is  the  holder,  deprives  hia» 
of  this  remedy,  or  suspends  it  for  an  instant,  by  his  laches,  he 
not  only  discharges  his  debtor,  a$  a  pwriy  to  the  instrument,  but 
the  original  debU  for  payii^  or  secaring  which,  he  received  it,, 
is  extinguished  forever.  And  why  not  ?  Here  is  certainly 
Uiches^  of  the  same  kind,  though  not  in  the  same  degree,  as  that 
noticed  by  the  earlier  cases^  and  who  shall  set  bounds,  or  pre- 
scribe the  degree,  if  a  creditor,  in  the  instances  we  have  been 
considering,  is  once  allowed  to  go  beyond  the  pointy  where  neg- 
lect is  said  to  attach,  and  to  destroy  his  remedy^  for  every  other 
purpose,  except  the  anoinaloos  one  of  collecting  a  precedent 
debt,  in  payment  of,'  or  as  security  for  which,  he  has  received 
a  bill  or  note.  If  the  point  decided  by  the  case,  in  3  Taunton 
130,  and  the  doctrine  clearly  conceded  in  the  subsequent  ones, 
in  2  Barnwell  &  Alderson  496/ &  501,  are  law,  on  this  side  the 
Atlantic,  we  may  copsole  ourselves,  that weposess  a  more  cer- 
tain rule  on  this  subject,  than  what  I  believe  is  generally  con^ 
eeived  to  exist 

It  is  clear,  that  where  the  bill  or  note  is  dishonoured,  and  the 
holder  uses  due  diligeneey  the  debtor  is  not  only  liable  on  the 
hill  or  note,  but  the  original  consideratioii  also  revives.(f») 

Wheiv  a  bill  oa  note  is  evidbvce.  viideb  the  Moinsir 

CbUKTS. 

6.  I  hold  a  promissorr  note  against  yon ;  I  may  insert  in  ray 
declaration,  a  count  or'cnarge,  for  money  lent,  and  the  noU  is,  iik 
itself,  evidence  to  support  it ;  and,  in  generid,  where  a  party 
has  a  right  to  sue  on  a  bill  or  note,  he  may  also  declare  for  the 
consideration,  for  which  he  received  it,  as  if  he  had  sold  goode 
for  it,  or  done  work  and  labour,  or  lent  money,  he  may  join  a 
claim  or  count  in  his  declaration,  for  such  goods,  work  or  money, 
and  recover  what  is  doe  to  him,  either  on  proving  such  consid-^ 
eration,  or  npon  proving  the  biU  or  note,  under  1^  part  of  bit 
declaration  which  sets  it  forth. 

And  the  bin  or  note  will,  of  itself,  as  between  the  immediate 
parties  to  it,  be  evidence,  not  only  of  money  lent,  but  of  money 


-r- 


(n)  Vid.  Chitty  o»  MUi,  BrMk- 
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paid*  Pf  Bionflf  bad  and  received :  thus,  if  the  drclw^r  sae  fde 
acceptor,  or  the  payee  sae  the  drawer,  or  the  acceptor  of  a  bill ; 
or  the  indorsee  sue  his  immediate  indorser,  of  a  bill  or  note  ;  or 
the  payee  of  a  note,  sne  the  maker  ;  these  being  parties,  be- 
tween whom  there  is  a  privity,  the  bill  or  note  passing  directly 
from  one  to  the  other,  the  plaintiff  may  declare,  in  the  common 
money  counts^  the  forms  of  which  will  be  hereafter  given,  and 
the  bill,  note,  or  indorsement,  wiU,  on  being  proved,  be  evi- 
dence to  support  such  a  declaration,  as  well  as  the  count  upon 
the  instrument  itself.  An  acceptance  is  also  said  to  be  evidence 
of  an  account  stated^  with  the  bolder  of  the  bill.  But  all  this 
must  be  understood  of  the  immediate  parties,  and,  as  between 
others,  an  indorsee,  for  instance,  and  the  acceptor,  drawer,  or 
a  remote  indorser,  the  declaration  and  proof  must  be  confined 
itricUy  to  the  bill  or  note.(o) 

But,  as  between  the  immediate  parties,  even  a  note,  not  nego- 
tiable, expressed  to  be  for  value  reaeived^  may,  in  connexion 
with  proof  of  a  consideration,  be  evidence  under  the  money 
counts, (][))  though  it  would  be  otherwise,  if  it  express  no  con- 
sideration.(7)  And  it  has  been  decided,  that  even  a  note  paya^ 
ble  in  lands,  and  expressed  to  be  for  value  received^  is  evidence 
onder  these  count8.(r) 

These  considerations  are^  perhaps,  of  little  importance  in  a 
justice's  court,  except  where  a  note  or  bill  is  lost^  and  it  is  con- 
sequently necessary  to  declare  in  these  general  counts,  from  not 
being  able  to  describe  the  instrument,  in  declaring  directly  upon 
it.  A  knowledge  of  the  above  distinctions,  is,  in  such  cases, 
therefore,  important  to  a  proceeding  in  any  court. 

10.  Of  a  balance  struck. 

This  is,  where  two  parties,  having  dealings  together,  of  any 
kind,  whether  it  be  properly  matter  of  account,  or  any  other 
description  of  contract ;  and  they  reckon  together,  and  agr^e  on 
a  balance  doe.  The  law  implies  a  promise,  from  the  party 
found  in  arrear,  to  pay  this  balance  to  the  other  party.  And  it 
k  sufficient  to  declare  that ''  the  parties  settled,  oi  and  concern- 
*'  ing  divers  sums  of  money,  in  arrear  and  unpaid,  by  the  defen- 
^'dant,  to  the  plaintiff;  that  the  defendant  was,  thereupon, 
**  found  indebted  to  the  plaintiff*  so  rnuch^  in  consideration 
*<  whereof  he  promisod  to  pay."  The  plaintiff  is  not,  in  this 
case,  confined  in  proof,  to  the  precise  sum,  stated  in  his  declar- 


(o)  V5  '.  Cbfuy  on   bUU,  Biook-  (p)  2  John.  235. 

field     i   278  to  2B3.  2  John.  cas.  5.  (a)  10  John.  41S. 

a  John.  79. 1  Craocb,  299. 12  Masi.  (r)  2  Jobn.  23i« 
Rep.  172. 
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^i'lori  on  accounting,  but  may  prore  and  recover  less.  (Boll.  N 
P.  129.) 

Where  two  partners  settle  their  nccoants,  and  strike  a  balance 
oetween  themselves,  this  action  lies  to  recover  it,  especially  if 
there  be  an  express  promise  to  pay  such  balance.  (5)  And  even 
on  a  covenant  to  pay  money,  where  a  paA  is  paid  by  the  cove-" 
nantor,  an  action  will  He,  upon  an  implied  promise  to  pay  the 
residue.  (/)  An  award  in  favour  of  the  plaintiff,  is  said,  in  some 
instances,  to  be  evidence,  under  a  count  upon  a  balance  struck, 
even  though  void,  as  an  award, (u) 

The  stating,  that  is,  settling  an  account,  is  in  the  nature  of  a 
new  promise.  (1  John.  34.) 

Of   joint   and   SEVERAX   COXTRACfS* 

In  all  the  foregoing  cases  of  contract,  the  parties  may  bind 
themselves  jointly  and  ntverallyy  to  their  fulfilment,  in  which 
cases,  they  may  be  jointly  or  separately  sued  to  jud^menti  for  a 
breach  of  their  contract. (v)  And,  until  payment,  or  other 
Fatisfaction  of  the  judgment,  by  one,  proceedings*  shall  in  no 
wise  be  staid  against  the  other  ;  and  this,  though  there  be  a  do* 
zen  or  more  defendants.  But  aiter  satisfaction  by  one,  of  the 
principal  demand,  the  others  cannot  be  pursued,  except  upon 
the  judgment,  obtained  against  them  (or  the  costs  ;  and  should 
the  plaintiff  do  more,  he  would  undoubtedly  be  liable  to  the 
party  aggrieved,  in  an  action  on  the  case.  And  if  he  receives 
satif^fiction  of  one,  before  judgment  in  the  other  suits,  such  sat- 
isfaction may  be  pleaded  in  bar  of  the  other  suits,  though  the 
costs  be  not  paid. (a;) 

[This  case,  last  cited,  which  I  have  cited  before,  is  perhitps  of 
sufficient  consequence,  to  deserve  a  more  particular  examination. 
It  settles  an  important  question,  in  relation  to'  proceedings  in 
separate  suits,  upon  bills  of  exchange  and  promissory  notes,  as  well 
m  joint  and  several  contracts,  npon  principles,  the  application  o 
which,  to  the  facts  under  consideration,  was  new,  and  not  noti- 
ced, I  believe,  by  any  reported  case  of  our  own. 

Gilmorer.  Carr.(2  Mass.  Rep.  17.) — Assumpsit,  by  the  iff* 
dorsee  of  a  ptomissory  note^  against  the  promissor.  The  plain- 
tiff, at  the  same  term  when  this  action  was  commenced,  alaa 
brought  an  action  against  the  indorser  of  the  same  note,  obtain  \ 


{$)  Vid.  2  Com.  on  Con.  205.  An-  (u)  17  J«hn.  40,  per  Ciir. 

te,  49.  (r)  Vid.  I  Esp.  N.  P.  Gould'i  ed^^. 

(/)    12  John.  227.  2  T.  B.  483,  pt.  1. 140,  Sz  case*  there  cited. 

note,  (tf)  2  Mass.  T.  R.  17>. 
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td  jndgment  against  him  for  the  amouDt  of  the  note,  end  colled^ 
ed  it  by  executioa. 

The  qoestioo  was  submitted  to  the  coiirt,  without  argoment^ 
whether  the  plaintiff  could  proceed  in  this  action  also,  to  a  judg- 
ment, in  order  to  recover  costs. 

The  opinion  of  the  court  was,  that  he  could  not ;  that  the 
payment  of  the  first  jndgoit-nt  discharged  the  note^  and  formed 
a  complete  defence  to  the  present  action.  That,  to  be  sure^ 
the  plaintiff  had  a  right  to  bring  several  actions,  for  the  5ame 
•nm,  bat  it  is  at  his  peril  as  to  costs  ;  aiid  a  payment^  bj  one 
party  to  the  note,  at  any  time  before  trial,  is  a  discharge  of  the . 
promise.    Judgment  for  the  dei'endant>  with  costs. 

The  authority  of  the  above  case,  came  under  review  in  the 
one  which  follows,  decided  by  our*Supreme  Court 

Pierce  and  MoRss  agaitist  Thomfson. 

On  demurrtr.  Declaration,  as  of  August  Term,  1816,  by  the 
plaintiffs,  as^he  second  indorsees  of  a  promissory  note,  dated 
April  5tii  1816,  payable  to  the  order  of  Hugh  P«  WeUh^  for  four 
hundred  imd  seventy-three  dollars,  ninety  days  after  date,  at 
Tke  Mechanic* $  and  Ffxrmers  Bank ;  endc^rted  by  fFWcA  to  Ift7- 
htr  and  fish^  and  by  them  to  the  plaintiffs. 

Flea,  the  general  tsme. 

The  canse  was  carried  down  to  trial,  upon  this  issne,  at  the 
April  sittings,  in  the  city  of  New- York,  1817,  before  his  honour 
Mr.  Justice  Spencer.  The  defendant  naWj  interposed  a  plea 
puis  darrein  continuance  *  that  an  action  had  been  commenced, 
upon  this  note,  by  the  plaintiffs,  against  fVelch^  the  payee,  as 
first  indorser ;  that  a  judgment  was  rendered  for  the  plaintiff,  ia 
that  suit,  in  January  Term,  1817,  against  Welchy  who  had  paid 
the  amount  of  the  judgment  to  the  pUiintiffs  ;  and  prayed  judg- 
ment if  the  plaintiffs  ought  further,  &c. 

Demurrer  and  Joinder, 

Cotven  in  support  of  the  demurrer.  The  question  presented 
by  the  pleadings,  has  ueveral  times  arisen  in  the  English  Courts  f 
but  has  always  come  up.  on  a  motion  to  stay  proceedings,  upon 
payment  of  damages  and  costs.  On  motion,  in  behalf  of  the  in- 
dorser, the  proceedings  will  be  staid,  on  his  paying  the  damages 
and  costs,  in  the  particular  action,  against  him  ;  but  when  the 
motion  is,  by  the  maker  of  the  note,  the  damages  and  costs,  ie 
all  the  suits,  against  the  parties  to  the  note,  most  first  be  paid* 
And  be  cited  Blackatooe's  Rep.  749.    4  T.  K.  691     Str.  51^. 
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2  Vet.  115.     The  same  doctrine  was  held  io  Ftnnsyhania^  i|i 
Tarin  v.  Morris  et  al.  2  Dall.  1 15. 

The  maker  and  indorser,  stand  in  the  relation  of  principal 
and  surety  ;  and  it  is  iniportant,  that  the  Englis>h  rule  should  be 
adhered  to»  in  order  to  matce  the  form  of  ttie  proceeding  con- 
sist with  the  rights  of  the  parties.  The  phiintiff  had  a  right  to 
their  action,  against  both  (uak«^r  and  iniiunier,  and  an  inciden- 
tal right,  to  their  co^ts  of  each  ai-tion  ;  but,  to  idlow  the  dt  fon- 
dant's plea,  would  be  to  enahle  an  indorser,  U^  tendering  the 
money,  before  he  is  sued,  or  by  paying  the  (uoney  into  court, 
afterwards,  not  only  to  deprive  the  hnhler  of  costs,  in  a  suit* 
which  he  h&H  rightfully  commenced  aii^ainst  the  maker,  but  to 
compel  a  payment  of  costs,  from  him  to  tiie  defendant,  upon  a 
Tcrdict  and  jadgmeot  y^uiost  him.  And  either  of  the  parties, 
whose  name  appears  upon  (he  note,  havini;  a  ri^^ht  to  discharge 
it,  would  possess  tlie  same  power,  over  a  suit  commenced  agjiinst 
another. 

1  am  aware  that  the  case  of  Gilmore  v.  Carr,  in  2  Mass.  Rep. 
171,  will  be  cited  in  support  of  this  plea  ;  but  I  rely  upon  Wat* 
ties  V,  Latrd,  9  John.  Kep.  327,  as  containing  £i  contrary  rule, 
by  whif:h  this  c^onrt  will  be  governed.     In  the  last  case,  the 

glaintiff  was  allowed  to  recover  his  costd,  agtinst  the  indorser'^ 
ait,  after  his  judgment,  against  the  maker,  had  been  i^atislied. 

Thompson,  C.  J.  The  recovery  there,  depended  on  the  form 
•f  the  contract.  The  bait  viere  liabli;  for  the  penalty ^  upon 
their  recognizance/ which,  being  forfeited  by  a  return  of  non 
mH  invetUuif  Upon  the  ca.  sa.  the  plaintiff  had  a  right  to  his 
jodg-^ent,  pro />rma,  for  the  whole  penalty  ;  and  then  to  collect 
the  costs,  as  a  part  of  the  condition. 

Omen  remarked,  that  the  court  might,  in  cases  like  the  one 
under  consideration,  equally  subserve  the  rights  of  all  parties, 
by  allowing  the  plaintifl'to  take  his  judgment,  inform,  for  th€i 
amount  of  the  note  ;  and  restraining  him,  from  the  collection  of 
any  thmg  beyond  bit?  mere  costs,  as  was  done  in  fVindham  r. 
Wither,  and  idem  v.  Trull,  1  Str.  516. 

Cwkman,  contra,  relied  upon  the  case,  referred  to  in  Massa-* 
chusetts  reports,  as  containing  the  true  rule  on  this  subject.— 
He  denied,  that  an  action  could,  in  any  case,  be  parsued  for  th^ 
costs,  the  mere  incident,  where  the  principal  whs  discharged  ; 
and  he  likened  it  to  the  case  of  'Hllotson  v.  Prestm,  3  John. 
Rep.  229,  where  it  was  holden,  that  no  action  would  lie  for  the 
interest f  after  the  principal  of' a  debt  had  been  paid  to,  and  ac- 
cepted by,  the  creditor. 

The  court  evidently  inclined,  on  the  argument,  to  adopt  the 
raasoniog  of  Mr.  Cnshamm  a&d  ik%  Chirf  J^tiu^  asd  Mr.  J^» 
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iice  Spencer,  both  reasoned  from  the  bench,  in  favour  of  this 
plea.  Mr.  Justice  Spencer,  afterwards,  on  the  da^  of  the  ar- 
gument, informed  me  at  his  chambers,  that  the  case  in  Massa- 
chusetts spoke  liis  views.  My  »igent  at  New- York  afterwards 
ivrote  me,  that  at  the  subsequent  October  term,  jud^nent  w;is 
rendered  for  the  defendant.  Not  having  lieen  tbe  attoniey  an 
the  cause,  this  was  the  last  1  ever  heard  of  il.] 

A  contract  may  also  be  made,  to  pay,  or  do,  such  a  thing,  to 
pr  for,  several  perjjons,  jointly  and  severally ;  but  still,  tliey 
must  all  join  in  bringiug  an  action,  unless  their  interest  be  real- 
ly several,  as  where  a  certain  part  is,  in  fact,  on  the  face  of 
the  contract,  due  to  one,  and  apart  to  anotker,(x) 

Though,  if  such  interest  be  not  in  fact  several,  it  has  been 
|)eteni>ined,  that,  if  •ne  sue,  it  can  onlv  he  pleaded  in  abatement, 
and  is  ao  good  objection  on  the  trial. {^) 

Of  certain  things,  which  render  a  contract  vqib 

These  are  I.  SiLch  as  avoid  all  contracts^ 

^.  Such  a$  avoid  simple  contracts  only, 

1.  The  consideration  of  all  agreements  mcst  be  le? 
GAL  :  And  all  (hose,  which  contravene  the  general  policy  of  the 
common  law,  or  the  positive  provisions  of  any  statute,  are  void. 
Thus,  a  contract  to  pay  money  for  killing,  robbing,  stealing,  com- 
mitting  an  assault  and  battery,  trespass,  and  the  like,  is  void. — 
So  are  all  contracts,  made  frith  a  view  to  settle  or  compound  a 
criminal  prosecution,  for  felpny,  misdemeanor,  or  other  public 
offence.  But  from  this,  is  excepted  all  assaults,  batteries,  and 
other  misdemeanors,  done  or  committed  to  the  injury  of  the 
party  complaining,  not  charged  to  have  been  done  riotously,  or 
with  intent  to  commk  a  felony,  .or  not  being  an  infamous  criroe^ 
provided  the  partv  injured  has  a  remedy  by  civil  action.  These, 
the  party  injured,  may  compound  and  settle,  so  as  to  avoid  a 
icriminal  prosecution,  cocnmeaced  in  the  manner  pointed  out  by 
^he  statute,  (^z) 

And  if  I  request  another  to  distrain,  or  impound  goods  or 
^battel^.  or  a  constable,  or  sheriff  to  levy  on,  and  take  proper- 
ty upon  execution  in  my  favour,  or  request  him  to  arrest  an- 
other under  certain  process,  and  promise  to  indemnify  against 
surh  nr\  ;  althnuirh  it  is  a  troi^puss,  yet  if  the  person  does  not 


I 


(.£;  Vi(j.  i  iL,sp.  <ii^.  iS.    I  otK  cd.         (^,  itiui.  Aj   1'  T  toote  on  this  sub^ 
t  U.  88,  Si  cttsef   there  cited,   id.     Jeci  \-i>t.  id.  144. 
43,  (?)  1  JS.  R.  L.  499. 
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know  it  to  be  such,  I  am  boand  by  my  promise  of  iDdemDily.(a) 
And  so,  where  a  comojissioner,  aud  ao  overseer  of  highways,  or- 
dered a  man  to  remove  a  gate  from  across  a  turopike  road,  sup- 
posing it  to  be  a  nuisaDce  :  and  the  ovei'seer  promised  tu  iu* 
demoify  against  such  act,  this  was  holdeo  a  valid  and  binding  en- 
gHgement,  within  the  above  distinction. (6) 

Contracts  with  a  view  to  future  cohabitation,  or  prostitution, 
are  void  ;  but  not  so  of  those  to  pay  for  past  seduction^  of  co- 
habitation,. 

Contracts  for  lodgings,  for  the  express  purpose  of  prostitu- 
tion, are  void  ;  and  so  for  the  sale  of  prints  of  a  libellous  ten- 
dency. 

And  so  to  pay  for  the  use  of  a  billiard  table,  if  the  defendant 
^e  an  inn  or  tavern  keeper  ;  but  otherwise,  if  the  defendant  do 
DOt  keep  tavern. (c) 

Contracts  totally  to  restrain  a  man  from  exercising  his  trade 
jor  profession,  either  for  a  limited  time,  or  generally,  are  void. 
But  a  contract  to  restrain  its  exercise  at  a  particular  place,  or 
places,  is  valid  So  contracts  to  restrain  a  person  from  marry- 
logs  either  generally,  or  from  marrying  any  body,  except  a  par- 
ticular person,  unless  it  at  the  same  time  impose  an  obligation 
positively  io  marry  that  particular  person,  are  void.  And  these 
two  last  classes  of  contracts  are  void,  as  being  contrary  to  the 
policy  of  the  law,  which  is  to  encourage  both  trade  and  i^ar- 
ria«;es.  And  for  the  same  reason,  contracts,  by  which  one  agrees 
to  pay  another,  for  exercising  his  influence,  in  order  to  induce 
another  to  marry,  are  void  ;  for  such  engagement  ought,  above 
bU  others,  to  be  free  from  the  bias  of  fraud  and  interest. 

Contracts  are  moreover  void,  which  are  made  for  the.  pur- 
pose of  engaging  another  to  prosecute,  assist,  or  intermeddle,  in 
prosecuting  or  defending  a  suit  at  law,  unless  it  be  with  one  of 
the  profession  duly  licensed.  But  it  is  lawful  for  any  man  to 
maintain  the  suit  of  his  near  kinsman,  servant  or  poor  neighbor, 
without  being  guilty  of  the  crime  of  maintenance,  as  it  is  called, 
though  he  be  not  licensed  as  a  lawyer ;  and  any  agreement, 
touching  such  a:tisistance,  would  of  course  be  valid. 

And  so,  if  the  person  prosecuting  or  defending,  have  any  le- 
gal or  equitable  interest  in  the  subject  of  controversy. (ci) 

An  agreement  with  a  sheriiT,  or  constable,  to  suffer  a  man  to 
escape  from  anv  kind  of  process,  criminal  or  civil,  or  to  pay 
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(a)  Vid.  17  JohH.  142.       >      (c) 
Q)   W.  (rf) 


13  John.  85. 
8  John.  2Z9, 
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him  any  thing  for  such  escape  ;  or  an  agreement  that,  if  be  nill 
not  take  such  a  man,  on  any  such  process,  or  having  tdken  him, 
(hat  he  shall  be  paid  the  money  due  from  him,  if  he  will  let  him 
go,  or  shall  hare  the  body  b)  such  a  time,  is  void. 

So,  a  note  taken  by  a  sheriff  as  secarityi.  on  arresting  a  man» 
is  void,  as  being  contntry  to  the  statute  concerning  (sheriffs.— • 
The  sheriff  has,  in  such  case,  a  right  to  tak^  a  bond  in  a  par» 
ticular  form,  but  no  other  engagement. (e)     Bnt  a  subsequent 

tromise  to  refund,  to  a  sheriff  or  constable,  the  money  which 
e  has  been  obliged  to  pay,  in  consequence  of  suffering  the 
promissor  to  escape,  though  such  escape  be  voluntary,  would 
be  vaUd.(l)  But  8uch  a  promise,  made  at  the  time  of  the  escape, 
would  clearly  be  void  ;  nor  would  an  action  lie  for  the  monej 
paid,  without  a  subsequent  promise  expressly  made.(/) 

AH  gaming  contracts  are  void  ;(^)  and  all  secfirities  (or  mo- 
ney lent  to  gaoie  with,  though  an  action  for  the  money  itielf  lent, 
on  the  implied  promise,  will  lie,  the  law  avoiding  the  security 
only.(A)  So  of  all  contracts  for,  or  on  account  of  a  bet  upon  a 
horse  race,  or  concerning  the  same.^i)  But  wagers,  unless 
prohibited  by  statute,  or  tending  to  excite  a  breach  of  the  peace, 
or  contrary  to  the  princijjes  of  sound  policy  or  morality,  are 
valid,(y)  Rut  in  order  to  constitute  a  lej^al  iviiger,  the  event 
upon  which  the  stake  depends,  must  be  uncert^n,  and  unknown 
to  either  party. 

Fraud  in  obtaining  a  covenant,  or  other  contract  under  seal, 
will  in  general  form  no  defence  in  a  couit  of  law,  unless  it  re- 
late to  the  execution  of  the  instrument,  as  where  one  agree- 
ment is  fraudulently  substituted  for  another ;  but  for  fraud  in 
ether  respects,  the  remedy  is  in  the  Court  of  Chancery  only. 

Any  inn  holder  trusting  any  person,  other  than  a  traveller, 
for  tavern  expenses,  above  the  sum  of  one  dollar  and  twenty- 
five  cents,  loses  the  debt,  and  any  security  for  such  debt  is  void  ; 
(k)  but  it  lies  with  the  defendant  to  show  that  the  contract  or 
security  was  entered  into  or  executed,  for  tavern  expenses,  un- 
less the  plaintiff  state  it  to  be  so  in  his  declnration,  or  prove  it 
in  evidence.  If  this  appears,  by  the  plaintiff's  own  showing, 
judgment  shall  go  again<>t  him,  unless  he  also  show  that  the  de- 
fendant was  a  traveller,  or  otherwise  prove,him  within  the  ;»ro- 
9itoin  the  fourteenth  section  of  the  act,(/}  by  showing  that  he 
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fc)  8  John.  98. 1  N.  R.  L.  423. 
P)  14  John.  378. 

)  8  East,  171. 14  John.  378. 

I  N.  R.  L.  113.  id.  9». 
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A)  id.  ii  Tid.  ante,  81. 
f)  1  N.  R.  L.  223. 
f  }  10  John.  406.  Ante,  41. 
[k)\  Ii.  R.  L.  I8t,  S.  f3. 
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tiM,  ftt  the  time  of  the  contract,  a  lodger  in  bia  hoase,  or  a  trar- 
•ller  fro:n  a  uei<5hboriag  city  or  town.  Oh  ihe  other  haod,  if 
the  defendant  be  put  to  prove,  that  the  consideration  of  the  con- 
tract  was  tavern  exi>en9e!$,  be  must  also  show,  that  be  was  not 
witbtD  the  exception  or  proviso  of  the  act.(/n) 

It  has  been  decided  by  several  respectable  tribunals,  that  a 
•ontract  made  on  Sunday^  is  void  ;  and  the  learned  Judga 
Rush,  pre:$ident  of  the  Court  of  Common  Pleas,  of  the  firit 
district  of  Pannsylvania,  in  Morgan  v.  Richardsy  («)  lays  it  down 
expressly,  as  a  general  rale  of  the  English  common  law,  inde- 
pendent of  any  statutory  provision,  that  all  contracts  qiade  oo 
Sunday  are  void,  in  which  opinion  the  court  concurred.  The 
Statute  of  Pennsylvania,  in  relation  to  keeping  Sunday  as  holy 
time,  is  recited  m  that  case,  and  appears  substantially  to  agree 
io  its  provisions  with  the  first  section  of  our  own.(o)  A  simi" 
lardecitiion  appears  to  have  taken  place,  jn  the  Superior  Court 
of  Connecticat.(/7)  if  this  be  the  true  rule,  all  contracts  made 
on  Sunday,  except  such  as  are  expressly  toler.ited  by  our  stat- 
ute, may  be  considered  void.  But  this  only  extends  to  the  so- 
hr  day,  i.  e.  between  sunrise  and  sanset,  of  the  drst  day  of  the 
week.  (7) 

For  the  doctrine,  in  relation  to  illegal  contracts  more  at 
large,  vid.  1  Com.  on  Con.  31  to  46,  and  the  authorities  there 
cited. 

Uiury  is  often  set  up  as  a  defence,  m  an  action  upon  contract. 
And  its  frequency  in  a  justice^s  court,  as  well  as  in  all  other 
courts,  seems  to  invite  a  consideration  some  what  more  partic- 
ular, than  many  other  topics. 

By  the  act  to  prevent  usury,(r)  it  is  provided,  that  no  per- 
son or  persons  whomsoever,  shall  take,  directly  or  indirectly* 
fdr  loan  of  any  monies,  wares,  merchandize  or  other  thinga 
whatsoever,  above  the  value  of  seven  pounds  for  the  fftrbearance 
of  one  hundred  pounds,  for  one  year,  and  so  after  that  rate,  for 
a  greater  or  less  sum,  or  for  a  larger  or  shorter  time  ;  nor  take 
any  bond,  bill,  note  or  security  what3«o«>vep,  for  the  payment  of 
money  to  be  lent,  or  to  be  due  or  puyablo,  by  any  mean^  whatso- 
ever, whereupon,  or  wh»^r«»by,  there  ^»hall  bp  reserved  or  ta- 
ken, or  iucludiid  above  ihe  rate  of  seven  pounds,  in  the  bun- 


fm)  3  Caines,  187.  Bui  "id.  1  Taunt.   Rep. 

in)   Brown^f   Pennsylvania  Rep«      Aii.^s.  Kep.  312,  contra. 

171.  (q)  2  Coiia«»«:ticut    R« 


3  Caines,  187.  *      Bui  "id.  1  Taunt.   Rep.  131,   &  10 

i.¥s.  Rep.  312,  contra. 
(7)  2  Coiin*»«:ticut  Rep.  newter- 
,  1  N.  R.  L.  193.  ies.  541.  id.  560,  ocr  Gould,  i. 

')  Swifl»i  fygun,  vol.  1.  f .  3«7.         (r)  1  W.  R.  1*  «4. 
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clred  as  aforesaid.  And  further,  that  all  bonds,  bills,  ooteS:^ 
contracts  and  assurances  whatsoever,  and  all  deposits  of  g:oods« 
or  other  things  whatsoever^  for  payment  of  any  principal  or 
money  to  be  lent,  or  covenanted  or  agreed  to  be  paid,  upon  or 
for  any  usury,  whereupon  or  whereby  there  shall  be  reserved' 
or  taken  or  secured,  or  agreed  to  be  reserved  or  taken,  above 
the  sum  of  seven  pounds  in^the  hundred  as  aforesaid,  shall  be 
utterly  void. 

By  the  next  section,  the  party  who  pays  usury,  may  recover 
back  the  excess  beyond  legal  interest,  by  suit  commenced  with- 
in one  year  from  the  time  of  payment  ;  and,  if  his  suit  be  not 
commenced  w  itliin  that  time,  the  action  is  given  to  a  common 
informer,  the  one  half,  when  recovered,  to  go  to  his  own  use, 
and  the  other  to  the  use  of  the  poor  of  the  town,  where  the 
offence  was  committed. 

There  is  also  by  this  section,  an  easy  and  general  mode  of 
declaring,  point<*d  nut  for  the  party  who  pays  the  excess  ;  but 
this  form  of  declaration  is  not  the  proper  one  for  a  common  in* 
former.  He  must  declare  specially,  as  in  other  cases,  stating 
the  facts  as  they  are,  and  alledge  that  the  debtor  has  not  sued 
within  the  jear.^s)  In  (his  action  by  the  informer,  the  bor- 
rower is  himsell,  a  competent  witness  to  prove  the  usury  anrf 
payment, (^)  This  action,  by  an  informer,  is  limited  to  one. 
year  after  the  borrower's  neglect  to  prosecute  on  his  part.(«) 

The  statute  applies  merely  to  a  loan  or  forbearance  of  mon- 
ey or  other  thing,  to  be  returned  in  kind,  and  not  in  specie.-— 
Thus,  it  does  not  apply  to  the  letting  or  hiring  a  horse,  or  other 
thing  to  be  returned.  But  a  loan  of  a  horse,  wheat  or  other 
thing,  upon  a  contract  to  return  another  horse,  or  wheat,  or  an- 
other  thing  of  the  same  kind  of  equal  value,  or  more  than 
equal  value,  with  a  compensation  of  more  than  at  the  rate  of 
seven  per  cent,  per  annum,  for  the  use  of  it,  would  be  usuri- 
ous, (i;)  The  forbearance  may  be,  either  for  a  loan,  or  upon  some 
other  debt,  not  arising  directly  upon  a  loan  ;  or  rather,  as 
some  writers  will  havp  it,  all  debts  may  be  construed  into,  and 
considered  equivalent  to  a  loan.(tr)  For,  say  they,  every  debt 
is  just  the  same,  as  if  the  creditor  receives  the  price,  and  then 
hands  it  back  to  the  debtor  upon  loan.  The  loan  is  the  ,  con- 
tract.(x)  Forbearance  is  properly  giving  a  further  day  for  its 
fulfilment,  (r) 


(*)  7  John.  402,  8  id.  218.  S.  C.  (tc)  Ord  on  usurv,  28,  9. 

(/)  1  Cai  lies,  163.  Mid. 

(n)  1  \.  R.  L.  64,  5.  (t)  id.  23, 

(r)    Ord   on  u»urv,  28.    Kirby's 
Hep.  fO. 
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Interest  is  a  certain  profit,  which  the  lender  is  to  have  for  the 
tise  of  the  loan. (6)  And  the  anaount  of  interest  shall  be  regU" 
lated  by  the  law  of  the  state  or  coantry,  where  the  contract  ia 
made,(c)  unless  where  the  parties  reside  in  one  state,  and  go 
to  another  and  contract  cotlasively  to  evade  the  law  of  the  s'tate 
where  they  reside. (d)  But  afler  judgment,  it  will  in  all  cases, 
carry  interest,  only  accordn^  to  the  law  of  the' place  where 
judgment  was  rendered.  («)  A  contract,  that  when  interest 
g^rows  dne,  it  shall  be  turned  into  prin^cipal,  and  draw  interest, 
making  interest  upon  interest,  will  not  have  the  effect  intended ; 
though  it  is  not  usurious,  so  as  to  avoid  the  whole  contract.—- 
The  only  way  of  turning  interest  into  principal*  is  to  settle  the 
balance  of  interest,  when  it  becomes  due^  and  add  it  to  the 
principal,  by  anew  agreenent.(/)  And  an  agreement  to  pay 
a  certain  sum  in  gross^  if  the  principal  be  not  paid  at  the  time 
appointed,  or  a  certain  sum  per  annum,  beyond  seven  per  cent, 
until  the  principal  be  paid,  thf^  debtor  having  it  in  his  power  to 
discharge  himself  of  such  extra  payment,  at  any  time,  is  not 
usurious '(g) 

To  constitute  usury,  there  laust  be  si  corrupt  agreement, 
that  is  to  say,  the  parties  must  both  know  that  there  is  nsury, 
and  their  minds  roust  meet  upon  it  ;  for  where  more  than  seven 
per  cent  is  reserved  upon  a  contract,  by  mistake  of  the  writer, 
or  with  the  knowledge  of  only  one  of  the  parties,  it  is  not  usu* 
riou8.(A)  And  even  though  the  mistake  be  discovered  by  the 
lender,  before  he  has  received  the  security,  if  after  he  has  ad<^ 
vaoced  the  money,  the  contract  is  valid  notwithstanding,  (t)^^ 
And  it  is  the  same,  whether  the  writer's  mistake  be  of  fact  or  of 
law.(j  ) 

Whether  the  piemium  be  b  money  or  other  thing,  it  is 
equally  usury. (^) 


to  £3. 


(a)  id.  24  &5,  39  to  48.  (jg)  id.  48  tt      . 

m  id.  29.  (h)   id.  38.  3'Day^  Rep.  288.  1 

(e)  id.  Nartford  ed.  1809,  p.  33,  3,      Root^s   Rep.    34»3.  Cro.   Car.   501, 

&  note  (d)  Fteem.  264,  pi.  2a6.  2  Ventr.  107. 

(d)  id.  (t)  2  Ventr.  83. 

Ce)  2  Burr.  1094.  1  Blac.  tUp.         ( j)  Cro.  Jac.  677.  2  RoU^g  Rep. 

261  ^     414. 

(/)  Ord.  on  usury,  36,  7.  (&)  Ord.  on  usury,  48. 
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A  reserration  of  Interesi  quarterly,. or  half  yearly,  is  not  hsu- 
rioas!  nor  w<»uW  a  deduction,  or  di<iConnt  of  the  interest  at  the 
time  of  the  iendins  be  80.(1)      And,  although  a  note,  drawn  to 
be  discounted  at  an  usurious  rate,of  interest,  be  void  ;  yet,  if  it 
be  valid  in  it^  oricrin,  it  may  be  sold,  and  even  indor&ed  hy  the 
payee,  at  a  discount  of  more  than  seven  per  cent,   and  tht9  will 
not,underaoy'ctrcuriristance8,  vitiate -it  in  the  handi>  of  the  hol- 
der, or  prevent  his  bringing  an  action  upon  it. (2)     And  where  a 
Dote,  valid  in  its  .commencement,  was  afterwards  indorsed  at 
twelve  per  cent  discount,  and  the  mAker  afterwards  gave  m 
DOte,  with  others  as  sureties,  to  th(P  indorsee,  for  the    whole 
amount  of  the  first  note,  includins;  principal  and  interest,  al- 
though it  appeared,  that  the  parties  to  the  original  note,  both 
maker  and  indorser,  were  either  of  them  perfectly  able  to  pay 
it,  and  that  known  to  the  indorsee,  yet  it  was  holden,  that  the 
payee  might,  notwithstanding,  recover  upon  snch  substituted 
note. (3)      But  the  contrary  of  these  two  last  cases,  has  been 
bolden  on  great  deliberation,  by  the  Supreme  Court  of  Errors 
in  Connecticut,  who  have  derided,  that  the  transfer  and  sale  of  a 
note,  at  a  discount  beyond  the  legal  rate  of  interest,  the  parties 
being  ahle  tc*  pay,  and  of  unquestionable  responsibility,  and  that 
knov^n  to  the  bolder,  would  authorize  a  jury  to  pronounce  such 
transfer  void  for  usury «  and  the  contract   of  indorsement,  or 
other  transfer,  would  ncft  enable  the  holder  to  maintain  an  ac* 
tion.(0 

A  creditor  is  not  allowed  to  make  it  a  condition  of  the  loan^ 
that  he  shall  receive  a  compensation  for  his  services,  in  procur* 
ing  the  money  ;(iii)  or  that  the  borrower  shall  take  turnpike 
stock,  or  other  property, <and  include  it  in  the  debt,  at  an  advan- 
ced value. (n)  So,  where  I  give  you  my  note  of  fiAy  dollars, 
to  be  discounted,  in  order  to  raise  money,  and  take  ^oors  at  the 
same  sum,  with  a  commission  of  2  1-2  per  cent,  included,  as 
a  compensation  for  my  becoming  security  ;  this  note  is  usuri- 
ous and  void.(o)  Nor  will  the  ifeage  of  trade  aher  the  case, 
tliongh  it  seems  I  may  receive  a  commission  for  becoming 
your  security  ;  and  the  practice  of  banks  in  issuing  post  notes, 
is  not  in  it«elf  usurious. (p)  And  in  the  exchange  of  my  note  for 
yours  as  above  mentioned,  if  your  note  has,  in  fact,  some  time 
to  run,  without  interest,  and  the  commission  does  not  exceed. 


(1)  v\.  54,  5;  &  1   6  John.  162.  (wi)  1  John.  Ch.  Rep.  6. 

(2^  15  John.  44.  -  /n)  id.  536.   7  John.  196. 

(3)  Gsrret  v.  Beacb,  et  al.  M.  S.  ?o)  13  John. 40.  16  John.  967. 

in  Supreme  Court,  May  Torm,  1819.  (p)  id.  ibid. 

{1)2  CVrncciicut  Kep  N.    S.  175 
▼id.  ante,  135. 
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» 

or  eveo  falls  short  of  the  legal  interest,  your  note  would  clear- 
ly be  ralid  and  biading.(9) 

Varions  pretences  are  freqn^nflv  resorted  to.  by  usurers,  in 
order  to  evade  the  statute  against  them. 

The  prominent  one.  are,  1- «?  •'''''"V '^^tjlSor'^A 
For  instance,  making  the  repayment  depend  ^^^''^Jj^.^^^^ 
of  so.np  person,  in  Order  to  bring  it  withm  the  distincUon 

fore  stated. 

2    Bvlendin*  under  a  pretence  of  sale  of  ^oods,  fixing  an 
enLo,Vprice,'and  makings  it  a  part  of  the  principal  debt. 

3.  By  lending  stock,  or  money  in  the  f'*rl»';"'l/='^;;;^:;^d^"a 
terest  on  more  than  the  market  price  of  the  stock,  or  tundea 


debt. 


4.  By  advancing  money  on  a  pretended  parteej^P.  and je- 

«i«m/.isiirv   un<?er  the  head  of  p^irtnership  proht»  .    in  con 
ceiviDR  usury,  unern  ^        ,  «  partnerahip  in  ^ood 

■co'ience  of  tn«  la»*  navin^  •  '.  cJl   iV.«..irh  the  inter- 

fehb,  not  usurious,  however  large  rtie  pro6ts  though  the  inter 
eat  of  one  partner  may  be  a  mere  advance  of  money. 

5.  By  reserving  interest  as  rent,  on  a  l««e  to  the  borrower. 
at  a  very  tiigh  real. 

The<:irc«m.tances  generally  relied  on,  to  pri,v«  these  shifU 
and  sabterfuges  have  been, 

1.  The  slightnass  of  the  harard,  where  the  lo.ii  is  put  i» 
hazard. 

2,  CpmxnaoicatioQ  for  a  loan. 

which  is  a  sSSekge  we  had  not  before  mentmed. 
4.  Exorbitance  of  price  on  a  sale. 

6.  Power  of  re-parchaso. 


({}SJ*bii.Cfa.  ca>-t8S> 
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6.  The  difitreeses  of  the  borrower. 

7.  The  form  of  the  security. 

8.  The  lobfiequeot  acts  of  the  parties,  (r) 

The  force  of  all,  or  any  of  the  above  circamsfances,  is  a 
subject  for  the  jury,  Tor  a  justice  sitting  iu  their  stead,)  to  de* 
termine.  And  if  satisfied,  that  a  real  loau  or  forbearance  oq 
usury  was  intended,  however  subtle  the  invention  to  disguise  it, 
at  is  their  duty  to  say  so,  whatever  may  be  the  legaLconsequen* 
ces. 

All  promises,  agreements  and  contracts,  whether  written  or 
verbal,  upon  an  usurious  consideration,  or  in  other  words,  with 
a  view  to  obtain  more  than  legal  interest,  are  void,  into  whatever 
bands  they  may  come.  But  judgments,  including  usury,  are  not 
Foid,  though  if  entered  up  on  confession,  by  virtue  of  a  war* 
rant  of  attorney,  it  may  be  set  aside  on  motion,  upon  the  ground 
that  the  warrant  of  attorney  is  void  ;  and  so,  probably,  if  the 
defendant  should  confess  in  person.  It  is  however  said,  that 
if  such  judgment  be  assigned  to  a  third  person,  for  a  valuable 
consideration  without  notice  of  the  usury,  the  court  will  re- 
fuse the  rule  to  set  it  aside. (s)  I  am  of  course,  here  speaking 
of  a  court  having  power  to  control  or  set  aside  its  judgments  on 
motion  ;  which  I  suppose  is  not  the  case  in  a  justice's  court. — 
I  know  of  no  way  to  set  aside  such  a  judgment,  in  the  court  of 
which  I  am.  treating,  unkss  it  be  by  certiorari,  and  assigning  the 
usury  in  the  court  above,  as  an  error  in  fact,  as  'is  done  for 
any  other  irregularity,  or  error,  which  did  not  come  under  the 
justice's  observation. (t)  But  where  a  judgment  Is  obtained  bj 
a  regular  proceeding,  in  the  ordinary  way,  without  collusion,  it 
is  conclusive,  though  the  subject  matter  upon  which  it  was  ren* 
dered,  may  be  usurious.  And  a  note,  given  as  security  upon 
Bucb  a  judgment,  is  valid. (ii^  The  creditor  who  sues  upon  a 
contract,  in  the  least  affected  with  usury,  whether  it  be  written 
or  verbal,  is  subjected  to^tbe  loss  of  his  whole  debt,  for  all  is 
▼oid,  and  as  though  it  had  never  been.  But  where  the  money  faai 
been  paidi  the  excess  only  can  be  recovered  back.(x) 

If  the  contract  to  pay  nooney,  or  other  thing,  be  fair  and  va- 
lid in  its  creation,  not  having  been  made  for  usurious  purposes, 
any  subsequent  agreement  of  forbearance  upon  usury,  or  any 
-^  other  usurious  transaction,  would  not  avoid  it,  though  the  usu- 


(r)  Viri.  Ord  on   usury,  64  to  88,  ft)  15  John.  87. 

iL  rnse^  there  cited.  (u)  2  Cainee,  150. 

(9)  S  John.  cas.  268. 1  John.  Rea.  M  1*  JK.  R*  L>  65. 
«3I.  Note.  S  C.         * 
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ry  paid,  might  be  recovered  back.(v)  And  where  a  ?a!id  con- 
tract is  takea  up,  and  an  Qsurious  one  g:iven>  as  a  snbftitue,  the 
second  one  being  Toid>  Ibe  first  remains  binding,  and  may  be 
sued  upon. (2:) 

A  subsequent  setoritj,  taken  by  the  creditor,  or  any  one 
claiming  under  bim,  not  bona  fide^  as  a  sobfititute  for  an  usari- 
ouscontnict,  or  any  part  thereof,  or  as  security  for  fulfilling  the 
same,  or  any  part  thereof,  or  indeed  in  any  way  connected 
with,  or  dependant  upon  it,  follows  the  fate  of  the  first,  and  is 
absolutely  void  (a)  But  where  I  become  bound  for  you,  to  pay 
an  usurious  debt  ;  and  you  agree  to  indemnify  me>  you  are 
bound  by  such  counter  agreement (6)  And  where  1  lend  you 
money  on  usury,  and  to  pay  roe  you  become  bound  to  A,  whom 
I  justly  owe,  A,  being  ignorant  of  the  usury,  such  contract  in 
the  binds  of  A  is  valid.(c)  And  where  a  mortgage  is  given,' on 
an  udfjrious  consideration,  a  brnia  fide  purchji^er,  under  the 
mortgjiiree,  will  not  have  his  rights,  as  such  purchaser,  impeach- 
ed for  the  usury. (</)  But  it  would  be  otherwise,  if  he  had  no- 
tice of  the  usury,  gave  no  consideration,  or  was  not  z,bonafide 
purchaser,  in  every  other  respect.(e) 

It  is  provided,  by  the  *'  act  to  prevent  abuses  in  proceedings 
before  justices  of  the  peace,''(/  )  that  no  justice  of  the  peace, 
or  constable,  shall  directly  or  indirectly  buy,  or  be  interested  in 
buying,  any  bond,  bill  or  promissory  note,  bill  of  exchange,  book 
debt  or  other  chose  in  action,  for  the  purpose  of  commencing 
any  action  thereon  ;  nor  sh  dl  nny  justice  or  constable,  by  himself^ 
or  by  or  in  the  name  of  ^ny  other  person  or  persons,  either  befbr^ 
or  after  suit  brought,  either  lend  or  advance,  or  agree  \o  lend 
or  advance,  or  procure  to  be  lent  or  advanced,  any  money  to 
any  person,  in  consideration  of,  or  as  an  inducement  to,  the 
placing,  or  having  placed,  in  the  hands  of  such  justice  or  con- 
stable, any  debt,  demand,  or  chose  in  action,  against  any  other 
person,  for  collection. 

4  I 

By  the  same  act,  such  offence  is  declared  a  misdemeanor, 
SQbjectjng  the  offender  to  fine  and  imprisonment  ;  and  the  con- 
viction further  operates,  as  a  forfeiture  of  the  justice's  or  con« 
stable's  office. 

By  the  second  section  of  the  same  act,  it  is  provided,  that 
the  defendant  may  prove  in  his  defence,  in  any  suit,  that  the 
subject  of  such  suit  was  bought  and  sold,  or  received  for  pros- 


8 


^    2  Cainefl,  cae.  error,  66.  Ot\  Ord  on  usury,  100. 

z)  Wot  the  above    doctrine  gen-  Cc)  id.  97,  R.  10  Jt>hn.  186.'* 

•rally,  from  note  (r)  to  this  note,  Ten  (0,  John.  1B5. 

rid.  Ord  on  usury,  W  to  8S,  k.  ca-  f«)  W. 

aes  there  cited.  (/)  JLewi^  fail.  49.  c»  159. 

(a)  3  T.  R.  531.  5  Taunt,   Rep. 
780.  2  Connecticut  Rep.  N.  S.  276. 
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ecotioQ,  c(Nilrary  to  the  proTisions.of  aaid  aet.  Oo  the  trial, 
the  plaintiff  or  plaiotiffs  or  any  other  person  who  may  be  in- 
terested in  the  recovery,  may  be  eiiamioed,  on  oath,  touching 
the  said  defence  ;  and  if  such  plaintiff,  or  other  person  interes- 
ted, shall  rpfase  to  answer,  on  oath,  any  pertinent  question, 
tending;  (o  show  a  violation  of  this  act,  or  if  it  shall  appear  upOQ 
the  trial,  that  the  subject  of  the  sait'bad  been  bought  or  procur- 
ed, or  any  money  l^nt  or  adyanced.  upon  the  same  contrary  to 
this  act,  the  pl-<untiff  shall  be  nonsuited  :  provided,  that  any  e?- 
idencp  derived  from  the  examination  of  the  plaintiff,  or  other 
person  interested  in  stieb  recovery,  shall  not*be  admitti^d  in 
proof  against  them,  on  any  criminal  prosecution,  for  violating 
the  provisions  of  said  act. 

And  ftirther,  the  defendant  may  serve  a  notice  on  the  pklo- 
tiff,  at  l<»ast  two  dayti  before  the  trial,  requiring  him  to  appear 
per!<on:illy  at  such  trial ;  and  in  case  sach  plaintiff  shall  not  at- 
tend ns  uforesiaid,  he  shall  be  nonsuited,  in  case  doe  proof  be 
mndo  of  the  service  of  i^uch  notice,  unle$>s  such  failure  to  attend 
shall  1)0  satisfactorily  accounted  for  by  the  plaintiff,  in  which 
case  thf"*  irial  stt  id  be  |)Oi*lpon»ni,  from  time  to  time,  until  such 
plaintiff  shall  personally  attend  the  same. 

Thp  plaintiff,  when  he  attends,  is,  by  the  act,  entitled  to  the 
same  fees,  as  are  by  law  allowed  witnesses  in  other  cases. 

The  notice  to  attend,  required  hy  the  act  to  be  given  to  the 
plaintiff,  may  be  in  the  following  form : 

Justice's  Court. 
Richard  Roe^     ^       Before  Philip  Green,  Esq.  one  of  the  joati- 

ads.  2    ^^^  ^^  ^^®  peace,  in  and  for  the  county  of 

James  Jackson.  )    Saratoga : 

Sir — Take  notice,  that  you  are  hereby  required  to  appear 
personally,  at  the  tria^  of  this  cause,  on  the  14th  day  of  Septem- 
ber instant,  at  1  o'clock  P.  M.  at  the  dwelling  house  of  the  above 
named  justice,  in  the  town  of  Saratoga  Springs,  in  said  county, 
in  order  to  your  being  examined  on  oath,  pursuant  to  the  act  to 

g re  vent  abuses,  in  proceedings  before  justices  of  the  peace.-— 
ated  the  8th  Sept..  2820. 

Tour's  &c. 

RICHARD  ROE,  defendant 

in  this  cause. 
To  Mr.  James  Jackson,  plaintiff 

in  this  cause. 

This  notice  should  be  delivered  to  the  plaintiff  personally,  if 
te  be  fouad  at  bie  «i«al  place  of  residence.    If  not,  it  would 


kau. 
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prolmbly  be  efficient,  vrithiA  (he  ra1e«  laid  d^mn  by  the  Su- 
prc:ne  Court,  rci^uUtiQ^  the  mode  of  service  in  like  caise«, 
to  leave  it  Ht  the  plaintifif's  dwelltog  bause,  with  his  wife,  ser* 
▼ant  or  socoe  one  of  his  fanMlY.(jf)  It'  Rfatinld  also  be  served  at 
least  two  days  before  the  triiu,  exclusive  of  the  day  of  service ; 
lor  in  all  notices,  one  day  is  to  be  taken  inclusive,  and  the  other 
exclusive.f^)  So  th^t  a  notice  to  appear  on  the  14th  Septem- 
ber, should  be  served,  at  least,  as  early  as  the  12th  of  the  same 
ttontb.  This  may  be  done,  although  Sunday  be  one  of  the  day8.(t) 

As  we  shall  have  occasion  he  reader  to  advert  to  the  above 
mle,  and  some  other  rules'  relating  to  the  computation  of  timO) 
in  proceedings  before  justices,  as  well  as  in  execution  of  pro- 
cess, issuing  from  a  justice's  court,  we  may  as  well,  in  this  place 
meotiOD,  that,  as  a  general  role,  wherever  a  time  is  mention* 
BD,  EITHER  iJf  A  STATUTE  OR  CONTRACT,  to  he  compiUedfrooh  an 
act  done,  or  from  the  date  of  a  contract^  or  other  date,  the  day  of 
doinf  the  act,  or  of  the  date,  is  to  be  included  in  the  compota- 
tion.(J)     And  indeed,  in  one  case,  this  doctrine  was  extended 
to  a  notice  required  by  a  statute  ;'  for  where  the  expression  of 
the  statute  was,  that  no  suit  should  be  brought,  wUU  one  calendar 
month  next  after  notice,  the  court  held  this  exi^ression  satisfied, 
by  a  notice  on  the  28th  April,  and  the  issuing  the  writ  on  the 
28th  May,  thereby  including  both  the  first,  and  the  last  day  in 
the  compntation.(£)     But  1  have  considered  this  application  of 
the  rule  to  notices,  as  overruled  by  the  broad  lans^age  of  the 
Supreme  Court,  in  their  decisions  last  cited.     This,  however, 
is  but  an  exception,  and  the  rule  is  lef^  to  operate  in  other  ca- 
ses.    The  mode  of  computing  time  upon  a  bill  of  exchange  and 
Sromissory  note,  we  have  seen  is  another  exception  ;(/)  but  I 
0  not  now  remember  a  third.     Thii<>,  in  a  case,  where  a  lease 
is  to  run  so  many  years  from  the  date,  or  ,a  contract  is  to  be 
performed  so  many  months  from  the  date  ;(m)  or  where  a  stat- 
ute requires  an  act  to  be  done,  within  so  many  months,  afler  the 
expiration  of  a  sheriff's  office  ;(n)  or  an  action  to  be  commen- 
ced, within  so  many  years,  after  the  injury  committed,  or  cause 
of  action  accrned  ;(o;  the  day  of  the  date,  or  the  act  done, 
must  be  included  in  the  computation.     And  the  case  last  cited 
from  Brownloiv  and  Hobart.  shows  this  to  Ire  an  important  rule, 
with  regard  to  the  computation  of  time*  under  the  statute  of  lim- 
itations generally.     So,  in  computing  time  after  an  arre8t',(^p)  ot 


)  Vid.  7  John  96.  4  T.  R.  4G5.  (Q  Ante,  ft5.        > 

%)  3  John.  261.  5  Id.  232.  (m)    Vid.  cases  cited  in  Wood- 

t)  3  John.  2S1.  fall^s  Lfiod.  &   Tenant,  163.  Doug. 

0  )    ^'^*  casscs  cited  in   Wood-  464,  5. 

fall^s   Land,   k  Tenant,  163.  Diiug.  Yn)  Doug.  463. 

463.  3  T.  R.  623.  3  East,  407.  (o)  1  Browol.  156.  Hob.  139. 

{k)  3  T.  R.  623.  (p)  3  East,  407. 
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after  the  makin^'of  a  ledtti^a)  .the  .day  of  the  act  done  is  to  be 
iacluded.  Bat  the  vvords,  from  the  day  of  the  date,  and  so  I  sup* 
'pdsefram  the  day  of  any  other  act  done,  excludes  such  day  from 
the  computation. (r)  But  the  ordinary,  legal  import  of  the  above 
words,  may  be  controlled  in  all  the  cases  above  mentioned ; 
and  a  different  meaning  given  to  them  by  something  appearing 
in  the  context  of  the  statute,  contracture,  where  tliey  are  used.  (9) 

The  space  of  a  yeeir  is  365  days,  excepting  bissextile  or  leap 
year,  which  contains  366  days  (r) 

A  months  in  law,  is  a  lunar  month  of 28  duj'S,  0  ^bich  tbce 
are  13  in  a  year,  so  that  the  expression  12  months,  in  a  statute 
or  contract,  means  only  48  weeks  ;  and  if  the  Legislature  in  a 
statute,  or  the  parties  to  a  contract,  mean  to  compute  by  calen- 
dar months,  or  by  a  year  or  years,  they  must  say,  calendar 
months,  a  year,  &c.  for  if  they  say  a  month,  or  so  many 
months,  the  computation  shall  always  he  by  lunar  months,  (u) — 
Thus,  when  the  statute  authorizes  a  justice  to  adjourn  a  cause, 
for  a  time  not  exceeding  three  montb8,(i>)  he  cannot  overgo  the 
term  of  twelve  weeks*  But  it  is  said  the  expression,  '*  a  twelve 
month,^*  means  a  whole  year.(«) 

In  the  space  of  a  day,  all  the  twenty-four  hours  are  usually 
reckoned,  and  the  law  rejects  all  fractions  of  a  day,  so  as  to 
avoid  confusion.(x)  Tl^s  shows  that  the  practice  of  computing 
the  time  of  serving  a  summons,  and  other  similar  calculations, 
from  such  an  hour,  to  such  an  hour,  of  different  da}'S,  in  order 
to  satisfy  the  time  required  by  the  statute,  is  erroneous,  and,  ia 
general,  when  a  person  is  bound  to  pay  money,  or  do  any  other 
act,  on  a  certain  day,  he  has  time  till  twelve  at  night  of  that  day, 
after  which,  the  following  day  commences. (^) 

We  shall  have  occasion  to  apply  some  of  the  above  rules 
more  particularly,  when  we  come  to  speak  of  adjournments,  and 
process,  with  the  time  of  its  return,  execution,  kc. 

Duress  of  imprksiormgkt,  or  duress  per  mirj^s,  avoids  all 
contracts.  The  first  is,  where  a  man  is  illegally  imprisoned. — 
If  ificooftequence  of  this,  he  enters  into  any  contract,  il  is  void, 
though  otherwise,  upon  a  good  consideration.     But  this  would  /] 

not  be  the  case,  if  in  consequence  of  a  legal  imprisonment. 


[q)  Hob.  140.  U  John.  Rep.  119.  S.  P.  1  John. 

V)  Vid.  2Salk.  413.  caa.  100.  7  John.  217. 


[*)  Vid.  Woodfall's  Land.  &  Ten-  (v)  1  N.  B.  L.  389. 

am,   163.  (ir)6Co.  Rep.61. 

(t)  2  Blac.  Com.  141.  he)  %  filac.  Com,  141. 

(n)  id.  k  vid.  3  Jofao.  Ch.  cas.  74.  (y)  id. 


TRESPASS  ON  THE  CASE.  146 

Burest  per  tntfuu,  is  where  a  man  is  threatened  with  some 
personal  iojnry,  as  death,  illeg^il  imprisoameut,  .u'riyhem,  as- 
saolt  and  battery,  or  the  like:  If  he  coatracts  uoder  the  iufla- 
ence  of  fears  thus  excited,  his  contract  is  void,  though  upon 
food  consideration.  (^) 

The  right  of  pleading  durffs^  in  avoidance  of  a  contract,  is, 
like  infancy,  a  personal  privilege  ;  and  i  have  no  right  to  plead 
that  i  entered  into  a  bond  or  other  contract,  with,  or  ii^  behalf 
of  another,  on  account  of  duress  upon  him. (a) 

The  cohtract  of  an  infant,  a  uarrigd  woman,  an  lOioT, 
or  LUNATIC,  may  in  general  be  Avoided,  and  in  some  cases  is 
absolutely  void.  But  an  infant  may  bind  himself  to  pay  for  ne- 
cessafies,  suitable  to  his  situation  in  life,(6)  unless  he  live  trtth 
his  falher  or  mother,  master  or  mistress,  and  is  maintained  bj 
them,  io  which  case  even  his  contract  for  necessaries  is  void.(c) 
He  can  in  no  case  bind  himself  by  a  bill  of  exchange,  promisso- 
ry note,  or  settlement  of  an  account  even  foe  necesbaries,  suck 
eontract  being  utterly  void. (<f)  And,  although  he  may  bring  an 
action  for  an  injury  done  to\  or  a  contract  made  with  him,  yet  if 
he  settles  such  injury,  or  for  the  violation  of  a  contract,  it  shall 
not  bind  him.  £ut  in  an  action,  the  payment  may  be  given  ia 
evidence,  in  mitigation  of  damages,  and  this  even  by  a  co-tres- 
passer defendant,  where  the  infant  has  received  satisfaction 
from  one  of  the  wrong-doers,  and  given  him  a  discharge. (e)  An 
infant  may  also  bind  himself,  by  a  renewal  of  his  promise,  on 
his  coming  of  age.  This  must  be  by  a  promtsey  for  a  bare  ac- 
knowledgment  of  the  debt  is  not  sufficient. 

It  was  formerly  holden,  that  an  idiot  or  lunatic  could  not 
avoid  his  contract  at  law,  upon  a  maxim,  which  had  srowo  up, 
without  reason  in  the  opinion  of  many,  that  a  man  thall  not  b^ 
mllowed  to  stultify  him»elf.  This  doctrine  is  now  exploded,  and 
he  may,  in  all  cases  defend  against  his  contract,  on  the  ground 
aither  of  idiocy  or  lunacy.(/) 

An  idiot  is  a  fool  or  a  mad  man  from  his  nativity,  and  who  ne- 
ver has  any  lucid  intervals  ;  or  one  who  is  made  such  by  sick" 
ness. — A  lunatic  is  a  fool  or  madman,  but  who  has  intervals  of 
xeason.     In  either  case,  persons  of  this  description,  having  ea- 


<*m 


(m)   Vid.  Bac.  Abr.  Ut.   Dvrbss.  (e)  6  Mast  Rep.  78. 

(a)  Cro.  Jac  187.  IS   John.  256,  C/)    S  Day's  Rep.  90.  15  John, 

per  Speoca^  J.  603,  k  for  the  above  tubject  of  iiv 

(6)  Vid.  1  Com.  00  Con.   148  to  fancy,  coverture,  idiocy  and  lunacy 

'^*  moro  at  large«  vicU  1  G%m»  on  Gea* 

fO  9iohn.  141.  148  !•  17e. 


170. 

to  John.  37. 


Id 
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tntes  are  frequently,  on  the  execution  of  a  commisnoo  of  laiiacf 

from  Chancery,  consigned  with  their  person  and  efitates,  to  the 
custody  of  a  committee,  having  power  to  take  care  of  their  per** 
gone,  and  manage  their  estates.     In  this  situation,  it  is  often  ne-« 
ee«sary  that  suits  should  he  prosecuted  in  a  justice's  court,  for 
or  against  them.     For,  though  an  idiot  from>  his  nativity,  be  oOt 
Hable  on  bis  contract  ;(g)  yet  he  is  answerable  in  damages,  for 
any  wrong  he  may  have  committed,  the  same  kis  any  other  per* 
son.     And  so  of  a  lunatic      And  either  of  them  are  thus  liable^ 
even  after  the  execution  of  a  commission,  and  being  ordered 
into  the  custody  of  their  committee. (A)     A  lunatic  is  moreover 
liable  for  debts  which  he  has  contracted,  during  a  lucid  inter*' 
Tal,  before  the  commission  executed  ;  and  either  of  them  may 
sustain  injuries,  or  have  debts  due  them,  the  same  as  a  sane 
person.     An  idiot  must  sue  or  defend  in  person  }  otherwise  of 
a  lunatic,  for  he  may  appear  in  person  or  by  attorney,  if  of  full 
age,  and  if  not,  by  next  friend  or  guardian,  the  same  as  in  other 
cases.(t)     And  in  all  these  cases,  the  committee  or  some  other 
proper  person,  may  be  joined  with  htm,  when  either  plaintiff 
or  defendant,  by  the  court*  to  assist  in  managing  the  prosecu- 
tion 6r  defence.     And  when  an  idiot  or  lunatic  have  no  com- 
aaittee,  the  court  may  appoint  a  next  friend  or  guardian,  the 
same  as  in  case  of  an  infant.(j)     An  idiot  or  lunatic  are  subject 
to  arrest  and  action  at  law,  the  same  as  others,  and  may  be  im^ 
prisoned  on  mesne  process,  or  execution,  or  their  personal  pro-^ 
perty  may  be  taken  and  sold  upon  executioo.(^)     Rot  from  the 
construction  given  by  the  Cbanceller,  to  our  statute,  in  rela- 
tion to  tbeir  estates,  no  execution  for  debt  can  reach  their  lands^ 
after  the  commission  executed. (/)      For  injuries  to  the  land 
er  crops  of  the  idiot  or  lunatic,  even  after  he  is  committed,  ac' 
tion  must  be  brought  in  his  own  oamei.(m) 

Of   CERTAIIf   THINGS,  WHICH    AVOID   SIMPLE  CONTRACTS  ONLT. 

2.  The  legal  avoidance  of  simple  contracts  may  be,  1.  By 
.FRAUD..  The  basis  of  all  dealings  is  good  faith  ;  and  though  T 
have  agreed  to  buy  an  article  of  a  man,  in  which  there  is  some 
secret  defect^  known  to  him,  but  unknown  to  me,  but  which  he 
conceals,  I  am  not  bound  to  carry  the  contract  into  effect,  if  I 
find  it  out  before  the  delivery  ;  and  if  not  till  afterwards,  I  may 


^m 


//e)  8  Day,  90, 15  John.  603.  (k)    2T    R.  390.  1   Tid«<,    184. 

(h)   Vfd.  Bac.  ab.  lit.   IdioU   As  4  T.  R.  121.  6  T.  R.  133.  2Bo0.  St 

Lunacics,(£)  &  authoritiei  there  ci-  Pull.  362.  13  Ve's.  385.  13  Ves.  590. 

M.                                                     .  (0  3  John.  Cb.  cas.  252.  id.  400. 

(i)  id.  (G)  &  catet  there  cited.  IN.  R.  L.  147. 

(j  )  Vid.   Cooper's   Med,  Juris«  (m)  2  Sid,  129.  Hob.  2U. 

Sudence,  374,    5,  6^  k  tbt  WMV 
era  tilfd. 
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f  etarn  it,  aa  we  bave  before  seen,  and  sue  him  for  wh«it  I  have 
paid.(n)     The  same  may  be  said  of  an^  other  frauds  deceit  or 
imposition,  which  he  may  practice  upon  me.     And  although  I 
am  thus  led  to  contract,  in  the  strongest  terms  ^ac^ainst  myself, 
as  by  at^reeing  to  run  my  own  risk  as  to  the  goodness   of  the 
article,  or  other  subject  of  our  agreement,  the  whole  is.  notwith- 
standing, fraudulent  and  ?oid.(o)     Where  one  purchased  goods 
en  credit,  which  be  obtained  by  a  false  representation,  tbit  he 
Was  a  merchant  in  good  business,  &c.  which  good<<  were  attach- 
ed by  his  creditors,  the  vendor  recovered  the  goodx  by  reple- 
Tin,  out  of  the  hai^ds  of  the  credi(ors.(]5  Mv*».  Rep.  loG)     So 
goods  were  recovered  by  replevin  of  an  infant,  who  obtaioed 
Ihem  by  a  fraudulent  representation  th^t  he  was  of  age  ;  but  af- 
terwards avoided  the  paying  for  them  by  a  plea  of  infancy.(16 
Mass.  Rep.  359.) 

2.  With  regard  to  such  part  of  the  statute  of  frauds, (;>) 
as  a  justice  is  legally  competent  to  consider,  it  is  proper  to  no- 
tice, that  by  this  statute,  all  leases  and  terrmfor  years^  created  by 
parol  and  not  in  writings  and  signed  by  the  parlies  so  making  or 
crtaling  the  same^  or  their  agents  thereunto  lawfully  authorized 
by  wriiingy  shall  have  the  force  and  effect  of  leases  at  will  only ; 
•  except  all  leases,  not  exceeding  the  term  of  three  years  from 
the  making  thereof,  whereupon  the  rent  reserved  to  the  land- 
lord, during  such  term,  shall  ainount  unto  two  third  parts,  at 
least,  of  the  full  improved  value  of  the  thing  demised. 

The  term  va/ue,  here  means  its  value  in  rent  or  income  an* 
Bually,  or  for  such  other  time  as  the  rent  shall  be  reserved,  and 
not  the  price  of  the  land  demised.    "" 

The  meaning  of  the  statute,  is,  that  a  parol  lease  for  more 
than  three  yearsr  or  for  less  than  that,  at  a  rent  below  two 
two  thirds  of  its  value,  should  not  operate  to  create  a  term  or 
interest  in  the  lessee,  for  the  time  mentioned  ;  but  still  the  les- 
see, under  such  an  agreement,  would  be  a  tenant  from  year  to 
year,  on  his  entering  into  pos^se^sion.  and  as  such  accountable 
m  an  action  for  use  and  occupation  for  the  rent  agreed  upon.-- 
And  indeed,  such  lease  is  void,  merely  as  to  the  term,  but  in 
other  respects,  the  tenant  holds  under  the  iease,  though  it  be 
for  more  than  three  years  ;  and  it  is  valid  to  regulate,  not  only 
the  rent,  but  the  time  when  the  tenant  is  to  quit,  &c. 

The  statute  also  gives  the  same  effect  to  a  lease  of  an  uncer- 
tain interest  ;  that  is  to  say,  where  no  term  is  specified.     Such 


(n)  Ante,  57.  ffi)  1  N.  B.  L.  78.  S.  ». 
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leai^es,  withont  limitation  of  time,  at  an  aDtmal  rent,  are  in  lite 
manner,  leaiies  from  year  to  year. 

A  lease  for  three  years,  by  parol,  to  commence  in  futare,  is 
void  hy  the  statute  ;  but  a  lease  by  parol  for  a  year  and  a  half, 
to  roiiunenre  one  year  hence,  is  valid,  for  it  does  not  exceed 
three  years  from  the  making.  And,  if  land  be  leaded  for  a  year, 
and  fio  from  year  to  year,  as  long  as  both  parties  please,  this  is 
an  agreement  for  two  years  certain  ;  aoc}  if  thif  lessee  hold  on, 
after  the  two  years,  he  is  not  a  lessee  at  will,  but  for  a  year 
aertain^  and  such  agreement  by  parol,  b  valid. 

But  if  the  original  contract  were  for  a  year  only,  at  eight 
pounds  rent,  without  mentioning  any  time  certain,  it  would  be 
a  tenancy  at  uill,  aftei  the  expiration  of  the  year  ;  unless  there 
was  some  cvidf-nce,  bv  a  regular  f>ayment  of  rent  annually,  or 
half  yearly  that  the  intent  of  the  parties  was,  that  he  should  be 
a  tenant  fiom  year  to  year.(^) 

Bt  the  same  sTATCTE,(r)  no  action  lies  to  charge  any  exec- 
ttfor  or  administraiot  ^  upon  any  special  promise  to  sm^wer  dann- 
ages  out  of  his  own  estate,  or  whereby  to  charge  the  defendant, 
upon  any  special  promise  to  amwer  for  the  debt^  default  or  fnw- 
carriagis  of  another  person,  or  to  charge  any  person  upon  any 
agreement,  made  upon  consideration  af  marringe^  or  upon  cny 
eontrnit  or  sale  of  lands ^  tenements  or  hereditaments^  or  any  in* 
ieresr  in,  or  concerning  them,  or  upon  any  agreement,  that  is  not 
to  be  performed  within  the  space  of  one  year  from  the  making 
Ihereoj;  unless  the  agreement,  or  some  memorandum  or  note 
th»»reof,  shall  be  in  writing,  and  signed  by  the  party  to  be  char- 
gff^  therewith,  or  some  other  person  thereunto,  by  him  or  her, 
Liwfully  authorized. 

It  is  worthy  of  remark,  ia  all  cases,  arising  under  the  11th. 
fectinn  of  this  statute,  the  substance  of  which  we  have  giyao 
above,  that  the  promise  most  not  only  be  in  writing,  and  signed 
as  ifi  therein  required  ;  but  it  must  also  be  upon  a  valid  consid- 
er iition  in  the  law,  and  such  consideration  mtist  be  set  forth,  ex- 
pressed or  otherwise  appear,  upon  the  face  of  the  writing,  or 
it  is  void  equally  as  thoueh  it  had  been  hy  parol. (it)  For  the 
word  agreefneni  in  the  statute,  mejms  the  consideration,  as  well 
as  other  pHrts  thereof  (^)  And  be  the  consideration  what  it  may, 
thonerh  never  so  valuable,  the  promise  is  foid  ualess  it  be  ia 
writingi  signed,  kc,{u) 


(q)  Vid    Woodf.  Land,  k'  Ten-  (*)  7  T.  R.  S4a.  T.JT. 

ant,  W,20,  K  A.- sen  ihcre  cite**.  Vid.  (t)  5  East,  !«  ?  John.  Rep,  !!•. 

also  Antf,  astumptit  tot  UM  and  8  id.  29. 

accupn  tion.  (u)  JiiBfao.  W»  \  id.  2t. 

fr)S.  11.  v/^»» 
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^  ^ery  few  cases  have  arisei),  givtog  a  constraction  to  the  first 
slause  of  the  above  statute,  relative  to  the  promise,  &c.  b)  aa 
executor,  &c.  Bat  the  second  clande,  reldling  to  a  proiuise  to 
answer  ft>r  the  debt,  ^c.  of  aoother,  has  ofteo  been  the  subject 
of  judicial  cotnineot,  both  in  England  and  America.  i*o  render 
such  a  promise  void,  there  tnust  be  a  subs^ii^ting  deaiand,  aj^ainst 
the  person,  whos  liability  is  assumed.  I'hus,  where  John  owes 
Ja.nes  ten  dollars,  aud  1  tell  Jamei^  that  if  he  will  vvait  upon 
John  ten  days,  1  will  pay  il,  and  Jamet  agrees  to  %vait  according- 
ly ;  this  promise  u  void,  iinb^<^  in  writini;,  (or  John  is  still  liable, 
as  well  a«t  .  Or,  if  1  should  tell  Jam^»  to  sell  j^oods  to  Jolin^ 
and  thai  1  will  see  hi^n  paid,  and  be  does  so.  chaining  them  in 
acc4»int  to  Jfjkn^  tiiis  promise  is  void,  for  the  same  reason.  And 
so,  if  1  Hhouhi  tell  him  to  sell  goods  to  John^  and  charge  it  to  botb| 
1  an>  (i>»t  liable.     But  to  m.ika  me  liable,  the  sole  credit  must  be 

*  given  to  me,  ami  non^  at  II  to  John.  And  for  this  reason,  if  io 
th''  instance  ahove  menfitme.i,  I  tell  James  that  I  will  see  him 
paid.  ifjjh7i  does  not.  this  is  equally  void.Tv)  But  if  1  order 
goods  or  work  to  be  furnished  to,  or  done  for  another,  and  en- 
ga:;^;  to  pay  for  it  myself,  as  if  I  should  tell  the  vendor,  "  Sir,  I 
v/ill  see  you  paid,''  this  is  a  sale  to  me,  though  the  article  be  de- 
livered to  another,  by  roy  appointment.  The  sole  credit  is  givea 
to  me,  and  1  am  consequently  liable,  though  there  be  no  pro- 
mise in  writing.(ze7)     And  here  it  is  plain,  that  there  is  no  debt 

^  against  any  one,  except  me.  But  in  the  first  instances,  whero 
there  is  still  a  debt  against  another,  or  1  attempt  by  parol,  to 
make  the  debt  against  another  and  me  jointly,  1  am  not  account- 
able, even  though  the  one  in  whose  behalf  1  promised,  has  put 
property  enough  in  my  hands  to  iculemnify  me,  and  for  the  pur- 
pose of  paying  the  debt. (or) 

The  above  distinction  between  an  original  and  collateraUpro- 
mise,  was  recognized  by  a  late  case  on  certiorari.  Chase^  (whose 
Dephew  wished  to  carry  newspapers,)  said  to  Day,  the  printer 
of  a  newspaper,  "^  If  my  nephew  !4iou1d  call  fi)r  papers,  I  will 
be  responsible  for  the  papers  that  he  shall  take  "  The  aephew 
[  acconlingly  took  papers,  and  told  Day  that  his  uncle  would  pay 

lor  them.  The  plaintiff  made  no  regular  charo:es,  against  either 
Chau  or  his  nephew,  but  kept  a  mere  written  memorandum  of 
the  number  of  papers^  delivered  weekly  to  various  po«t-riders, 
and  the  nephew's  name  was  in  the  list.  It  was  holden  that  this 
was  an  ori^ind  undertiikin^  by  Chase,  upon  which  he  was  Ua- 
bie  ;  and  that  this  was  never  ^he  debt  of  the  nephew. (y) 


\ 


(r)  6  Mod.  249.  2  T.  R.    80.  10         (x)  12  John. 291. 
Jbhii.  37,  ppr  Knot,  Ch.  J.  («)  ITioha.  14.  ft  fid.  Id.  115.  ■. 


(w)   6  Mod.  S48,  9.  2  T.  |U  80. 
1TJ»ka.l4. 


ISO  OP  THE  ACTION  OF 

In  (he  abore  case,  cit^d  from  the  12th  John.  291,  the  pre- 
mise, though  bottomed  u[)on  the  constderatioo,  thut  the  origioal 
deblor  had  pot  bis  properly'  into  the  hands  of  the  collateraLpro- 
missor,  wbs  holden  void  ^rithin  the  statute  of  frauds.     An  ezcep* 
tion  to  this  rale  is,  where  such  prorperty  deposited  in  trust  to 
pay  the  d^bt,  is  either  nionej,  or  converted  into  money  ;  io 
AQch  case  the  collateral  promise  is  binding.     Thus,  where  A» 
being  indebted  to  B,  gives  me  the  money,  or  a  horse  which  I 
aell  for  the  money,  to  pny  his  debt  due  to  B,  and  1  promise  B  to 
pay  him  the  debt,  having  the  money  in  my  hands,  1  am  liable. (jt) 
Ami  we  have  before  seen,  that,  though  the  property  is  undis- 
posed of,  yet  where  the  circumstances  will  warrant  the  infer- 
ence,  that  the  trustee  means  himself  to  be  considered  the  pur- 
*    chaser,  he  makei  himself  liable  for  the  debt,  which  the  pix)per- 
ty  was  intended  to  dif^charge  (a)     And  it  would  seem  that  in  the 
last  cases,  an  action  would  lie  for  money  had  and  received,  to 
the  use  of  the  creditor,  even  though  no  express  promise  be 
made  by  the  trustee  to  pay  the  debt. (6)     This  is  on  the  ground* 
that  here  being  a  trust,  created  for  the  benefit  of  the  creditor, 
^ven  though  it  be  without  his  knowledge,  he  may  yet  affirm  it, 
^nd  then  the  money  becomes  due  to  him.     He  makes  the  holder 
of  the  money  his  aE;ent,  and  the  law  will  infer  a  promise  to  him, 
from  the  equity  of  the  ca?e.(r)     But  the  law  never  htis  suppor- 
ted, either  an  express  promise  by  parol,  or  an  implied  promise 
jn  the^e  cases,  except  where  the  money  has  actually  been  re- 
ceived, or  the  goods  have  remained  80  long  on  hand,  that  the 
defendant  might  have  discharged  his  duty  as  trustee,  by  selling 
•*  them  and  obtaining  the  money. (J)     Nor  can  this  class  of  cases, 
well  be  called  an  exception  to  the  rule,  that  where  the  origin- 
^^  al  debtor  still  continues  liable,  the  collateral  promise  is  void  ; 
but  it  rather  appears  t6  runge  itself  under  another  class,  which 
me  sNiill  soon  notice,  by  which  it  is  settled,  that  where  the  col- 
lateral promise  is  in  consideration  of  the  discharge  oYthe  origin- 
al debt,  it  is  binding,  though  liy  parol.     Now,  in  the  above  ca- 
ses, does  not  the  creditor  clearly  say,  **  the  debitor  has  paid,  or 
caused  mohey  to  come  into  the  defendant's  hands,  intended  for 
my  use  ;  I  therefore,  accept  the  defendant,  as  my^  agent,  consid- 
er the  payment  to  him,  or  rather  hie  receipt  of  the  money,  aa 
my  own  act,  and  discharge  the  original  debtor  ?"      And  can 
1^  Ihere  be  any  doubt,  but  that  a  suit  for  the  money,  against  the 
trustee,  would  have  this  effect  ?  Unless  this  would  be  the  result, 
I  confess  myself  incapable  of  reconciling  this  right  of  the  credi- 
^    tor  with  the  long  settled  di^ttinction,  that  where  the  original  debt 


(»)   ^  Harris  &  Mc  Hemy's  \ja-  (6)  1  .lohn.  cas.  205. 

rjlaud  Rpp.  451.  1  John.    cas.  205.  (e)  id.  210,  per  K^nt,  J.  Cowp.290. 

3  Burr.  1S86.  3  Wils.  SOS.  vid.  alM  (tf)  ante,  59.     3  Harris    L  Mc. 

7  John.  99.  8  John.  14a,  Htory's  Rep.  4il.  1  J«bn.  oas.  Ml» 
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teuMiUi  a  promise  to  pay  it,  tboagh  upon  good  coDridenition» 
id  void ;  bat  that  where  the  second  cuutract  exttagoishes  the 
irst,  the  former  shall  biod^  though  not  reduced  to  if  ritiog. 

Accordingly,  if  1  promise  to  pay  Jatne^  for  the  debt^  default 
•r  miscarriage  of  JoA»,  provided  James  wiH  disc  barge  Jo^  frook 
all  liability,  aod  he  does  discharge  him  accordingly,  as  by  letting 
him  out  of  custody  on  execution,  or  giritig  him  a  release  of  the 
debt,  or  other  act  by  which  bis  claim  is  ibrever  extinguished  ; 
there  can  be  no  doubt  that  1  am  bound  by  such  an  eogagementt 
for  (his  is  properly  an  original  undertaking,  and  the  debt  oc 
•laiD  is  thus  shouldered  by  mu  alone. 

Another  case,  in  which  i  am  bound  by  a  parol  promise  to 
answer  for  another,  is,  where  a  creditor  has  a  lien  on  goods^^^ 
which  he  gives  op  upon  the  strength  of  my  promise  ;  as  if » 
landlord  have  distrained  goods  for  rent,  or  a  plaintiff  has  attach- 
ed or  taken  them  in  execution  £>r  a  debt,  or  a  carriage  maker 
kas  made  a  carriage,  or  a  tailor  a  garment,  or  a  tavern  keeper 
has  kept  horses,  having  the  usual  lien>  fur  the  price  of  the  work, 
or  horse  keeping,  and  1  promise  either  of  them,  that  1  will  pay 
the  debt,  for  which  they  hold  the  goods  in  pledge,  if  they  will^ 
deliver  them  up  to  me,  which  is  done  accordingly :  in  these  ca-- 
•es,  I  an^  bound  by  my  contract,  though  the  original  debt  still 
remain.  It  is  easily  seen,  to  whai  a  vast  variety  of  cases,  thia- 
last  exceptioikmay  be  extended. (Vide  18  John.. 12.) 

Again.  If  James  and  I  are  jointly  liable  to  John  for  a  debt,- 
and  upon  some  new  consideration  1  promise  to  pay  John  the* 
whole  claim,  or  any  part  of  it,  or  a  bill  of  costs  incurred  bf 
John  in  prosecuting  a  suit  upon  it ;  I  am  bound  by  this  promise»r 
for  it  is  not  so  much  a  promise  to  pay  the  debt  of  another,  ar 
my  own  original^  debt 

A  promise  to  pay  the  debt,  &c.  of  another  by  parol,  and  afs<r 
to  do  some  other  act,  is  void  for  the  whole,  the  contract  being 
entire. 

It  has  been  holden  that  a  parol  promise,  by  the  indorser  of 
m  dishonoured  note,  to  indemnify  the  holder,  if  he  will  proceed 
fo  enforce  payment  from  the  other  parties  thereon,  is  void  with- 
out being  reduced  to  writing. («)  But  where  I  promise  to  in- 
demnify a  man,  against  his  becoming  special  bail  for  another,  and 
he  becomes  bail  accordingly,  this  is  an  original  undertaking,  and 
binding  upon  me.(/)  And  so,  where  I  promise  to  gaoranty 
B's  note  to  you,  for  the  price  of  a  horse  to  be  sold  by  you  to 


(e)  a  £f^  R«p.  484»  (/)  10  HtuL  S4i. 
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B,  who  gives  jou  a  Bote  payable  to  joa  or  bearer,  which  I  en- 
dorse in  blank :  this  is  not  within  the  statute,  aod  you  may  write 
a  guaranty  over  the  indorseoieDt,  aod  charge  me  in  an  action  as 
the  guarantor  (g)  And  so,  where  I  agree  to  indeo^nil^  you^if 
you  will  subscribe  a  certain  sum,  towards  a  miniiiterV  salary^ 
which  you  do,  ]lhis  promise  of  indeoiDit}',  thoi^  b^  parol,  binds 
me  ;  and  in  such  case,  on  being  aaed  to  judgment  upon  }'OQr 
Sttbscriptioo,  your  action  lies  against  me  immediately,  before  ei« 
ther  enecuuon  apon,  or  payment  of,  tlie  judgment. (A) 

Forbearance  to  sue  by  the  creditor,  for  a  certain  time,  or 
generallj,  fvithout  8|>e<  ifyirtg  any  time,  is  a  good  considei-atioD 
to  siitpport  a  pronji^p  to  pay  the  debt  of  a  third  person,  it  pro- 
perly expre»>-f»ed  iu  fhe  ufitiiig(i)  And  where  you  refuse  to 
giTe  credit  to  A  for  goods,  till  he  gives  you  a  promissory  note* 
statingybr  value  received,,  and  1  write  under  the  note,  **  1  guar* 
«nty  the'^ilicve/^  and  sign  my  name  to  it,  upon  which,  you  let 
A  have  the  goods ;  although  this  is  a  collateral  undertakings 
tpon  which,  if  by  a  parol,  1  should  not  be  bound,  yet  my  writ* 
ten  guaranty  shall  bind  me  ;  for  though  it  1^  true,  that  no  coo- 
sideration  is  directly  expressed  by  me,  for  my  undertaking, 
yet  it  shall  be  referred  to  the  value  received^  mentioned  in  the 
note  of  A  ;  and,  being  all  one  transaction,  there  is  thns  a  suf- 
iicient  consideration  to  be  gathered  from  the  face  of  the  instru* 
ment,  to  f»i4Stain  my  engagement,  within  the  meaning  of  the 
statute  of  frauds. ( J  )  Such  a  paper  imports  one  original  en- 
tire transaqtion  ;  for  a  guaranty  of  a  contract  implies,  from  the 
force  of  the  term,  that  it  is  a  concurrent  act,  and  part  of  the 
original  agreement. (A;)  Hence,  the  plaintiff  may  declare,  if  he 
chooses,  on  the  contract  itself,  without  troubling  himself  about 
the  original  consideration,  and  recover  as  in  ordinary  cases,  by 
a  simple  proof  of  the  instrument. 

In  considering  these  cases,  arising  under  the  fltatnte  of 
frauds,  we  should  be  careful  not  to  confound  a  promise  to  the 
creditor ^  to  pay  the  sum  due  to  him  from  bis  debtor,  with  « 
promise  to  the  debtor,  to  pay  and  discharge  the  debt,  which  he 
owes  to  his  creditor.  This  last  case  steers  altogether  clear  of 
the  statute  of  frauds.  And  therefore,  where  I  deliver  money 
or  goods  or  other  thing  to  a  man,  or  cause  soch  delivery  to  be 
made  to  him  by  another,  and  he,  in  consideration  thereof, 
or  upon  any  other  consideration  moving  between  us,  promises 
me  by  parol,  to  discharge  my  debt  doe  to  A,  this  iM  a  good 


r)  IS  John.  175.  &  vid.  ante,  lOS.         (j  )  8  John.  29. 
0  17  John.  lis.  (()  id.  40»  p«r  Ktnt,  Ck.  h 

4  J^ha.  SS7. 
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promise  to  me,  upon  which  f  may  maintaia  on  action,  on  de- 
ficit of  per£ormaDce.(/) 

And  ^indeed,  in  the  case  of  Olmstead,  v.  Greenly, (m) 
I  understand  the  Supreme  Court,  as  going  still  farther,  and 
sustaining  an  action  upon  a  promise  direct  to  the  creditor  to 
pay  him  the  money  due  from  his  debU  r.  in  consideration  6f 
goods,  which  the  creditor  had  caused  the  debtoi  to  doliver 
over  into  Hie  hands  of  the  defendant ;  and  they  anyi  that  it  was 
the  same,  as  if  the  piaintiff  had  delivered  his  own  goods,  to  the 
defendant  as  (he  consideration  of  the  promise. (n) 

The  statute,  which  makes  a  parol  promifie  in  consideration  0 
inarriage  void,  is  confined  to  promises  of  money ^  or  other  valua- 
ble thini^,  and  does  not  extend  to  mutual  promises  to  marry.  But 
where  a  man~by  letter,  promises  to  give  such  a  fortune  with  his  . 
dausrhter,  to  B,  who  marries  her  upon  the  f  «ith  of  the  letter, . 
this  is  a  sufficient  writing,  to  take  the  case  out  of  the  statute 
of  frauds.     But  a  letter  merely  statioj^a  negotiation,  not  con- 
eluded*  ahout  a  certain  sum  to  be  given  to  the  plaintiff,  in  con- 
sideration of  his  marriage  with  another,  will  not  have  this 
effect.(o) 

As  to  a  parol  agreement  for  the  sale  of  lands,  tenements^ 
iic,  or  any  interest  in  or  concerning  them,  decisions  have 
fluctuated  'some,  on  the  question,  whether  a  sale  by  parol  of 
standing  timber,  crops  and  other  things  attached  to  the  free- 
hold, is  a  sale  of  an  interest  in  lands,  so  as  to  require  a  note  in 
writing.  But  they  have  finally  resulted  in  this  distinction  ; 
that  where  any  thing  fixed  to  the  freehold,  as  timber,  grass  or 
other  crops,  roiU  stones,  gravel  or  other  soil,  buildings,  fences  or 
other  fixtures,  are  by  the  agreement  of  sale  to  be  severed,  and 
are  in  a  state  of  readiness  to  be  so  severed,  and  are  capable  of 
being  separated  frook  the  freehold  without  violence  ;  they  are 
treated  by  the  parties,  as  personal  property,  and  are  to  be  so 
considered  in  law,  and  are  transferrable  in  the  same  manner  as 
gooiis,  wares  or  merchandize.  This  is,  where  the  timber, 
grass  or  other  crops,  are  grown,  and  ready  to  cut,  or  at  leasts 
are  10  6s  «o  euL,  immediately,  by  the  a^rreement.  But  where 
the  timber  crops,  &c.  are  young  and  not  fit  to  cat,  and  they  are. 
^pt  by  the  agreement  to  be  cut  in  their  then  state,  or  where  thci 


(/)  2  Eul,  S2S.  id.  S32,  per  LaW-     executors,  kc,  and  collateral  proin- 
rence  &  Le  Blaoc.  Ji.  17  John.  18.        ises,  to  answer  the  debt,  &c.  of  aii- 

rm)  IB  John.  12.  other,  vid.  1  Com.    oa   Coo*  ch, 

fti)  For  the  most  of  the  English 

Ks,  settling  and  illustrating  the 
above  doctnney  as  tt  promiset  by 


(m)  18  John.   iX.  other,   vid.  1   Com.     oi 

(ti)  For  the  most  of  the   English     IV.  p.  47  to  72. 
cases,  settling  and  illustrating  the         {o)  Vid.  id.  79  tn  7€. 
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fixtures  are  er  Id,  b  illioat  a  contemf:  lation  to  sever  them  Ittm 
the  fieeliuld,  the^  aro  to  be  deeuied  an  rnieresf  in  or  cooGern*" 
iDg  lands,  and  a  contract  of  sde,  must  be  in  writing. (j?) 

» 

A  parol  agreement  to  pay  for  the  improTementft  apon  lands, 
ts  binding .:  as  where  yon  deliver  up  the  |>o88es6ion  of  a  farm 
to  Hie,  and  1  agree  to  pay  you  twenty  dollan  for  the  improve- 
mcnts  theFeon.(9)  But  it  it  otherwise  if  you  entered  wrong* 
ully,thp  land  belonging  to  me  ;  because  in  such  case,  there 
would  be  no  consideration  to  support  a  promise,  written  or 
parol. (r)  Uhis  last  case  is,  ho wevei ,  wholly  independent  of 
the  statute  of  frauds. 

An  agreement  by  parol^  to  pay  for  writing  or  causing  to  be 
written,  (he  conveyances  of  lands  or  tenements,  is  vaHd.  Bot 
where  a  parol  agreement  is  made  for  the  sale  of  lands,  and 
the  vendor  is  ready  at  the  time  appointed  to  complete  the  sale* 
with  a  deed  drawn  and  acknowledged,  pursuant  to  the  bargain^ 
but  the  vendee  refuses  to  complete  the  sale  on  his  part,  no 
action  lies  for  the  expense  of  writing  the  conveyance,  or  oth- 
er incidental  charges,  the  agreement  to  sell  being  void  ;  and 
the  conveyance  being  a  mere  incident,  must  follow  the  fate 
of  the  principal  agreement,  but  if  the  writing  had  been  dr  -wa, 
on  the  defendant's  promise  to  pay  for  it,  tti  case  he  chose  to  be 
o£f ;  this  would  have  been  a  contract  distinct  from  the  agree- 
ment of  sale  ;  and  an  action  would  have  lain  upon  it(«) 

Tarol  agreements  not  to  he  performed  veithin  a  year.  These 
agreements  are  not  void,  unless  by  their  very  <emw,  they  are 
not  to  be  performed  within  a  year  Thus  an  agreeoieet  to  work 
a  year  or  more,  to  pay  money  or  do  some  other  act,  at  some 
time,  at  or  beyond  a  year  from  the  time  of  the  contract,  is 
void.  But,  if  the  agreement  may  be  performed  within  (he 
year,  as  if  it  depend  upon  the  happening  of  a  pwticuhu*  event, 
which  may  or  may  noi  take  place  within  the  year,  no  note  ia 
writing  is  necessary.  Thus,  if  a  man  promise  another  by  pa- 
rol, to  pay  htm  ten  dollars,  on  his  marriage,  or  on  his  retura 
from  Europe ;  whether  he  marries  or  returns,  within  a  year 
.  from  the  time  of  the  contract,  or  not,  the  piomissor  must  pay 
the  money,  on  the  event  h$<ppening.  And  where  A  promised 
by  parol,  to  pay  B  two  dollars  a  year,  for  his  services  as  a 
preacher,  though  this  promise  might  be  void,  yet,  where  it 
appeared,  that  the  defendant  bad  paid  for  several  years,  half 


(p)  11  East,  962.  3  Daj^t  Bep.  (a)  11  John.  145. 
476.  &  vid.  alto  1  Goai.  oa  Con.  (r)  5  Johi..  272. 
75  to  80«  («}  16  Jobo.  151. 
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-yearly,  it  was  hoWen  that  the  jory  might  infer  a  prwnise,  by 
ttte  defendant,  to  pay  by  half  yearly  irwlaLneot*.  and  thus  steer 
clear  ot  the  statute  of.frauds.  And  the  Supreme  Court  here,^«) 
Jav  down  the  English  Me  above  noticed,  that  the  agreetnent. 
to' come  within  the  operation  of  the  statute,  muat  be  expreisty 
4xUnded  in  performance,  beyond  the  year.  And  if  it  may  be 
performed  withinthe  year,  the  act  does  not  apply. (i) 

The  foHowing  case  should  have  been  noticed  before,  under 
its  appropriate  head  of  debt  or  Msumpsit,  ujwn  judgment,  tot 
either  rfefti  ornsiumpsU  will,  in  general,  lie  upon  the  aHjud.ca- 
tion  of  an  inferior  court.  As  this  case  is  inslnictive  upon  sev- 
eral  points  of  frequent  occurrence  before  justices,  1  give  it  at 
length.     It  will  be  found  in  0th  John.  367. 

Wallsworth  agaitut  Mead  akd  Greek. 

In  error,  on  certiorari,  from  a  justice's  court.     JHead  and 
«r««t,  as  overseers  of  the  poor  of  the  toivn  of  JVorro.e/i.  brougbt 
an  action  of  debt  against  WalUwortk,  before  the  justice,  to  re- 
oover  25  dollars,  on  an  order  of  bastardy,  made  by   two  justi- 
ces of  the  peace,  the  18th  of  September,  1801,  which  required 
W.  to  pay  the  weekly  sum  of  76  cents  to  the  overseers  of  the 
poor,  for  the  first  year  the  child  should  be  chargeable  to  the 
town,  and  50  cente  for  every  week  thereafter,  that  the  child 
remained  chargeable.    The  plaintiffs   demanded   75  cent,  a 
week,  from  the  date  of  the   order  to  the  10th  of  May   1811. 
The  defendant  pleaded  the  general  issue,  and,  spe.crlly,  that 
no  suit  would  lie  on  the  order,  it  being  illegal  «'<«/°'*'-     \*ll 
order,  which  was  produced  and  read,  directed  the  defendant  to 
pay  the  weekly  snm  of  75  cents  for  12  months,  provided  th« 
child  was  so  long  chargeable. 

The  defendant  produced  in  evidence  a  recognizance,  dated 
the  ?8th  JJ«««<.  1810.  taken  for  his  appearance  at  the  next 
general  sessions  of  the  peace,  to  abide  «»<!  P"«"''?L»"«:,''„*>'f  !I 
and  ordera,  as  should  be  made  pursuant  to  law.  He  also  gai^ 
m  evidence  another  recognizance,  taken  at  the  sessions,  m 
OeuAer,  1810.  for  his  appearance  at  the  then  next  sessions.  It  . 
appeared  from  the  record  of  the  court,  that  the  f  f*""^?"*;^* 
the  sessions  in  Janmry  following,  was  discharged  from  his  re- 
«5oenizance.  Pfie  plaintifls  objected  to  thu  evideace,  but  it  was 
admitted  by  the  justice. 
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The  plaintifls  then  offered  parol  evidence  to  explain  for  what» 
SDd.how  the  recognizances  were  taken  and  discharged.  The 
defendant  objected  to  such  parol  proof,  but  it  was  admitted  by 
the  justice.  It  was  proved,  that  after  notice  of  the  order  was 
terved  on  the  defendant,  the  plaintiffs  received  notice  of  an  ino^ 
tended  appeal  from  the  order,  to  the  October  sessions.  At  the 
sessions,  in  October,  the  appeal  was  moved,  and  objected  to  by 
the  plaintiffs,  for  want  of  sufficient  notice  in  writing.  The  ap<«- 
peal  was  contiuued  over  to  January^  when  the  defendant  ap- 
peared, and  refused  to  prosecute  his  appeal,  and  hia  recogni- 
aance  was  thereupon  ctischarged. . 

The  defendant  then^  objected  that  the  plamtiffii  were  not  en- 
titled to  recoyer,  without  showing  that  the  child  had  actually 
been  chargeable.  The  justice  admitted  the  order  as  prima  fa- 
me evidence  of  the  child's  being  chargeable  ;  hut  said  that  the 
defendant  might  show  payment,  or  that  the  child  had  been  main- 
tained without  any  expense  to  the  town.  JNo  such  evidence  was 
given,  and  the  justice  gave  judgment  for  the  plaintiffs,  for  25 
dollars. 

Per  Curiam.  The  principal  objection  relied  npon  in  this  case 
is,  that  no  action  will  lie  upon  the  order  in  question.  The  ob- 
jection is  untenable.  That  order  is  an  adjudication  of  a  court 
of  magistrates  of  competent  authority,  and  concltisive  upon  the 
defendant,  unless  appealed  from  to  the  general  sessions.  Whe- 
ther such  appeal  had  been  made,  or  can  now  be  made,  were 
questions  not  properly  before  the  court.  It  was  enough  for  the 
justice  that  sucb  order  was  in  full  force,  and  not  reversed  or 
modified  by  the  sessions.  It  was  equivalent  to  a  judgment  that 
the  defendant  should  pay  the  weekly  sum  of  75  cents.  The  or- 
der was  prima  facie  evidence  of  the  demand  ;  and  it  rested  with 
the  defendant  to  show  himself  exonerated  from  the  payment,  in 
order  to  avoid  the  recovery  against  him.  This  seems  to  be  the 
light  ID  which  such  orders  were  held  by  this  court,  in  the  case 
of  Swe^  V*.  the  croerseers  of  Clinion,(3  John.  Rep.  £6.)  The 
judgment  must,  therefore,  be  affirmed,  ^ 

Jadgment  affirmed* 


THB  ACtloVd^^ROVKft. 


i.  TaClfAU  0»  TBE  CASK  tur  tK  BXAVANT,  MMIwffj-,  FOK  ?Uil 

Vrjltr  tUt  diriiifa,  vit  tiatl  eoiuithr,  JirH, 
THE  ACrtON'  OP  TKOVCR. 

Till'  n'-'ir»n  li«,  in  nil  ^nn-i.  ivhere  ttiP  ppnnni>1  prnpprty  of 


i>:i>lv  >linii)il  iu~  ir«i>iiaH.(Viilct  1  Chilly 
iMNPs  ihiir*  cilcd.) 

I  '         '  '"linn,  be  mini  hiiTC  s 

i  ((n!.     'Itiin  (■riiperty 


viv:^  -.   fbi    tbc   iilair.tifl 


._■  to(hcb.iil*n;iml¥.(j) 
,ji4  right,  miiy  bring  tro- 


(■)  VI,!.  I!i.r.  .h.  HL 
M  ISJatin.  t.-O. 
M  13  JotUk.  4UC,  T. 
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¥€r  for  them,  and  evidence  of  bis  possession  will  maintain  the 
action,  for  this  is  always,  prima  facia  evidence  of  right.  But 
the  defendant  may  always,  in  such  case,  defeat  the  action,  by 
showing  on  his  part,  that  the  plaintiff  has  not,  in  fact,  any  pro- 
perty, either  general  or  special ;  but  that  a  paramount  title  and 
right  of  possession  is  in  a  third  person,  who  alone  has  a  right  to 
the  action. (;^) 

A  constable  or  sheriff,  having  levied  on  goods,  by  virtue  of 
an  attachment,  or  execution,  has  such  a  special  property  ia 
them,  that  he  may  mnintnrin  trover  against  any  person,  who, 
without  right,  takes  them  away,  either  from  the  officer  himself, 
•or  any  other  person  with  whom  they  are  deposited  merely  for 
•safe  keeping  ;  and  producing  and  proving  the  execution  and  le- 
^y  is  enough,  without  showing  a  judgment  to  support,  it  (a) 

Actual  possession  is  not  necessary,  to  maintain  this  action.*-- 
A  right  of  possession  is  sufficient ;  as  if  a  man  contract  to  sell  or 
deliver  me  goods,  which  he  tenders  to  me,  but  I  refuse  to  take 
them  ;  although  his  contract  is  discharged,  yet  the  right  of  the 
>  goods  passes  to  me,  and  I  can  sue  the  vendor,  or  any  other  per- 
son for  converting  them. (6)  And  so  where  a  man  is  indebted 
to  me,  and  1  agree  to  take  certain  goods,  in  satisfaction  of  the 
d^bt ;  but  he  converts  them,  trover  lies  at  my  suit  against  him. 
(c)  But  in  these  cases,  the  goods  must  he  severed,  weighed,  laid 
out,  or  otherwise  particularized  by  the  debtor.  For  where 
the  goods  which  I  am  to  receive  of  the  debtor,  are  mixed  with 
others,  as  where  I  am  to  receive,  by  delivery  of  the  debtor,  ar- 
ticleb  of  manufncture,(<i)  a  certain  quantity  of  coal,  mixed  with 
others  at  the  pit,(«)  of  flax,  mixed  with  other  flax  at  the  wharf, 
(/)  or  htop,  in  the  same  8ituation,(g)  or  skins,  to  be  counted 
out  by  the  seller,  in  order  to  ascertain  the  price, (^)  or  indeed, 
where  any  act  yet  remains  to  be  done  by  the  seller,  in  order  to 
Bscertain,  and  offer  the  subject  of  the  sale,  trover  will  not  lie, 
because  the  goods  are  not  identified,  and  the  tender  is  incom- 
plete. *  And  the  true  inquiry,  in  all  these  cases,  is,  whether  the 
property  has  so  far  passed,  and  been  delivered,  as  to  remain  at 
*  the  risk  of  the  vendee.  In  the  latter  case,  it  is  said  to  be  exe- 
euted ;  in  the  former,  it  is  merely  an  executory  contract ;  and  if 
the  goods  are  stolen,  or  otherwise  destroyed,  the  vendor  mast 
abide  the  loss.  (7) 


all  John.  529.  (e)  3  John.  cas.  243. 

6  John.  195.  7  John.  S2. 12         (/)  2  Manle  3c  Selw.  397. 
John.  395.  (g)  5  Taunt.  617. 

(6)  2  Root,  55.    8  .John.  474. 1         (A)  2Campb.  Rep.  2^., 
Root,  44S.  (t)  15  John.  349. 


(c)  lBul«.€9. 
(<n   1  Kooi 


Koot,  443,  k  vld.  2   Cea'. 
Rep.  N.  S.  69. 


# 
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Another  rule,  nearly  allied  to  the  above  doctrine  w,  that 
where  a  manufacturer  or  mechanic,  Lc,  is  employed  by  me,  in 
manufacturing  or  building  a  gpecific  article,  for  me  ;  if  it  be  out 
of  his  maierials  a/one,  or,  if  the  principal  part  of  the  inaieriab 
belong  to  him,  the  property  of  the  article  is  in  him,  till  comple- 
ted and  delivered,  but  if  the  principal  part  of  the  matcrids  bQ 
nine,  the  property  atlalon^  continues  in  me,  and  it  is  according- 
ly subject  to  execution  ag^iinst  us  respectively,  or  we  may  re- 
spectively maintain  trover  for  it,  under  the  above  rule,  if  taken 
and  converted. (j)  Thus,  where  a  mechanic  contracts  to  bti;id 
iny  ship,  out  of  materials  mostly  furnished  by  me,  the  properly 
in  the  ship,- both  before  and  after  it  is  fniished,  belont^s  to  me  ; 
and  cannot  be  taken  on  execution,  against  the  mechanic. (fe) 

And  90,  where  I  deliver  black  salts  to  a  man,  to  manufacture 
into  pearl  ashes,  which  he  does  accortliniily,  and  places  the 
ashes  in  the  street,  to  be  at  my  disposal  j  if  they  are  jconverted, 
1  may  have  ihu  action  for  them.(/) 

A  mere  gift  of  property,  Ufiless  there  be  some  act  of  delivery, 
will  not  pass  a  title  to  the  donee*  so  as  to  entitle  him  to  recover 
for  it  in  any  action. (m)  As  if  one  should  say  to  another,  ^' I  will 
give  you  the  com  grouping  in  that  field ;"  unless  it  he  delivered, 
the  donee  is  a  tre«pa<^ser,  if  he  take  it  away.(n)  But  a  delive- 
ry may  be  inferred  by  the  justice  or  jury,  from  circumstances, 
the  same  as  in  other  cases.  And  where  a  father  bought  a  tick- 
et, which  he  declared  he  gave  to  his  infant  daughter,  E,  wrote 
her  name  upon  it,  and  admitted  the  gift,  after  it  had  drawn  a 
prize,  and  said  that  the  prize  money  was  hers  ;  it  was  held 
that  the  jury  might  infer  all  the  formality,  requisite  to  a  gift, 
and  that  the  prize  money  belonged  to  the  daughter. (o) 

As  to  what  constitutes  a  delivery,  vide  ante,  p.  28  &  9. 

Trover  lies  for  animals,  naturally  wild,  if  tamed,  and  this,  al- 
thou&:h  they  may  have  strayed  away,  unless  they  have  regained 
their  natural  liberty.  Under  these  circumstances,  it  was  holdea 
to  lie  for  wild  gt>e8e.(;>)  In  these  animals,  the  owner  is  said  to 
have  a  qualified  property,  as  contradistinguished  from  an  abio- 
lute  property,  which  he  has  in  tame  animal:^.  Thus,  deer'in  a 
park,  hares  or  rabbits,  in  an  enclosed  warren,  doves  in  a  dove 
kouse,  pheasants  or  partridges  in  a  mew,  hawks  that  are  fed  and 


(j  )  7  John.  473.  (n)  2  John.  52. 

(o)   10  John.   293,  &  vid,  2  Sir. 


(*)  id' 

(/)  10  John.  287.  955. 

(m)  3     Str. 


^ -,  ,     .„,  955.  2    John.  62.  7         (•)  10  John.  102. 
John.  26.  If  id.  93.  U  id.  188. 
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commanded  by  the  owner,  and  fish  in  a  private  pond  or  tmn^, 
are  the  property  of  the  one  who  has  reclaimed  them  from  their 
wild  state  ;  but  they  continue  his  no  longer,  when  they  have 
regained  their  natural  liberty.     They  do  not,  however^  regain 
this  liberty,  merely  by  being  let  loose,  because  many  of  these 
animals  go  and  return  at  pleasure  ;  and  as  long  as  they  do  so, 
And  do  not  deviate  from  their  usual  time  of  returning,  the  pri^ 
Tate  ownership  still  continues,  and  the  recovery  in  the  10th 
John.  102,  was  on  the  ground,  that  the  wild  geese  in  question 
bad  been  tamed,  and  lost  the  power  or  disposition  to  fly  away, 
s)o(^  that   although  they  had  twice  before    strayed,  this  was 
hoiden  no  excuse  for  the  defendant's  conversion.     The  trne 
question  seems  to  be,  whether  the  animal  have  lost  all  disposi- 
tion to  return.     If  so,  he  may  be  said  to  have  regained  bis  nat* 
nral  liberty. (9)    Bees,  when  hived,  are  of  this  description  of 
qualified  propf^rty,  but  the  mere  finding  a  bee  tree  on  another's 
soil,  and  marking  it,  does  not  confer  a  special  property  in  the 
person  so  marking ;  but  the  bees  in  their  then  state  belong  as 
a  qualified  property  to  the  owner  of  the  soil  where  the  tree 
stands.M     This  seems  to  be  upon  the  general  principle,  that 
wild  animals  also  belong  to  the  owner  of  the  soil,  in  certain  ca- 
ses, 6y  Ttason  of  their  inability  to  get  away,  as  where  young 
birds  are  hatched  on  a  man^s  trees,  or  conies  or  other  creatures, 
make  their  nests  or  burrows  on  his  land,  and  have  young  ones 
there  ;  he  has  a  qualified  property  in  them,  until  they  are  able 
to  escape,  and  trover  would  lie  for  taking  or  converting  them. 
(s)  But  in  order  to  acquire  property  in  a  fox,  or  other  wild  an- 
imal, by  bunting  him,  it  is  necessary  that  the  hunter  actually 
take  him,  or  reduce  him  to  such  a  situation  by  wounds,  traps  or 
nets,  that  he  cannot  escape.     Merely  being  on  the  point  of  taking 
him^  though  he  have  chased  him  with  his  hounds  all  day,  will 
not  give  him  such  a  right  as  to  enable  him  to  recover  in  an  ac- 
tion, against  a  person  who  should  then  step  in,  and  kill  and  car« 
ryhimoff.(0 

It  is  proper  to  remark  that  the  young  ones  of  a  tame  animal, 
as  lambs,  calves,  kids,  pigs,  &c.  belong,  as  a  general  rule,  10  .tie 
fairei^  of  that  animal  for  a  time,  unless  it  be  otherwise  agreed  be- 
tween him  and  the  owner,  (u) 

« 

If  goods  attached,  or  taken  in  execution  by  an  officer,  be  lost 
or  destroyed  without  his  default,  trover  or  other  action  does  not 
lie  for  them.(v) 


Vid.  2  Biac.  Com.  391,  2.  (/)  3  Caines,  175. 

7Jobn.  16.  ftt)  8  John.  4S5, 

2  Black.  Com.  394.  (v)  6  John.  9» 
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Bv   ARO  AGAINST  WHOM  THIS  ACTION  LIES. 

Trover  lies  for  tne,  aga^iDst  any  penoo,  who  has  taken  or 
received  my  goods,  in  any  manner,  except  by  a  sale  from  me  to 
him  ;  even  though  my  bailee  of  the  goods  may  have  sold  or 
pledged  them  to  him.  The  only  exception  is  that  of  a  bill  or . 
note,  transferred  in  the  fair  coarse  of  trade.  Here  the, owner 
cannot  recover  it,  even  though  it  were  lost  by»  or  stolen  from 
bin. 

If  my  goods  are  converted,  though  they  are  afterwards  deliv- 
ered to,  and  accepted  by  me,  yet  my  action  lies  ;  and  the  de- 
livery and  receipt,  only  go  to  mitigate  the  damages.  Thus,  if  a 
man  rides  my  horse,  and  afterwards  delivers  him  tp  me,  or  oth- 
erwise exceeds  or  abuses  his  right,  as  a  bailee  of  my  property, 
as  by  using  it,  or  disposing  of  it,  contrary  to  our  agreement,  or 
keeping  it  beyond  the  time  for  which  it  was  delivered  to  him, 
and  refusing  to  deliver  it  on  demand,  he  is  guilty  of  a  conver- 
sion in  each  of  these  cases, (2)  and,  though  the  property  is  re- 
stored, he  is  liable  in  this  action  for  the  damages  ;  for  this  abuse 
of  the  property,  or  refusing  to  deliver.it,  was  an  actual  conver- 
sion in  law.  (3) 

A  bailee,  in  certain  cases,  has  a  lien  on  the  goods  hailed,  that 
is,  a  right  to  detain  them  until  a  sum  of  money  is  {mid,  either 
for^omething  done  to,  or  about,  such  goods,  or  money  advanced 
on  their  account.  In  these  cases,  unless  the  money  due  be  first 
paid  or  tendered,  they  may  be  detained,  notwithstanding  a  de- 
tmnd  from  the  owner. 

This  lien  is,  either  general  or  specific,  Generalj  as  where 
goods  are  placed  in  my  hands,  and  the  law  gives  me  a  right  to 
detain  them,  nntil  all  the  money  or  balances  due  to  me  from  the 
bailor,  are  paid.  A  factor  enjoys  this  riglit,  against  his  princi- 
pal, but  this  is  almost  the  only  instance,  though  where  it  is  pro- 
ved clearly  and  strongly,  that  a  lien  is  understood  to  exist  by 
the  usuage  of  any  particular  trade,  this  will  establish  a  lien,  for 
the  goods  are  presumed  to  be  dehvered  with  a  view  to  that  us- 
age ;  and  so  where  the  parties  appear  uniformly  to  have  dealt 
with  a  view  to  a  general  lien..  But  this  is  rathcrr  matter  of  evi- 
dence, to  show  the  intent  of  the  parties,  in  their  asrreement ; 
and  is  not  referable  to  either  class  of  hens,  implied  by  the  law. 
For  it  is  always  competent  for  the  parties  to  create  a  lien  or 
pledge,  by  their  agreement,  to  any  extent  they  choose. 


(1)  Vid.  Bac.  abr.  tit.  trover,  (E)     Mass.  Rep.  105,  6,  per  Paisons,  ClJ. 
5  Mass.  Rep.  104.  Justice. 

(2)  6  Mod.  8i3«  10  John.  162.  5 
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A  specifie  lien  ifl,  where  the  hailee  has  a  ri«[ht  to  detain  the 
goods,  until  he  is  paid  for  some  thing  done  by  him,  to,  or  about 
the  particular  goods  bailed  to  him,  and  nothing  tnore.  Thus  a 
carrier  may  detain,  till  paid  for  carrying  the  goods.  'An  inn 
keeper  may  detain  a  horse,  till  paid  for  his  keeping,  a  farrier 
till  he  is  paid  for  shoeing  the  horse ^  a  tailor,  till  he  is  paid  for 
making  the  garment,  a  miller,  till  he  is  paid  for  grinding  corn,  a 
dyer,  till  paid  for  dying  cloth  ;  and  so  in  all  cases,  where  goodt 
are  delivered  to  be  manufactured,  repaired,  &c.  by  a  professed 
manufacturer,  or  mechanic,  &c.(4) 

An  attorney,  or  solicitor,  has  a  lien  upon  his  client's  papers, 
money,  &c.  which  come  into  his  hands,  in  the  course  of  his  pro- 
fessional business,  until  his  bill  for  all  his  services  and  disburse- 
ments, taxed  by  the  proper  officer,  is  paid  to  him  ;  ^and  this  lien 
continues,  though  his  client  become  insolvent.*  And  so  he  may 
compel  the  opposite  party,  against  whom  he  hath  obtained  a 
judgment  or  decree  for  his  client,  or  the  sheriff,  who  has  the 
collection  ot  enforcement  thereof  by  execution,  first  to  pay  him 
his  bill  against  his  client,  for  all  business  done  by  him  ;  and  if 
the  sheriff  or  party,  pay  it  to  another,  after  notice  of  the  Zten, 
he  does  it  in  his  own  wrong,  and  must  pay  it  over  again. (6) 

The  above  lien  by  manufacturers  and  mechanics,  was  inten- 
ded for  the  benefit  of  trade  only,  and  a  farmer  who  pastures  my 
cows,  horses,  &c.  cannot  detain  within  that  rule,  till  paid  for 
their  keeping ;  and  so  of  the  like  cases.  (6) 

But  a  person  who  saves  goods  from  a  ship  on  fire,  or  other- 
wise in  danger,(7r)  or  goods  thrown  on  shore  from  the  wreck 
of  a  ship,  has  a  lien  for  the  8a]vage.(T)  But  not  so  of  timber* 
thrown  loose  by  the  flood,  and  washed  down  stream.  In  this 
case  the  one  who  saves  it,  has  no  lien  for  his  8alvage,(y)  though 
it  be  a  navigable  river,  communicating  with  the  sea.  And  so  of 
any  other  case  of  finding  and  preiiervin^  goods.  And  it  is  ex- 
tremely doubtful  at  least,  whether  the  finder  and  preserver  can 
even  maintain  an  action  for  hts  services. (^)  And  on  the  same 
principle,  where  a  pointinis:  dog  of  the  plaintiff,  strayed  into  the 
defendant's  possession  casually,  and  continued  there  twelve 
months,  and  he  refused  to  deliver  him,  unless  twenty  shillings 
were  paid  for  his  keep,  it  was  holden  that  he  bad  no  lien  for  this 
charge,  and  (hat  trover  well  lay  upon  the  refusal. (a)  I  confess 
that  oar  Supreme  Court,  in  Amory  v,  Flinn,(6)  seem  to  countc- 


(4)  Vid.  Bac.  «br.  tit.  trrver,  (E)  (v)  2  H.  Bl.  254. 

(5)  Vid.  id.  tlu  attoniey,(£}  aa-         (!)  id.  2  BI.    1117.  S  H.   Bl.  S58, 
te,  36.  9,  per  Ld.  Ch.  J  Eyre. 

OS)  Cro.  Car.  871.  (a)  2  BI.  1117. 

(w)  1  U.  Raym.  898.  (6)  10  ^oho.  102^  3. 

(x)  i<3. 
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■8Dce  a  different  doctrine,  viz.  that  the  finder  and  preserver  of. 
an  e^tray,  may  detain  it,  till  amends  are  tendered,  for  his  ex- 
pense incurred,  but  nothing  more  ;  and  they  rely  upon  1  Roll. 
Abr.  879.  c.  6,  Noy's  Rep.  144,  k  Salk.  686,  which  appear  to 
bear  them  out  in  this  doctrine.  So  that  the  case  of  the  pointer 
in  Blackstone,  may,  perhaps,  be  considered  as  overruled  ;  and 
1  think  farther,  that  some  of  the  remarks  of  Eyre,  Ch.  Justice, 
in  2  H.  Blac.  258,  may  be  considered  as  of  doubtful  authority 
at  least,  and  perhaps  as  overruled,  in  relation  to  stray  anintaU 
at  any  rate,  by  the  strong  intimation  of  the  Supreme  Court,  in 
Amory  v.  Flinn,  7^^,  tf  the  person  who  takes  an  estray,  and 
keeps  ft,  is  put  to  necessary  expense  in  securing  it,  suck  expense 
0ught  to  be  refunded  ;  which  expression  seems  to  extend  the  re^ 
eompense,  as  well  to  the  trouble  of  taking  and  securing  ^  a?  the 
expense  in  keeping,  and  one  would  infer  from  the  case,  that  the 
law  creates  a  lien  for  the  whole  trouble  and  expense  of  botb« 
As  the  above  points  were  not  however  directly  before  our 
Court,  in  the  case  mentioned,  they  may  still  be  considered  un^' 
lettled.     ^ 

An  inn  keeper  may  detain  a  horse,  till  paid  for  his  keeping, 
whether  the  owner  be  an  actual  guest  at  his  house  or  not ;  and 
•0  he  may  detain  the  goods  of  his  guest  till  his  reckoning  be 

Eaid.(c)  But  in  either  case,  if  he  let  them  depart,  he  loses  his 
en,  although  they  are  again  returned  into  his  custody  ;  t)or  caa 
be  in  any  case  detain  one  horse  for  the  keeping  of  another.— 
But  he  can  detain  a  horse  for  his  own  keeping,  even  though  the 
horse  be  stolen,  and  delivered  to  him  without  the  consent  of 
the  owner. (c2)  And  after  the  horse  has  eat  out  his  value,  he 
may  have  bim  appraised  and  sold,  or  take  him  himself  at  the  ap- 
prai8al.(e)  But  this  is  otherwise,  with  regard  to  articles  which 
do  not  eat,  or  occasion  any  expense  in  their  keeping,  for  there, 
(hough  a  man  have  a  lien,  he  cannot  appraise  and  sell.(/)  But 
the  above  right  of  inkeepers  is  confined  to  them  alone,  on  the 
ground  that  they  are  obliged  to  receive  the  guest  and  his  hot* 
ses  ;  but  does  not  extend  to  a  livery  stable  keeper.(g) 
• 

Nor  can  a  person  detain,  where  there  is  a  special  agreement 
-io  pay  so  much  for  the  services  done,  to,  or  about,  the  goods, 
as.  six  pence  a  day  and  night,  for  keeping  a  horse  at  an  inn  ;(h) 
or  where  the  plaintiff,  a  farrier,  agrees  to  cure  a  mare  for  a 
certain  sum.(t)  And  the  reason  is,  because,  by  exacting  a  spe- 
cial promise  to  pay,,  the  bailee  relied  upon  that,  and  did  not 
look  to  the  lien. 
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(e)  Vid.  Jac.  L.  D.  lit.  inns.  Salk.         (e)  Yclv.  66,  7. 

(  /)  »«^- 
id.  &  vH.  1  Str.  5€7.  t  BrownU         (g)  2  Esp.  dig.  N.  York  od.  195^ 

3  BuU.  308,  9.  1   Rolle's  Rep.         (hS  Yelv.  66,  7. 


«ir  

4*9.  *  (i)  Say.  Rep.  224. 
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Trover  will  not  lie  by  one  tenant  in  common,  ot  joint  tenant, 
against  the  other,  for  the  common  or  joint  property,(y)  or  the 
property,  beini;  severable,  has  been  divided,  unless  he  destroy, 
or  sell,  or  lose  it,(A;)  no^  can  one  of  several  joint  tenants,  or  te* 
nants  in  common,  sqe  another,  for  the  deeds,  leases,  or  other 
papers  relating  to  their  joint  estate. (/)  But  thoogh  a  sale  of 
the  whole,  by  one  of  the  fenant8,(m)  be  a  conversion,  yet  a  sale 
of  his  individaal  share  is  not  so.(n)  Trover  will  He  by  one 
joint  tenant,  or  tenant  in  common,  for  an  undivided  part  of  a 
chattel,  against  a  stranger  who  converts  it.(4  Campb.  Rep. 
272.) 

And  note,  a  joint  tenancy  is,  where  two  or  more  persons  ac- 
quire their  title  to  a  thing,  either  in  possession  or  action,  at  the 
Mame  time^  by  the  same  conveyanct^  each  taking  the  same  interest^ 
and  holdicg  by  the  same  undivided  postemon,  A  tenancy  IQ 
common  is,  where  the  possession  is  undivided,  but  all,  or  any, 
of  the  other  requisites  to  a  joint  tenancy,  are  lacking.  In  a 
joint  tenancy,  if  one  of  the  owners  die,  the  right  survives  and 
gops  to  the  other  tenants,  but  not  so  of  a  tenancy  in  common,  (o) 
Choses  in  action  holden,  or  owned,  by  several  persons,  in  undi- 
vided proportions,  are  almost  invariably  holden  in  joint  tenan- 
cy, and  survive  ;  and  the  goods  or  choses,  both  in  possession 
and  action,  of  partners,  are  holden  in  joint  tenancy. (p)  Bot 
the  right  of  survivorship,  in  the  case  of  partners,  is  denied  in 
a  court  of  equity,  as  being  injurious  to  tratle. 

Trover  lies  for  choses,  either  in  possession,  or  in  action ; 
and  the  asNgnee  of  a  chose  in  action  maj  maintain  trover  for  it. 
For  in.«>tance,  the  assignee  of  a  bond. (9)  And  it  lies,  either 
against  the  obligor,  promissor,  &c.  of  the  chose  in  action,  who 
bas  taken  and  converted  it,  or  against  a  stranger,  who  has  done 
»o.(r) 

Thus  it  will  lie  for  a  note,  bill  of  exchange,  or  other  chose 
in  action.  (9)  But  in  the  case  of  a  bill  or  note,  the  plaintiff  most 
not  onlv  prove  that  he  was  once  the  owner  of  the  bill  or  note, 
but  he  n)Uf.t  also  show  that  the  defendant  came  by  if  umfairly.^2) 
And  so  note  the  diversity,  between  this  case  and  that  of  trover  in^ 
gf^nprd,  in  which  it  lies  with  the  defendant,  to  show  a  title  oot 


(J)  t  john.4e8.  (p)  Vid.  Waisoo»8  L.  of  partncr- 

(k)  3  id.  175.  id.    178,  per  Spen-      ship,  20. 

cer,  J.  2  Caioes,  166.  (0)  12  john.  484. 

(0  12  joho.  484.  (r)  12  John.  484. 

(m)  8  John.  175.  8.  h)  3  john.  432. 

(  >;  I  - !.  468.  (0  2Campb.  Rep*  5. 

(o)  Vid.  S  Bloc.  Com.  180  to  187, 
291  to  195,  also  p.  399. 
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dfthe  piwatiff,  after  the  plaintiff  has  shown  himself  eoce  the 
ov^oer. 

But  where  I  deliver  a  oote  to  my  creditor,  to  receive  and  ap« 
fily  the  mooey  on  my  debt ;  this  passes  th^  property  of  iik% 
note,  and  preclades  my  recovering  it  in  trover. (v)  And  where 
I  have  paid  a  note,  and  my  creditor  still  refuses  to  deliver  it  up^ 
trover  or  any  other  action  will  not  lie  at  ray  suit ;  for  the  note 
is  worth  nothmg,  and  besides  this,  i  have  no  title  to  it.(i7} 

On  the  mortgage  of  a  chattel,  if  the  condition  be  forfeited, 
the  title  of  the  mortgagee  is  absolute,  so  that  the  mortgagor  can- 
not, by  tendering  tUe  money,  as  in  case  of  a  pledge,  entitle  him- 
self to  an  action  of  trover,  against  the  mortgagee,  for  refusing 
to  re*deliver  the  property. (»^)  Nor  will  the  acttoo  lie,  though 
the  mortgagee  sell  the  property  mortgaged,  even  before  the 
time  /or  redeeming,  unless  the  money  be  aAerivards  tendered,  at 
the  very  time  appointed  by  the  mortgage  to  redeem  (x) 

What  shall  be  considered  a  conversion. 

If  a  man  take  my  goods  unlawfully,  this  is  in  itself  a  conver- 
sion, for  which  an  action  lies  immediately. (^)  And  so  if  he  re- 
ceive it  lawfully,  btit  selU  destroy,  or  otherwise  convert  it,  he 
is  liable  immediately. 

"^  But  in  all  other  cases,  where  my  goods  come  lawfully  to  a 
man's  hands,  and  I  wish  to  bring  this  action,  I  must  first  demand 
them,  and  then  the  refusfil  to  deliver  is  evidence  of  a  conver- 
sion, (r)    A  personal  demand  is  not  necessary,  but  a  demand  ia 
writing  led  at  the  defendant's  house  has  been  holden  sufficient  \ 
(a)  though  a  verbal  demand  of  the  wife  or  servant  is  not  so. 
(6  John.  44.)     And  n  d<^mand  ^(payment  or  tat isf action  for  the 
goods  is  a  proper  demand,  as  well  as  a  demand  of  the  goods 
themselves. ^6)     And  the  admission  of  the  defendant,  that  he 
bad  the  gooos,  bat  they  are  lost,  is  sufficient  evidence  of  a 
conversion,  (c) 

A  conversion  must  he  proved,  at  a  time  before  the  action  com« 
menced,  and  a  demand  and  refusal  or  other  conversion  after' 
'wards^  will  not  sustain  the  action.(<2) 


(u)  12  John.  346.  (a)  1  E«p.  Rep.  22. 

(9)  3john.  432.  (b)  1  Jobn.Cas.  406. 1  Etp.  Rrp. 

M  Sjobn.96.  SI. 

(x)  id,  (e)  Id. 

(y)  1  Sid.  264.  00  6  jobn.  44. 

(m)  Cro.  C»r.  362.  6  Mod.  212. 
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A  proDQifie  to  retarn  the  goods,  but  a  neglect  to  do  so,  is  suf-. 
ficient  evidence  of  a  conversioD.(<)  So  an  abuse  of  a  po9<«e8- 
8ioD  orkinally  lawful,  or  a  breach  of  the  trast  under  which  the 
defendHDt  .eceired  the  ••»»  rfv  ;(/)  and  the  principle  is  the 
fame,  with  regard  to  a  chose  in  actioii,  as  to  a  chose  in  posses- 
won,  (g:) 

To  coD^titntA  a  conversion,  it  is  not  necessary  to  show  a  man- 
ual taking  ^  the  thing,  or  that  the  defendant  has  applied  it  to 
his  own  use  ;  but  the  assuming  a  right  to  dispose  of  it,  or  exer* 
cising  a  dominion  over  it,  to  the  exclusion^  or  in  defiance  of' 
the  plaintiff 's  right,  is  a  converBion.(ft) 

A  refusal  to  deliver,  however,  is  not  always  evidence  of  a 
.conversion  ;  as  if  1  should  refuse  to  deliver  a  stick  of  timber, 
lying  upon  my  land,  but  lay  no  claim  to  it,  nor  ever  intermed- 
dle with  it;  this  would  not  be  evidence  of  a  conversion,  (t) 
And  so,  if  I  should  refuse  to  deliver  goods  which  I  had  found, 
in  order  to  satisfy  myself  of  the  true  owner*  or  that  the  per- 
son applying  for  them,  was  properly  empowered  ;  or  where  I 
refuse,  on  the  ground  of  not  knowing  the  person  who  ap- 
plies.(  J  )  So,  where  a  lea^e  is  demanded  of  me,  and  f  reply, 
'*  it  is  in  the  hands  of  my  attorney,  who  has  a  lien  upon  it  for 
m  small  sum  of  money,*/  this  is  not  evidence  of  a  conversion, 
if  the  fact  be  true  ;{k)  for,  to  make  a  refusal  evidence  of  a 
conversion,  the  party  should  have  it  in  his  power  to  make  de- 
livery. 

If  the  plaintiff,  in  this  action,  recover  the  value  of  the 
goods  in  damages,  the  property  in  the  goods,  thereupon  vests 
in  the  defendant,  by  operation  of  law.(/) 

Thirdly.  Of  the  action  of  trespass  on  the  case,  pro- 
rxRLT  so  called. 

The  general  nature  of  this  action  is,  that  it  lies  for  injuries 
merely  consequential,  unarrompanied  with  P)rce  for  if  direct 
and  forcible,  the  action  should  be  trespass.  '  And  some- 
times, though  the  act  may  be  not  only  peaceable,  but  lawful  in 
itself,  yet  if  it  produce  any  injury  to  another,  this  action  lies. 
As  if  1  put  up  a  water  spout,  on  my  own  lot,  which  throws  the 


[e)  8  John.  445.  (j  )  Per  Coke,  Cb.  J.-i  Buls.  312. 

[/)  10  John.  17J.  1  i^p.  Rpp.  B3. 

is)  i'l.  (A-)  I  Cnmph.  Rep.    439,   k   vid. 

rh)  7  John.  254.  ali^  ^  Can-pb.  Rpp.215.  JV. 

<i>  2  Bait.  310,    t  Mod.  245.  (/>  2  Stra.  1078.  6  John.   U8. 
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water  into  my  netghboar'a  yard  and  iojares  faim  ;(»n)  or  shoot 
off  a  gun,  by  which  a  man's  horse  is  terrified,  and  throws  him,. 
er  runs  away  with  him  in  his  carriage,  and  breaks  it.  But  if  I 
drive  my  cart  again9t  bis  carriage  and  break  it,  the  action 
should  be  trespass, (»)  even  if  it  be  in  the  dark  and  done  by 
mistake,  in  my  driving  the  wrong  side  of  the.  road. (o)  And  so, 
the  action  should  be  trespass,  and  not  case,  if  in  bring  a  load- 
ed gun,  the  defeudan  t  negligently  hit  and  injure  the  plaintifTs 
lcg.(p)  But  the  niiet  as  settled  in  this  state,  in  the  above  ca- 
ses of  negligent  injury,  done  directly,  is,  contrary  to  the  above 
English  and  Virginia  decisions,  that,  in  such  cases,  the  plaintiff 
has  an  election  to  bring  either  tr€$pa$8  or  case*  And,  according- 
ly, in  the  above  mentioned  instance,  of  negligently  wounding 
another,  by  firing  a  gun  or  pistol,  the  Supreme  Court  of  thi4 
state,  decided  on  certiorari,  that  the  plaintiff  might  bring  an  action 
oi  trespass  for  the  as^tdt  and  battery,  in  a  court  of  record,  or  an 
action  of  trespass  on  the  case^  for  such  act  of  negligence^  before 
a  justice  of  the  peace,  who  would  have  jurisdiction,  if  the 
plaintiff  chose  to  adopt  the  latter  form(7) 

A  plaintiff  most,  however,  exercise  ordinary  care  himself, 
in  order  to  entitle  him  to  this  action.  And  if  there  be  an  un- 
laivfal  obstruction  in  the  highway,  plain  to  be  seen,  and  the^ 
plaintiff,  passing  along  in  the  day  time,  rides  with  careless  vio* 
fence  against  it,  and  is  injured  ;  he  cannot  sust^a  an  action^ 
for  the  injury  arises  from  his  svyn  fault. (r) 

By  the  statute  of  this  state,  (2  N.  R.  L.  283,)  carriages, 
sleighs,  &c.  meeting  in  any  publfck  road,  must  turn  to  the  rights 
and  if  any  injury  arise  from  not  complying  with  this  provision, 
case  lies.  But  where  the  streets  are  sufficiently  wide,  though 
another  carriage  might  be  driving  on  the  wrong  side,  yet 
I  am  not  justified  in  crossing  over,  and  interfering  with 
it,  merely  because  the  law  authorizes  me  to  drive  on 
that  side  ;  and  if  1  do  so,  and  am  injured,  no  action  lies,  fur 
it  is  my  own  folly,  that  I  thus  put  myself  in  the  way  of  harm.(9) 

And  where  the  plaintiff  declared,  that  the  defendant  courted, 
gained  her  affections,  and  got  her  with  child,  under  pretence 
of  a  design  to  marry  her,  and  afterward.<i  abandoned  her,  to 
the  injury  of  her  feelings  and  peace  of  mind  ;  it  was  held  that 


(m)  1  Stra.  634.  (p)  2  Hening  &  Munfbfd,  423. 

fn)  «  T.  R.  648.  («)  14  john.  432. 

(o)  3  £ast,  593.  1  Campb*   Rek         (r)  1  East,  60. 
491  (s)  3  Esp.  Rep.  68(.  S  M.  44.  id 

273. 
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aD  action  would  not  lie,  for  it  was  her  owa  folly,  to  consent  (• 
the  fornication. (r) 

If  a  Bervant,  in  the  coarse  of  my  business,  do  an  injary  to 
another,  I  am  accountable  for  it  in  this  action  ;  as  if,  in  driving 
my  team,  he  negligently  run  my  cart  against  another V  car'^ 
riage,  by  which  it  is  broken,  or  against  bis  cart,  overturning  it, 
and  spilling  his  pipe  of  wine.(t«)  But  if  such  injury  be  wilful- 
ly done  by  my  servant,  without  my  consent,  I  am  not  liable, 
for  I  am  only  answerable  for  damages,  arising  from  my  employ- 
ing a  negligent  or  unskilful  servant ;  and  his  wilfully  doing  an 
injury,  is  beyond  the  authority  1  give  him.(v} 

Where  a  man  is  in  my  employ  building  a  chimney,  and  he 
lays  lime  in  the  road,  by  which  another^s  carriage  is  overturn- 
ed and  injured,  I  am  accountable  for  the  damage  ;  and  1  should 
be  equally  responsible,  if  the  man  employed  by  me,  hired  an- 
other who  laid  out  the  lime,  either  in  person,  or  by  his  ser- 
vant, (w) 

In  all  such  cases,  the  servant  who  does  the  injury  is  answer- 
able over  to  the  master  ;  or  the  person  injured  may  bring  his 
action,  in  the  first  instance,  against  the  servant. (x)  But  my 
servant,  steward  or  agent,  employing,  in  my  behalf,  the  one 
who  does  the  injury,  is  not  accountable,  in  this  action,  or  any 
other,  either  to  me,  or  the  person  who  receives  the  injury. (y) 

This  action  of  trespass  on  the  case  is  defined  by  professor 
Woodderson,  to  be  **  a  personal  action,  arising  simply  from  tort 
or  wrong,  where  no  breach  of  any  contract  is  suggested,  and  no 
forcible  violence  imputed  to  the  defendant."  ^'  This  negative 
description,"  he  remarks,  *'  is  the  only  one,  which  can  easily 
be  given  of  what  are  denominated  actions  of  trespass  on  the  case. 
**  It  would,  I  believe,  be  impossible  to  recount  all  the  occa- 
*^  sions  of  bringing  these  anomalous  suits.  Every  civil  right, 
**  affecting  our  persons  or  our  property,  may  be  attacked  by  in- 
'*  justice,  and  that  injustice  may  again  be  multifariously  diversi* 
^*  fied,  in  acts  of  open  malice  or  secret  fraud."(2) 

Accordingly,  it  does  not  lie  with  a  defendant,  as  is  frequent- 
ly done  in  other  cases,  to  say  of  an  action  on  the  case  brought 

0  3  Mms.  Hep.  71.  (x)  Reeve's  Doniestjck  Relationi^ 

u)  2  Stra.  1004.  377. 


i 


A  2  Stra.  1004. 
^  )  «  T.  R.   125*.  1   Eait,   160.  I         (y)  6  T.  R.  4U 
Penuington^s  Rep.  86.  (v)  3  Wood.  Lee.  167. 

(tf)  1  Bos.  &  Pull.  404. 
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«gaiost  him,  **  sQch  an  action,  for  such  a  caafle,  was  never  be- 
fore brought"  For  where  a  lessor  was  hindered  by  a  stran* 
ger,  from  entering  on  the  lands  leased,  to  see  if  waste  had 
lieen  committed  ;(a)  and  where  the  defendant  caused  A  to  con- 
fess a  judgment  to  him,  (A,  at  the  same  time,  owing  him  noth- 
ing,) upon  which  he  issued  execution,  took  A*s  goods,  carried 
them  away,  and  converted  them  to  his  own  use,<with  intent  to 
defeat  a  judgment  creditor  of  A,  in  the  collection  ^of  his 
debt  :(6)  and  in  another  case,  where  the  defendant  malicious- 
ly removed  the  property  of  one,  for  whom  the  plaiotiff  was 
aurety,  to  the  intent  that  he  should  not  receive  his  money  ;(c) 
in  each  of  these  cases  this  action  was  held  to  lie  at  the  suit  of 
the  party  grieved*  though  the  action  was  new  and  unpreceden- 
ted. And  wherever  the  common  law  gives  a  right,  or  makes 
A  thing  an  injury,  the  same  law  gives  a  remedy.  And  so  wher- 
ever a  statute  gives  a  right,  or  makes  a  thing  an  injury,  with- 
out forniehing  a  remedy^  the  common  law  will  furnish  one.{d) 

Upon  this  principle,  where  the  plaintiff  was  the  assignee  of  a 
judgment,  which  was  a  lien  on  real  estate,  from  which  the  de- 
fendnnt  palled  down  and  carried  away  certain  buildings,  know- 
ing of  the  judgment,  by  which  the  plaintiff  \vm  deprived  of  the 
benefit  of  his  judgment ;  this  action,  though  pronounced  by 
the  Supreme  Court  unprecedented,  was  yet  held  to  lie.(e)^* 
•So,  for  a  similar  injury  to  the  mortgagee  of  certain  premises, 
«r  the  assignee  of  a  mortgagee ;  but  in  this  case  the  plaiutiff 
Dsust  aver  and  prove,  that  the  mortgagor  had  no  other  means 
ei  discharging  the  debt,  besides  the  mortgaged  premises. (/) 

From  what  has  been  said,  it  will  be  perceived,   that  this  is 
a  very  comprehensive  action,  to  which  no  definite   boundaries 
can  be  assigned.  It^embraces  regions  ah.ogetber  unexplored  by 
the  law,   but  still,    like  all  actions,   it  has  its  cultivated  di- 
visions, within  which  its  operations  are  as  well  understood5 
'  and  may  be  as  readily  applied,  as  those  of  any  other  action. 
With  some  of  these  divisions,  however  important,  in  reitrard 
to  the  higher  courts,  we  have  nothing  to  do.     Actions  for  slan- 
der, malicious  prosecution,  and  the  numerous  actions  on  the 
case,  for  injuries  to  real  property,  necessarily  involving;  an  in- 
4|ui9y  into  its  title,  are,  by  reason  of  their  importance  or  intri- 
cacy, placed  beyond  the  cognizance  of  a  justice.     Those  cases 
coming  within  his  jurisdiction,  are  mostly  reducible  to  the 
following  heads : 


(a)  Cro.  Jac.47»,  (e)  11  John.  136. 

(6)  CRrth.  S,  4.  (J)  14  Joha.  7X6* 

(e)  1  Hen.  &  Mun.  €85. 
Qy  Per  Holt.  ch.  justice,  Balk. 
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1.  It  lies  for    all  deceits  or  frauds  iir  contrjicys,  bj 
which  damage  accrues  to  the  plaintiff  ;  as  for  false  reprb* 

8ENTATI0NS,    WARRAliTEES,     FRAUDULENT      CONCEALMENTS    and 

the  like 

If  a  man  sell  me  goods  or  chattels  of  any  kind,  as  aDimaU,caT» 
fiages,  or  pro?isioDs,  and  ther«  be  an^  uDsomidnesf ,  breachiness^ 
trickishness,  ^c.  in  the  animals,  or  unsoundness  or  other  defect 
in  the  carriages  or  provisions,  unknown  to  and  unperceivable 
hj  me,  hut  which  is  known  to  the  vendor ;  if  he  represent  the 
article  free  from  delect,  or  even  forbear  to  mention  such  de- 
fect but  conceals  it  from  me  ;  he  is  guilty  of  fraud,  and  lia- 
ble to  me  in  this  action,  even  though  i  agree  to  take  the  pro- 
perty at  my  own  risk.(g)     But  if  he  is  utterly  ignorant   of 
luch  unsoundness  or  other  defect,  such  representation  or  con- 
eealment  will  not  render  him  liable,  and  if  1  mean  to  him  make  ac* 
countable  under  such  circumstances,  I  must  require  him  to  war- 
rant tlie  thing  sound  or  free  from  defect.(^)     This  general  war- 
ranty is,  therefore,  frequently  required  on  sales.  It  eitends  to 
all  dffects,  except  such  as  are  perfectly  plain  or  known  to  the 
buyer  ;  but  against  the  effect  of  such  apparent  failings  as  are 
perfectly  obvious  to  the  senses,  and  do  not  require  any  kind 
of  skill  ^r  pains  to  discover,  this  general  warranty  is  no .  pro- 
tection, (t)  Nor  is  it  a   protection  against  any  other  defect,  if 
the  buyer  be  informed  thereof  even  though  the  warranty  ba 
in  writing  and  contain  no  exception. (j  )     Against  the  effect  of 
such  visible  or  known  defect,  therefore^  the  buyer  should  ex- 
act a  special  warranty,  that  it  shaU  not  injure,  ar  will  cure  io 
such  a  time,  &c.   or   be  is  without  remedy,  even  though 
be  give  ^he  price  of  a  sound  commodity.     A  general  warran- 
ty is,  moreover,  always  in   the   present  tense,   that  the  ar- 
ticle is  sound  or  free  from  vice,  not  that  it  will  be  hereafter, 
or  continue  to  be  so  ;\jk)  though  by  a  special   warranty  to  that 
effect,  the  buyer  may,  undonbtedly,  make  the  seller  resfionsi- 
ble  for  future  unsoundness  or  vice.      For  the   parties  have  a 
right  to  bind  themselves  by  a  contract,  to  what  extent  they  ' 
please y  within  legal  an4  possible  bounds. (/) 

No  particular  form  of  words  is  necessary,  to  constitute  a 
warranty,  but  any  words  evidently  intended  as  such,  to  which 
the  buyer  gives  credit,  are  sufficient  (v  )  And  where  an  ani-  * 
mal  is  sold  by  a  bill  of  sale  thus  :  **  jj,  sells  to  B  suck  an  am- 
vui/,  being  sound  and  free  from  all  disease  ;"  this  is  not  a  mere 
matter  of  description,  but  a  warranty  of  8oundne8.(Tv)  But 
it  has  been  bolden  by  the  Supreme  Court,  that  the  mere  de- 


(g)  Peak's  N.  P.  t:as.  115. 4  HaU's  Q')  W.  ibid. 

Law  Journal,  61S.  (k)  3  Blac.  Com.  166. 

(h)  SCainet,  48.  4  John.  421.  (H  Vid.  ante,  56. 

CO  2  Cainei,  208,  4  UaU's  Uw  M  Vid.  3  T.  R.  57,  a. 

JtfQiaal,  6i8r  (it)  10  John.  4M, 
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fcrtption  of  an  article  in  a  bill  of  parcels,  as  calling  the  arti* 
ele  BrazUlttto  wood,  when  it  is  peaehum  wood^  and  lyorth  little 
or  nothing,  is  not  a  warranty  that  it  is  of  the  kind  called  dra- 
zilletto.(a:)  Though  the  contrary  seems  to  be  the  established 
doctrine  in  England.  (^)  And  so  where  the  defendant  sold  th« 
plaintiff  paints,  for  good  Spanish  Brown  and  White  Lead, 
which  proved  to  be  bad,  and  of  no  value,  it  was  holden  that  no 
action  lay.(z)  So  where  the  contract  was,  to  deliver  cloth 
called  hltte  guineas,  but  the  delivery  was  of  a  different  kind  of 
cloths,  of  an  inferior  quality  ;  it  was  held  that  no  actiou  would 
lie  for  the  damages,  arising  to  the  vendee. (a)  For  though  a 
hit  price  be  paid  for  the  article,  this  does  not  imply  a  warraU'- 
ty.(6)  And  no  action  will  lie  for  avering  a  thing  to  be  worth 
more  than  its  real  value»  where  there  is  neither  fraud  nor 
warranty. (c)  But  on  a  sale  by  sample,  there  is  an  implied  war- 
ranty, that  it  is  a  fair  specimen  of  the  thing  sold,(d) 

Where  there  is  an  agreement  in  writing,  for  the  sale,  no  ac^ 
lion  will  lie  on  a  parol  warranty  ;  for  the  writing  is  a  higher  and 
^ore  certain  species  of  evidence,  (e)  If  it  contain  a  warranty, 
this  should  form  the  ground  of  action,  but  if  it  do  not,  it  is  con* 
elusive  evidence,  that  no  warranty  was  intended. 

But  all  the  above  cases  must  be  received  with  this  qualifica* 
lion,  that  wherever  there  is  wilful  misrepresentation,  conceal- 
ment, or  fraud,  by  the  vendor,  either  as  to  the  kind,  the  sound- 
ness, qualitVi  goodness  or  any  other  particular,  of  the  article 
Bold,  an  action  for'the  deceit  lies  under  all  conceivable  circum- 
stances//) Though  the  contract  be  in  ivriting;(^)  though  it 
be  sealed,  and  contain  covenants  of  warranty,  or  any  other  cove- 
nants, calculated  in  the  ftiont  extensive  manner  to  guard  and  pro- 
tect the  plaintiff's  rights  ;(h)  if  the  defendant  have  been  dishon- 
est in  the  transaction,  the  plaintiff  may  di.^re^rd  all  these,  and 
sne  him  directly  for  the  fraud.  Nor  is  he  shielded,  as  we  be- 
fore remarked,  though  the  plaintiff  stipulate  expressly,  to  take 
the  subject  of  the  contract,  and  run  his  own  risk  as  to  its  a;ood- 
ness  ;  and  an  action  for  the  fraud,  where  there  is  a  warranty  or 
covenant,  is  many  times  the  most  advantao^eous  for  the  plaintiff; 
>  for  a  warranty  is  a^^mere  contract,  and  the  damages  are  limited 
to  the  specific  loss.    Fraud  is  a  crime  ;  and  wherever  a  court 


(x)  2  Caines  48.  (c)  1  John.  414.  id.  503. 

(y)  1  Starkie's  Rep.  504-  (/)  PenKe's  N.  P.  cag.    lU.  4 

(t)  4  John.  421.  Hall's  Law  Journal,  618. 

(a)   1  John,  96.  (g)  1  Tennessee   Rep.  174. 

(bS  2  Caiiics,  48.  4  Jobn.  421.  (X)  13  Jotin.  32w    895. 

Ic)  5  John.  354. 

((Q  5  John.  3d*.  18  Mass.  Ref . 
139. 
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or  jurj  are  conTioceil  of  its  existence,  to  the  injury  of  another^ 
Ihej  may  and  should  give  damages,  as  in  other  actions  for  a 
wrong  involving  moral  gnilt,  with  a  liberal  and  unsparing  hand* 
both  to  com|>ensate  the  plaintiff  for  his  extraordinary  trouble, 
in  vindicating  himself  against  the  injury,  and  to  furnish  a  moral 
lesson  to  tl^eir  country,  by  the  punishment  of  the  defendant.(3) 

I  There  is  altvays  an  implied  warranty,  tliat  the  vendor  has  a 

good  and  valid  title  to  the  thing  sold  ;  and  if  this  fails,  an  action 
lies  for  the  dama^ce,  without  either  express  warranty  or  fraud.(t) 
And  in  coatracts  for  the  sale  of  provisions,  a  warranty,  on  the 
part  of  the  seller,  is  always  implied,  that  they  are  sound  and 
wholesome,  (j) 


i 


:•- 


How  ^r  the  warranty  must  be  confined  to  the  time  of  the 
•ale,  vide  ante,  66. 

Assumpsit  is  also  a  proper  form  of  action,  and  indeed  the 
qsuh]  one,  upon  an  express  or  implied  warranty  ;  hut  it  may  be 
joined  in  the  same  declaration,  with  a  count  for  a  deceit. (^) 

It  lies  tpoir  a  breach  of  warrantt,  or  deceit,  in  the 

SALE  OF  A  HORSE. 

As  the  action  for  a  breach  of  warranty  and  deceit,  in  the 
sale  of  horses,  is  frequent  in  this  country,  and  especially  in  a 
justice's  court ;  1  shall  be  excused  in  following  the  example  of 
Mr.  Holt,  on  reporting  the  case  of  Broennenburgh  v.  Haycock^ 
(I  Holt  N.  P.  Rep.  630)  before  Borough,  J.  at  the  Westmin- 
ster sitting,  1817,  by  reducing  the  cases  on  this  subject,  into  a 
f  distinct  body  by  themselves. 

That  was  an  action  on  a  general  warranty  of  the  soundness  of 
^  a  horse,  on  the  sale*     It  was  proved,  that  at  the  time  of  the  sale, 

I    ,  the  horse  was  affected  by  a  habit  called  crib-biting,  .which  ori- 

^  ginnted  in  indieestion  ;  that  hy  this  habit  a  horse  wasted  the  9a- 

^  Ivoa^  which  was  necessary  to  digest  his  food.     The  witne^sea 

Stated  that  they  did  not  consider  crib-biting  to  be  an   unsound- 
H  nes«.  though  it  might  had  to  an  unsoundness.     That  is  was 

sometimes  an  indication  of  an  incipient  disease,  and  sometimes 
prodnrod  unsoundne*3s.  where  it  existed  in  anv  great  degree. 


(3)  Vid.  4    HalPs  Law  Journal,  {k)   6    John.    138,   and    for  this 

61S,    19,  30  ;  conclusion  of  Judge  head  of  ca«e   upon   warranty  and 

Hall's  charge  to  the  jury,  in  Noith  deceit,  more    at  large,  the  reader 

Cnmlina.  may  consult  Bac.  Abr.  tit.   actione 

(0  1  John.  274.  6  id.  5.  on  the  case,   (B)   Philadelphia  eil. 

U)  3  Blac.  Com.  166.  12  Johji. 
4t8. 
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Burroughs  Jaatice,  remarked,  that  the  question' of  ansouod- 
ftess  was,  perhaps,  componoded,  both  of  law  aud  of  fact.  If  it 
was  a  question  of  law,  he  was  of  opinion,  that  in  this  particular 
case,  it  was  not  unsoundness  ;  and  was  satisfied  the  jnr^  would 
think  with  him  on  the  fact.  It  is  a  curable  vice,  in  its  first  sta-* 
ges,  and  this  horse  was  only  proved  10  be  an  incipient  crib-bi- 
ter. It  is  a  mere  accident,  arising  from  bad  management  in  the 
training  of  a  horse  ;'and  is  no  more  connected  with  unsound- 
ness, than  starting  and  shying.  The  plaintiff  might  have  de- 
manded a  warranty,  against  thii>  particular  vice  ;  but  he  was 
quite  clear,  that  it  is  not  included  in  a  general  warranty.  And 
the  plaintiff  submitted  to  a  nonsuit.  , 

The  following'ia  Mr.  Holt's  note  to  the  above  oinetverbatim  ; 
after  giving  which,  I  i«hall  iiftroduce  a  few  American  rases,  on 
the  same  subject,  with  two  English  cases,  not  noticed  by  Mr. 
Holt 

"  Actions  are  so  frequently  brought  upon  a  breach  of  war- 
ranty on  the  sale  of  hor^e.^),  that  it  may  be  useful  to  collect  the 
oases  within  the  compass  of  a  short  note. 

<*  Horses  being  subject  to  secret  maladies,  it  is  usual  with  the 
buyer  to  require  a  warranty  of  soundness  upon  their  sale.     For 
if  a  horse,  having  a  secret  malady,  be  sold  without  a  warranty 
of  soundness,  the  purchaser  has  no  remedy.    If,  indeed,  a  fraud 
have  been  practised  at  the  time  of  sale,  the  buyer  may  have  an 
action  on  the  case  for  the  deceit.     But  unless  in  the  case  of 
fraud,  the  maxim  of  the  English  law,  contrary  to  that  whigh  ob- 
tains in  the  civil  law,  is  cctveat  emptor.     An  exoress  warianty, 
extends  to  latent  defects.    Rut  ifth^.rc  be  no  such  warranty,  and 
the  seller  sell  the  horse,  such  as  he  believes  it  to  be,  without 
fraud.!  ihe  law  will  not  imply  that  he  sold  it  upon  any  other 
terms  than  such  as  were  stipulated  at  the  time  of  the  bargain.*—. 
It  is  the  fault  of  the  buyer,  if  he  do  not  insist  upon  a  warranty* 
It  has  been  said,  that  there  is  an  implied  warranty  of  the  good- 
ness of  an  article  arising  from  the  conditions  of  all  sales  ;  and 
this  has  been  rested  upon  the  principles  of  natural  justice  and 
equity,  which  must  govern  all  the  contracts  of  men  without  re- 
ference to  the  particular  quality  of  the  thino;  for  which  they  con- 
tract.   There  is  no  such  principle,  however,  in  the  English 
law.     Parktman  ▼.  Lee,  2  East,,  3 14.     It  was  formerly,  indeed, 
a  current  opinion,  that  a  sound  price  was  per  $e  an  implication 
of  warranty.    In  other  words,  that  a  sound  price  given  for  a 
horse  was  tantamount  to  a  warranty  of  soundnpss.     But,  when 
this  notion  came  to  be  jtidicially  examined,  it  was  found  to  be 
so  loose  and  unsatisftctory,  and  so  much  at  variance  with  the 
principles  of  the  English  law  in  contnicts  of  buying  and  selling, 
fliat  Lord  Man8aeld,(in  Stuart  v.  WUkins,  1  Dougl.  18.)  reject- 
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ed  it  as  a  popular  error ;  and  said,  that  there  must  either  be  aa 
express  warranty  of  soundness,  or  fraud  in  the  seller,  in  order 
to  maintain  the  action.  See  likewise,  I  Roll.  Ahr.  90.  F.  and 
the  judgment  of  Mr.  Justice  Lawrence,  in  Parkinson  v.  Lee^  $u^ 
pra. 

**  The  adrantn^e  arising  to  the  huyer  from  an  express  warran- 
ty of  soundness  is  this,  that  such  warranty  extends  to  every 
kind  of  soundnes^o,  known  and  unknown  to  the  seller  ;  and  if 
the  warranty  be  fai^c,  the  buyer  has  a  remedy  against  the  sel- 
ler, to  recover  a  ronipent^nticn  in  damages.  But  as  soon  as  the 
unsoundness  is  di^'ov^red  the  buj^er  should  immediately  ten- 
der the  horse  to  hip  «ier;er,  for  otherwise  he  will  not  be  entitled 
to  recover  for  the  keep.     Caswell  v.  Coare,  I  Taunton,  567, 


A  peri^OTi  sellfi  a  horse  as  of  the  age  stated  in  a  wjritten  pe- 
digree, declaring  that  be  knows  nothing  of  the  horse  but  that  he 
has  learnt  from  the  ppdigree.  This  is  not  a  warranty.  Dunloj^ 
r.  Waughy  Peake,  123,  Kenyan,  C.  J.  1792. 

**  Where  a  horse  has  been  sold,  warranted  sound,  which  it 
can  be  clearly  proved  was  unsound  at  the  time  of  the  sale,  the 
seller  is  liable  to  an  action  on  the  warranty,  without  either  the 
horse  being  returned,  or  notice  given  of  the  unsoundness*  Field' 
erv.Starkin,  1  H.  B.  17. 

•'  In  Curtis  v.  Hannay,  3  E?p.  83,  Lord  Cldon  says,  *  1  take 
it  to  be  clear  law,  that  if  a  person  purchases  a  horse  that  is  war- 
ranted, and  it  afterwards  turns  out  that  the  horse  was  unsound 
at  the  time  of  warranty,  the  buyer  may,  if  he  pleases,  keep  the 
hone,  and  bring  an  action  on  the  warranty,  in  which  he  will, 
have  a  right  to  recover  the  difference  between  the  value  of  a 
sound  horse,  and  one  with  such  defects  as  existed  at  the  time  of 
the  warranty  ;  or  he  may  return  the  horse,  and  bring  an  action 
to  recover  the  full  money  paid  But  in  the  latter  case,  the  sel- 
ler has  a  right  to  expect  that  the  horse  shall  be  returned  to  him 
in  the  same  state  as  when  he  sold  it ;  and  not  by  any  means 
diminished  in  value.'  A  warranted  article  must  be  returned 
immediately  ;  or  in  a  reasonable  time  after  the  defect  is  discov- 
ered. 

"  But  where  on  the  sale  of  a  horse,  there  is  an  express  war- 
ranty hy  the  srller,  that  the  horse  is  sound,  free  from  vice,  &c. 
coupled  with  an  undertaking  on  the  part  of  the  seller  to  take 
the  horse  again,  pnd  pay  bnck  the  money,  if  on  trial  he  j^hall  be 
found  to  have  any  of  lh<-  defect?  montioned  in  the  ivarmi}ty,the 
buyer  most  in  such  case  return  the  horee  as  soon  as  he  di-r.ov- 
ers  any  of  those  der'rt!»,  in  onler  to  maintain  an  action  on  the 
wairanty,  vnlese  he  has  been  induced  to  prolong  the  trial  by  any 
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•obsequentmisrepreBeDtationof  the  seller.  Mams  v.  Richards^ 
ft  H.  B.  573.  Id  each  case,  trial  means  a  reasoaable  trial,  2  H. 
B.  673. 

"  Upon  the  warranty  of  a  horse  as  sound,  the  vendor,  in  a 
•obsequent  conyersation,  promised,  if  the  hoi  se  were'nnsound» 
(which  he  denied.)  that  he  would  take  it  agnin,  and  return  the 
money  :  though  the  horse  be  unsound,  the  vendee  must  sue  up- 
on the  warranty,  and  cannot  ruainlnio  assumpsit  to  recover  back 
the  price,  for  such  promise  does  not  discharge  the  original  war- 
ranty.    Payne  v.  JVhale,  7  E.  K.  274. 

'^  If  a  horse,  sold  at  a  public  auction,  be  warranted  sound,  and 
BIX  years  old,  and  it  be  one  of  the  conditions  of  sale  that  it  shall 
be  deemed  sound  unless  returned  iu  two  days  ;  this  condition 
applies  only  to  the  warranty  of  soundness.  Buchanan  v.  Pam- 
thaw,  2  T.  H.  746.  Therefore,  where  a  horse,  sold  with  such 
a  warranty,  was  discovered  to  be  twelve  years  old  ten  days  af- 
ter the  sale,  and  was  then  offered  to  the  seller,  who  refused  to 
take  him,  it  was  bolden  that  an  action  might  be  maintained  by 
the  buyer  against  the  seller,  on  the  warranty  ;  and  his  right  to 
recover  is  not  affected  by  his  having  sold  the  hoise  after  offer- 
ing him  to  the  defendant,  2  T.  K.  745.  In  an  action  on  a  war- 
ranty of  a  horse,  the  affirmative  is,  however,  upon  the  plaintiff; 
he  must  positively  prove  that  the  horse  was  unsound.  Eaves 
V.  Diaroji,  2  Taunt  343.  And  see  Lewis  v.  Cosgrave,  2  Taunt 
2.  In  the  latter  case,  where  the  plaintiff  sold  the  defendant  a 
horse,  with  a  warranty  of  soundness,  and  the  defendant  gave 
the  plaintiff  a  bill  of  exchange  for  the  price  ;  the  defendant  dis- 
covering the  horse  to  be  unsound,  tendered  him  to  the  plaintiff, 
who  refused  to  take  him  back  again,  and  brought  an  action  against 
the  defendant  on  the  bill,  it  was  bolden,  (upon  the  defendant's 
proving  that  the  plaintiff,  at  tfce  time  of  the  sale,  knew  that  the 
horse  was  unsound)  that  he  could  not  recover  upon  the  bill,  for' 
it  was  clearly  a  fraud  ;  and  a  person  cannot  recover  the  price 
of  goods  sold  under  a  fraud. 

"  Upon  the  breach  of  the  warranty  of  a  horse,  if  the  horse  if 
returned,  the  measure  of  damages  is  the  price  paid  for  him  ;  if 
the  horse  is  not  returned,  the  measure  of  damages  is  the  differ- 
ence between  his  real  value  and  the  price  given  ;  if  the  horse 
is  not  tendered  to  the  defendant,  the  plaintiff  can  recover  no 
damages  for  the  expense  of  his  keep.  Caswell  v.  Coare^  1  Taunt. 
466,  cited  supra,  and  CuHis  v.  Hannay,  3  Esp,  83. 

**  A  horse  labouring  under  a  temporary  lameness,  occasioned 
by  accident,  and  capable  of  being  speedily  removed,  is  not  un- 
•eond*    Therefore,  an  averment  in  a  declaration  of  a  general 
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warranty  of  souDdness  is  supported  by  evidence  of  a  warrant 
made  with  a  particular  exception  of  si^ch  temporary  injary, 
Gannent  v.  Bavi$^  2  £sp.  673.     Eyre,  C.  J. 

**  In  an  action  upon  the  warranty  of  a  horse,  it  is  not  enough 
that  he  is  a  roarer,  as  this  may  be  merely  a  bad  habit^  or  pro- 
ceed from  other  causes  unconnected  with  his  general  health  and 
activity.  To  prove  a  breach  of  warranty,  the  roaring  must  be 
shown  to  be  symptomatic  of  disease  or  io^rmity  in  the  particQ- 
lar  case.     Basset  v.  Collis^  2  Campb.  523. 

'<  Where,  by  the  conditions  of  sale,  a  horse  is  to  be  retarneS 
within  two  days  if  he  prove  unsound,  he  cannot  be  sent  back  af- 
ter the.  expiration  of  that  period,  although  the  auctioneer  may 
not  have  paid  over  the  price  to  his  employer.  Mesnard  v.  Al^ 
dridge,  3  £sp.  271.  Kewyon,  C.  J.  1801.  A  party,  sued  on  a 
warranty  of  a  horse,  may  call  a  prior  vendor,  who  sold  with  a 
warranty,  to  prove  the  animal  sound.  Briggs  v.  Crick,  5  Esp.  90. 

«  A  warranty  of  the  soundness  of  a  horse  sold  requires  no 
stamp,  it  being  an  agreement  <'  relating  to  the  sale  of  goods." — 
Skrine  v.  Elmore^  2  Campb.  407. 

**  With  respect  to  the  form  of  pleading  in  an  action  on  a  breach 
of  warranty,  the  ancient  method,  which  was  an  action  of  tort, 
has  long  been  superseded  by  the  more  convenient  form  of  a  de- 
claration in  assumpsit  This  enables  the  plaintiff  to  add  the 
money  counts  to  his  declaration.  Stuart  v.  WOkins,  Doug.  18. 

«*  Where  the  contract  of  warranty  is  still  open,  the  plaintiflf 
must  declare  specially  upon  the  warranty.  He  cannot  recover 
the  price  of  the  horse  in  an  action  for  money  had  and  received. 
Towers  v.  Barrett,  1  T.  R.  133.  Power  v.  WeUs,  Cowp.  818. 
Weston  V.  Downes,  Doug.  23. 

•*  It  is  usual  to  insert  the  warranty  in  a  receipt  for  the  price 
of  the  horse  ;  and  the  receipt,  if  dul^  stamped  with  a  receipt 
stamp,  will  be  evidence  of  the  warranty.  An  agreement  stamp 
will  Dot  be  necessary.  Shrine  v.  EUnore.  2  Campb.  407.  See 
likewise  Selw.  N.  P,  4  ed.  630." 

In  addition  to  the  above  cases,  collected  bv  Mr.  Holt,  it  was 
decided  in  Briggs  v.  Crick,  5  Esp.  Rep,  99,'  that,  in  nn  action 
against  the  vendor  of  a  horse,  upon  a  warrant)'  of  soundness,  he 
may  call  as  a  witness,  the  one  who  has  sold  and  warranted  the 
horse  sound  to  him  ;  or  any  other  former  proprietor  of  the 
horse,  who  has  sold  him  with  the  like  warranty.  For  the  re*, 
cord  in  the  cause  upon  trial,  will  be  no  evidence  ngainst  the 
former  warrantors,  and  they  are  therefore  not  interested. 
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It  iras  decided  by  the  above  cmse  of  Gannent  r,  Bavis^  cited 
by  Mr.  HolL  (2  Esp,  Rep.  673,  Eyre,  Ch.  J.)  that  a  horee  la- 
bouring under  n  temporary  lameness,  occasioned  by  accident, 
and  capable  of  being  s|>eedily  removed,  is  not  uasound,  witbin 
the  meaning  of  a  general  warranty  of  soitndoess. 

But  a  contrary  doctrine,  and  one  which  certainly  appears 
more  consonant  to  common  sense,  has  since  been  boldeA  in  Ei- 
ion  V.  Brogden^  4  Campb.  Rep.  281.  The  defendant  here  un- 
dertook to  protect  himself  from  the  effect  of  a  mineral  warranty 
of  soundness,  by  showing  that  the  lameness  complitned  f)f,  waa 
of  a  temporary  nature,  and  that  the  horse  nfler  the  warranty, 
recovered  and  bad  since  become  in  all  respects  sound. 

Lord  Ellenborough.  "  I  have  always  held,  and  now  hold,  that 
'^  a  warranty  of  soundness  is  broken,  if  the  animal  at  the  time  of 
*'  the  sale  had  any  infirmity  upon  him,  which  rendered  him  lesfi 
**  fit  for  present  service.  It  is  not  necessary  that  the  disorder 
should  be  permanent  or  incurable.  While  a  horse  has  a  cough, 
I  say  he  is  unsound,  although  that  may  be  either  temporary 
or  may  prove  mortal.  The  horse  in  question,  having  beea 
"  lame  at  the  time  of  sale,  when  he  was  warranted  to  be  sound, 
'*  his  condition  subsequently,  ia  no  defence  to  the  action." 

Where«  instead  of  paying  the  money  for  a  horse,  I  deliver 
some  other  chattel  in  exchange,  as  a  horse,  steers  or  a  note  ;  if 
the  one  of  whom  I  purchased  or  received  the  horse  in  exchange, 
be  guilty  of  a  fraud  in  the  exchange,  I  may  return  the  horse  and 
bring  trover  for  the  chattels  which  I  gave  in  exchange.  But  be- 
fore i  can  do  this,  I  must  return  or  offer  to  return,  the  whole 
consideration  which  1  received^  as  if  I  receive  a  yoke  of  steers 
with  the  horse,  they  must  also  be  returned  or  tendered  ;  other- 
wise, my  remedy  is  by  an  action  on  the  case  for  the  deceit  \ 
and  not  trover  for  the  consideration.  Kimball  v.  Cvnninghamf 
4  Mass.  Rep.  602. 

I  shall  dismiss  this  part  of  my  work,  by  giving  the  report  of 
the  follo%ving  case,  which  is  a  true,  and  most  elegant  commenta- 
ry, upon  the  doctrine  of  fraud  in  the  sale  of  these  animals  ;  and 
presetfts  the  prominent  features  of  perhaps  one  half  the  cases, 
of  the  description  we  have  been  considering,  which  we  so  oftea 
witneas  in  our  courts  of  justice.    4  UaU's  Law  Journal,  618. 
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dVPEBIOR   CoUKT.      NoRTB   CaROLIPT^^ 
SBRTI£   COUNTY,   APRIL   TERM,   1811. 

Joseph  Blouni  r.  John  Chester, 

'•'*  This  was  an  action  on  the  case  -to  recover  damages  for  a 
deceit  iik  the  sale  af  a  horse.  The  plaintifi*  hought  the  horse  in 
question  from  the  defendant  in  October,  1807,  for  the  sum  of 
one  hundred  and  twenty-eight  dollars,  ^^oon  after,  in  riding -hina 
fHbm  Windsor  to  Newbern,  the  horse  became  perfectly  blind. 
It  appeared  in  the  evidpoce,  that  the  defendant  had  purchased 
the  hor}»e  about  tv\elve  months  before  hf  sold  hira.  His  eyes 
were  at  that  time  dff^rtive.  The  dcfwidant  a{'plied  a  remedjr 
which  produced  a  temporary  relief  But  whenever  the  hnrse 
was  rode  a  jonrney  the  dis^order  returned.  The  defendant  in 
bringinj;  him  from  Tennessee,  had  discovered  he  was  eotting 
blind,  and  was  obliged  to  drive  very  moderately  to  prevent  the 
loss  of  his  eye  sight.  The  {laintiflT  purchased  without  being  ap- 
prised of  this  defect.  The  defrndant  had  refused  to  warrant, 
saying  he  had  determined  never  to  do  so,  as  he  hm\  niready  been 
injured  by  warranting  hij*  horses.  He  observed  while  exposing 
his  horse  to  sale  that  the  eyes  of  some  looked  dull,  hut  this  was 
occasioned  by  their  having  travelled  over  dusty  roads.  He  af- 
terwards acknowledced,  that  he  knew  the  bor-^e  was  sulyect  to 
blindness,  but  thought  he  was  not  answerable  as  he  had  not 
warranted.  The  horse  after  he  became  blind  was  sold  for  sixty 
dollars.     This  was  the  evidence  on  the  part  of  the  ptainiiflf. 

"  The  defendant  endeavoured,  but  unsnccessftilly,  to  prove 
that  the  -horse,  after  he  came  to  the  plaintiff's  po8se.«8ion  had 
received  some  injury,  by  which  the  blindness  might  have  beea 
occasioned. 

**  After  arguments  by  counsel,  his  bononr  Judge  Hall  obsenr- 
ed,  that  this  was  an  action  to  recover  damae^es  for  deceit  in  the 
sale  of  a  horse.  The  grounds  of  thi;*  action  were,  that  the  pro- 
perty pold  waji  defective,  that  this  defect  wa«»  known  to  the  seller 
and  unknown  to  the  purchaser.  If  the  jury  believed,  that  the 
phiintiff  cfid  know  of  the  defect  at  the  time  he  bought  the  horse, 
he  could  not  complain.  He  had  sustained  no  injury  froou  the 
defendant.  It  was  his  own  folly.  But  it  was  for  the  jury  to 
decide  whether  he  did  or  did  not  know  it  It  was  not  because 
he  might  possibly  have  known  it,  that  the  defendant  was  to  be 
discharged.  If  indeed,  the  defect  was  so  open  and  visible  that 
he  could  not  well  avoid  discovering  it,  then  the  jury  must  of 
cearsf  presume  against  him.    In  the  present  case^  sktll  might 
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kire  been  required      The  plaintiff  might  not  have  been  pos<^ 
•e«sed  of  tin-'  ?^Kill      If  in  f'icl,  he  was  ignorant  of  the  circuir- 
fitttnce,  t'lo  i,:;ji  a  petMOo  l)etier  acquainted  with  horseia  mi'^ht 
have  discovered  'it,  the  deceit  and  '^riciiinalitv  in  the  def"^''  nt 
were  still  the  sarae.     He  was  imposing  on  the  plaintiff  as  ^^^  nd, 
what  he  knevv  to  bp  unsound.     He  was  not  actius  with  t^it'  s  'ir* 
ness  and  plain  dealing  which  became  an  honnn  man.     A^i*:*.  it 
had  been  -nini   the  plaintiff  pi  ired  no  conlidence  in  thp^  d'-fr^n- 
dant— he  saw  the  horse  eza<iiinpd,  and  Uked  him  ;  why  wm  the 
defendant  hound  to  disclose  the  defects  of  the  pr'>portv.  w   ich 
it  was  his  interest  to  sell  to  the  best  advantage  ?     He  «  a?  bomid 
bj  the  rules  of  good  faith  and  honesty.      He  was  hound  as  a 
man  of  truth,  of  candiuir  and  of  fiir  de.dins;.    '  It  is  a  principle  in 
morals  as  wtdl  as  a  ni^xim  in  the  municipal  law,  that  a  siinnres- 
sioH  of  truthj  if  often  equal  to  a  su^gestiim  of  falsehood  ;  h  (lf*ep- 
tion  mav  be -as  effectually  occasioned  by  the  one  as  the  other- 
Men  must  place  somt:  confidence  in  one  another  or  ther*^  must 
be  an  end  to  civil  intercourse.     The  confidence  repos«-d  by  the 
plaintiff  in  the  defendant  in  the  present  case,  necessarily  arose 
from  the  nature  of  the  transactioo.     It  was  not  an  nnreasonaide 
one.     The  courts  of  that  country,  from  which   we  derive  our 
laws,  have  late.lj  gftne  a  great  way  in  enforcing  moi'hl  obliea- 
(i^ii;;,  and  I  trust  we  shall  go  at  least  as  far.     In  a  recent  case 
d*"'ided  in  England,  A  had  sold  a  vessel  to  B,  who  agreed  to 
take  her  just  as  she  stood,     it  appeared  afterwards  that  some  of 
her  timbers  were  unsound  ;  that  this  was  known  to  A,  but  could 
not  hiive  been  kuown  to  B,  when  he  purchased.  The  court  de- 
termined that  A  ought  in  justipe  and  honesty,  to  have  di!»closed 
this  defect,  and  as  he  had  not  done  sb,  should  be  liable  to  B  iu 
da.nnges.     Matiy  persons  in  this  country  have  considered  theni- 
gclves  loosed  from  the  ot-l^ations  of  morality,  when  they  were 
trading  in  horses.     It  is  time  to  correct  this  false  notion.     If 
the  jury  believe  the  evidence  in  the  present  case,  and  that  th^ 
plaintiff  knew  not  the  unsoundness  of  the  horse,  at  the  time  he 
purchased,  they  will  give  ample  and  exemplary  damages. 

"  The  jury  retired,  and  in  a  short  time  returned  with  a  ver- 
dict for  60/.  lOs.  for  which  jndgment  was  entered." 

2.  This  xcTiorr  lies  in  all  cases  op  imposition  j^sd  knave- 
Rv,  by  which  the  plaintiff  is  wronged,  though  there  be  no  con-^ 
tract  ;  as  for  cheatinsfat  dice  or  other  game. (a)  Swindling,  one 
eut  of  his  money  by  forgery, (6)  false  tokens,  or  personating  an- 
•lher.(3)  And  it  also  lies  for  a  false  affirmation,  as  to  thp  cre- 
dit of  a  third  person,  whom  the  defendant  knew,  or  had  n*  t«on 


(a)  Vid.  Cro   ElJz.  90.  Co.  Bat. «.        (h)  Rolh  Abr.  100.  :>  D  .11.  :)57. 
P.  N.  H.95.  Moof,776.*  '   (3)  bhio,  119.  BoliK  N.  P.32. 


'J 


180  or  THE  ACTION  OF 

to  suppose,  wtis  at  the  same  time  insolvent ;  whereby  the  plain- 
tiff was  induced  to  trust  him  and  lost  his  debt.(c)  But  if  this 
representation  be  made  in  good  faith,  with  a  firm  belief  that  it 
is  true,  no  action  tie^,  though  it  be  fjdse  ;  and  though  the  defen- 
dant say,  that  he  speaks  from  bis  own  knowledge,  and  not  from 
hearsay.  These  expressions  must  be  understood  according  to 
the  subject,  i.  e.  the  credit  of  another,  which  is  mere  matter  of 
opinion.  He  only  means  to  convey  his  strong  belief  of  the  cre« 
dit,  founded  on  the  Qieans  he  has  had  of  forming  such  an  opin- 
ion and  belief  ((f) 

So,  if  I  hold  a  note  or  bill  of  exchange  against  you,  which  is 
▼oid  in  my  hands,  for  want  of  consideration,  illegal  considera- 
tion, or  other  cause  ;  but  1  indorse,  or  otherwise  transfer  it,  be- 
fore due.  so  that  it  is  collected  against  you  ;  I  am  accountable 
in  this  action  for  the  damages.  But  such  transfer  must  ha%'e 
been  before  the  note  or  bill  was  due,  for  otherwise  your  renie* 
dy  is  by  a  defence  against  the  first  suit  upon  it 

3.  In  cases  of  breach  of  t^ust  by  one's  attorney,  p.geni^ 
ov$ervani^  surgeon,  physician,  tailor,  smiths  barber,  or  other  per- 
son of  a  trade  or  profession,  acting  ignorantly,  careles.«ly,  or 
maliciously,  in  their  several  undertakings  ;  by  which  an  injury 
is  done  to  the  plaintiff 'Is  person  or  property. 

But  it  is  to  be  remarked,  with  regard  to  a  servant,  or  attor- 
ney, that  they  are  bound  to  nothing  more  than  diligence  and  fi« 
delity  ;  and  are  never  accountable  for  a  want  of  skill  or  strength. 
This  doctrine  may  be  exemplified  in  the  single  case  of  the  at- 
torney, who  manages  his  client's  cause  with  diligence  ;  but, 
through  ignorance  does  his  client's  cause  an  essentia]  injury. — 
No  action  can  be  maintained  against  him  by  his  client ;  but  if  he 
had  left  his  client^  cause,  when  called  on,  and  amused  himself 
with  hunting  or  fishing,  instead  of  attending  his  business  in  court, 
and  bis  client's  cause  had  suffered  on  this  account,  he  would 
have  been  liable. (e) 

4.  In  cases  of  a  breach  of  official  dutv.  Where  a 
sheriff^,  constable,  overseer^  justice,  or  other  officer,  neglects  his 
duty,  or  abuses  the  trust  reposed  in  him  by  law,  (except  for 
mistakes  of  law,  where  he  has  a  right  to  act  as  a  court  or  judge) 
to  the  injury  or  damage  of  another,  this  action  lies  against  him, 


(e)  6  John.  181.  (c)  Vid.  Vteevfih   Dompslick  Re- 

W  2  East,  n.  laUonS;  377,  8.  3  Burr.  &64. 
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tt  the  SQtt  of  the  party  sastatoiqg  the  iQJarj.(4)  Thos,  if  a 
sheri^OT  constable  D^ect  to  serve  a  writ  or  precept  delivered 
to  them,  or  ^jwHce  refase  to  issoe  proce^e^  when  properly  ap- 
plied for,  or  ao  overseer  of  highways  wilfblly  neglects  to  mead 
a  bridi^  io  bis  district,  by  which  a  man's  horse  falls  throagh, 
and  breaks  his  leg,  provided  the  overseer  have  work  enough 
on  his  rolK  or  funds  enough  io  his  bands  to  enable  him  to  amend  > 
the  bridge  ;(/)  thts  action  lies,  for  the  injury  suffered  by  such 
neglect  or  rtstu^al.  It  lies  against  a  sheriff  or  constable,  for 
anffering  an  escape  upon  civil  process,  or  for  a  false  return  of 
any  sncb  process,  by  which  a  party  is  injured  in  his  rights. 

An  escape  presupposes  an  arrest,  which  must  always  precede 
it.  An  4irrest  is  the  actual  seizing  or  touching  the  defendant^ 
body.(^)  But  if  the  officer  tells  him,  he  has  a  warrant  or  other 
process  against  his  body  ;  and  he  submits  and  goes  alon^  with 
him,  it  is  the  same  thing  as  a*n  actual  arrest. (^)  An  officer  has 
no  rii^lit  to  break  open  the  outer  door- of  a  dwellins^  house,  in 
order  to  make  an  arrest (t)  (And  even  liAing  the  latch  is  a 
breaking  within  this  rule)  but  the  door  being  once  peaceably 
and  legally  npened,  and  entry  bein^  gained  ;  the  officer  may 
break  inner  doors  to  make  the  arrest.(y)  Bot  this  privilege,  is 
confined  to  the  defendant's  dwelline;  kousBt  and  does  not  extend 
to  any  out  houte^  as  a  bam^  t^,  store^  and  the  like  ;  nor  is  my 
dwelling  house  a  place  of  privilege  for'  any  one,  except  me  and 
my  family.(A;) 

If  the  escape  of  the  prisoner  be  with  the  officer's  consent  or 
connivance,  he  hts  no  right  to  retake  him  on  the  same  process  | 
Dor  will  a  voluntary  return  of  the  prisoner  into  his  custody,  be- 
fore an  action  is  brought  for  the  escape,  operate  as  a  df'fence 
again!«t  it.(f)  Bot  io  case  of  a  negligent  or  involuntary  escape, 
the  officer  may  retake  the  prisoner  ;  and  snch  recaption  or  a 
voluntary  return,  before  action  brought  for  the  escape,  is  a  good 
defence  to  such  action. (t/i)  And  if  the  prisoner  is  rescned,  it  is 
also  a  defence,  except  oh  process  of  execution. (n)  This  sub- 
ject of  arrest  will  be  resumed,  and  nx>re  fully  considered  here- 
after. 


(4)  A  iheriflT  is  liable  .o,  sellinj*  goods,  &c,  on  execution  at  an  extremely 
l6w  price.  Vid.  3  Bos.  .^  Pull.  359,  360,  oote(a).  Ah  where  the  sheri  iiad 
levied  on  goods  worth  between  300  and  400/,  and  sold  them  for  72/.  15f. 
10^.  Although  they  were  seld  to  the  Ifighebt  bidffer.  He  should  reiuin 
that  they  remain  on  hand  for  want  of  buyers.    3  Cau^pb.  Rep.  521. 

')  15  John.  250.  (k)  5  Co.  91.    16  John.  287. 

'  1  Salk.  79.  (l)  %  John.  cas.  13. 

Bull.  N.  P.  62.  (m)  2  Sira.  908. 

ft)  5  Co.  9S.  Hob.  63.  (n)  Cro.  Jac.  419. 
)  Cowp.  1. 
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Ad  action  on  the.  case  ia  the  appropriate  remedy,  for  all  false 
reUitiS.  iut  I*  wjii  i.ot  lie  ngninsi  b  nilitia  officer,  for  return* 
ioii  one  h»  »  deliitquent,  whereby  be  is  impropeilv  fined  by  a 
crnr\  Diartial ;  for  he  ehould  defend  hiitself  before  the  court. 
If  the  return  be  false  and  muticions.  this  action  would  lie,  but 
the  ()f"-i<^ion  of  the  court  martial  is  conclusive  evidence 
iigainst  thi8.(o) 

5.  It  liec,  IV  ALL  CASES  OF  ircoLioENcfi,  in  the  use  or  disp^<^ 
•ition  of  one*9  property,  or  id  clearing  or  inriproving  it,  by 
which  another  h  injureil  ;  and  the  true  question,  in  such  cases 
is,  whether  tbe  defendant  or  his  servant  (4)  bas  been  guilt}  of 
oegligence.  For  it  is  a  maxim  inlaw,  tliat  a  mani$  bound.  $o 
to  use  his  own,  as  not  to  injure  that  which  belongs  to  ht$  neigh* 
hour.  For  example  :  he  has  a  right  to  burn  over  his  own  iaK 
low  ground,  or  keep  fire  in  his  house  ;  but  if  be«  or  bis  ser» 
Vant,  carelessly  suffer  his  fire  to  escape  from  his  fallow,  or  set 
it  on  fire  in  a  dangerous,  .dry  or  windy  time,  or  do  not  take  pro* 
per  care  of  it  ;(p)  or  if  be  or  bis  servant<i  should  keep  the 
fire  carelei^sly  in  his  house,  by  which  it  took  fire  and  burned 
down  his  nei^hhour^ft  house*  out  house,  &c.  be  would  be  ac- 
countable, iu  each  of  these  cases,  for  any  damaire  occasioned  to 
his  neighbour.(^)  But  if  such  fire  break  out.  without  his  neg^ 
lect,  it  would  be  otherwise. (r)  And  where  m)*  dog  bites  the 
person  of  a  man,  or  his  cattle,  or  my  bull  gore  his  child  or  hit 
cattle,  and  ?o  of  n^hor  domestirk  animah,  I  am  accouLtahle  for 
the  injury  ;?but,  in  these  cases,  it  must  be  shown  by  the  rlmtitifT, 
that  I  knew,  or  had  notice,  that  my  donr^estirk  animal  wa?  ac- 
customed to  do  such  mischief. (*)  For  where  the  plaintiff 
brought  an  action  before  a  justice,  artd  proved  that  the  defen- 
dant^s  bull  had  gored  his  horse,  but  there  was   no  proof,  that 


■** 


(4)  It  is  proper  to  remarli,  that  this  term,  6«rvaut,  as  it  is  use'f  in  the 
law,  is  not  confined  to  a  slave,  Apprentice,  or  even  a  menial  servant  Wv'mg 
hi  one's  house,  and  working  for  liim,  but  extends  tb  any  one  employed  to 
do  the  business  or  work  of  another.  Thus,  not  only  a  slave,  anprentics,  or 
a  person  hired  to  work  by  the  montlj,  year,  &c.  but  an  atiorney,  solicitor, 
agent,  day  labourer,  Kc,  &c.  is  for  the  limf  he  is  employed  io  the  busineM 
of  another,  his  servant,  and  His  master  or  principal  is  to  a  certain  degree, 
as  we  ha-ve  noticed  from  lime  to  time,  accountable  for  bis  acts,  and  he  is 
l^enerally  accountable  over  to  his  master  for  anr  injury  he  brings  upon 
him  hy  his  neglli^ence  or  misconduct.  Vid.  Reeve's  DomesUck  Relations, 
citie  moMier  tmd  servant. 

(o)  10  John.  100.  (r)  id.  3  Bl.  Comm.  43.  1   Noy'« 

,    (p)  8  John.  421.  Comyn^s  Rep.  Max.  c.  44. 

*V .,  (»)  1  Id.  Raymd.  Ii9.  %  id.  U*3. 

(9)  W^  2  3alk.  W^ 
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he  had  before  done  similar  acts,  or  had  been  unmly,  a  jndg- 
■lent  for  the  pluotid*  was  reversed' oq  certioraru(t)    Bui  this  is 
*  otherwise,  where  the  aoitnRl  is   nilurally   wild  ;  (lir  here  the 
keeper  16  accouatahle  for  the  tniscbtef,  which  he  <lof>s,  wheth- 
er he  have  qottce  or  uot  (Ld.  R»yai.    154^3.)      And   in  case  of 
a  do<ne:jticic  animal,  it  is  sufficient  evidence  of  notice,  or  knowl- 
tdge  in  the  defendant,  that  his  animal  has  done  mischief  simi- 
tar to  that  complained  of,  twice  before  the   iniury  alledged  iq 
the  declaration. (u)     Proof  of  similar  mischiei  is   enough,  as 
if  a  do^  has  bitten  sheep  and  afterwards  bite  a  horse,  for  the 
owner  Dught  to  have   banged   him,  on  notice  of  the   iirst  mis- 
chief.(v)  It  is  essential,  that  the   plaintiflTalledge  in  his  declar- 
ation»  that  the  defendant  knew  that  his  dog.  or  other  animal, 
was   accustomed  to  do  the   mischief  complained  of;    and  if 
this  be  not  alledged,  jadgment  will  be   reversed,  if  the  objec« 
(ion  be  made  in 'proper  ti'ne.(:v)      But  the  plaintiflf,  in  these 
cases,  should  exercise  due  care  himself.        Thus,   every  man 
has  a  right  to  keep  a  dog  for  the   protection  of  his  property^ 
and,  if  the  injury  arise  from  the  plaintiff's  own  fault,  in  going 
into  the  yard  at  night,  afler  my  dog  if  properly  let  loose,  if  he 
is  bitten,  DO  action  will  lie.  (a:) 

A  man,  in  building  on  bis  own  lot,  adjoining  my  house,  may 
•ink  his  foundation  below  mine,  but  if,  in  so  doing,  he  negli- 
gently injures  me,  an  action  lies.(^) 

A  man  sets  traps,  baited  with  flesh,  in  his  own  ground,  so 
sear  where  my  dogs  are  kept,  or  pasn  along  the  highway,  that 
(without  Qoing  so  near  as  to  trespa^^s  upon  him,)  they  must 
probably  be  attracted  by  the  scent  into  the  traps,  and  they  are 
•o  attrar^ed  and  injured  ;  an  action  lies  by  me,  against  the 
tfap-6etter.(2)  *"  , 

For  this  head,  more  at  large,  vid.  Bac.  Abr.  title,  actions  or 
the  case.(F)     Philadelphia  ed. 

6.  It  lies,  in  all  cases  of  private  inrrsANCE  ;  as  where 
my  health  or  comfort  is  injured  or  impaired,  by  any  unh<^althy, 
noisome  or  offensive  erection,  made  by  another,  as  a  <iull-r^ond, 
kog-pen,  slaughter  house,  tannery,  &c.  by  which  (  am  a'inoyed 


^0  l^John.  339.  ~  (w)  Cm    Car.  487. 

(«)  Vid.  Bac.  ab.  tit  nctions  on  the  ix)  I  Enp.  Rep.<08, 

c»«e.  (K)  (y)  17  John.  92. 

(v)   Ld.  Raymond,  6i«,  7,  9.    id.  («)  9  JBast,  277. 
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in  health,  convenience  or  comfort.  And  this  action  lies,  not 
only  ;i§atn.n  the  ona  who  erecU  it,  but  jiI«»o  i^nast  the  one  who 
continues  it.(a)  And  it  may  be  brought,  wiihout  any  request  to 
remove  the  nuisance  ;  but  against  another  wiro  coutinues,  theie 
most  first  be  a  request  to  remove  it.  (6) 

It  will  also  lie,  for  flowing  the  plaintiffs  land  by  a  mill  dam, 
pr  otherwise  ;  or  for  diverting  the  water  running  to  the  plain- 
tifiPs  land  or  miil.  from  its  natural  conrse.     But  n  pei{>on  erect- 
ing a  mill  and  dam    upon  a  stream  of  water,   does  not  by  the 
mere  prior  occupation,    unaccompanied  with  such  a  length  of 
time  «s  that  a  grant  may  be  presumed,  gain  an  eicclu.«ivc  right, 
and  cannot  maintain  an  action  against  a  person  erecting  a   mill 
and  dam  above  his,  by  which  the  water  is  in  part  diverted,  and 
he  in  some  degree  injured.(c)      But  though  such  action    will 
not  lie  for  the  reasonable   use   of  the  water,    by  the   owner  of 
the  mill  above,  yet  he  has  not  an  nnlinjited  right  to  use  the  war 
ter  as  he  pleases,  or  to  stop  the  natural  flow  of  (he  stream,  so 
as  to  destroy  or  render  useless  the  mills  below  ;  and  if  he  shutrf 
down  his  gates,  and  detains  the  water  for  an  unreasonable  time* 
or  lets  it  out  in  such  unusual  quantities,  as  to  prevent  the  own- 
er  of  the  mill  b(>]ow  from   using   it,  or   deprive  him  of  a  rea- 
sonable and   fair  participation  in  the  benefits  of  the  stream, 
be  will  be  answerable  to  the  party  injured ,  to  the  extent  of 
the  loss  be  has  thereby  sustained  (d) 

One  who  has  a  private  way,  by  grant,  statute  or  prescrip- 
tion,  may  maintain  this  action  against  the  owner  of  the  lands, 
over  which  it  runs,  or  any  other  person  for  obstructing  or  us- 
•ingit,  without  right ;(«)  and  where  a  private  way  is  laid  out, 
ander  the  20th  section  of  the  act  to  regulate  highways,  (2  N. 
R.  L.  276)  the  one  on  whose  Application  the  way  is  laid  oot, 
has  the  sole  and  excluiiive  u<(e  of  it,  unless  the  owner  of  the 
soil  signify  bis  intention  to  use  it,  at  the  time  the  jury  or 
commissioners  assess  the  damages,  and  consequently,  may  sue 
the  owner  of  the  soil,  in  this  actinn  for  u^ing  it.(/) 

But  the  nnisance,  in  order  to  operate  as    a  ground  for   this 
action  should  be  a  private  one  ;  for  if  the  injury  be  comrooa 
to  all  the  citizens  of  the  state,  as  by  obstructing  a  publick  high* 
way  or  a  navigable  river  ;  it  is  the  proper  subject  of  an  indict- 
meot,  aed  an  action  will  not  lie»  nnless  indeed^the  plaintifl*  sus- 


fa)  B  Rep.  100,  101.  Willes,  583.  (d)  17  Johji.  306. 

C&)  S  Rep.  100,  101.  Willes,  683.       <     (e)  8  East,  4.  14  John.  383. 

(?)  l«  John.  813,  '      (/)  14  John,  383. 
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tain  some  special  injary,  as  if  he  fall  over  the  obstruction  in 
the  road  and  break  his  leg,  or  his  horse,  carnage,  or  some  of 
%is  property  or  family  sustain  an  injnry,  by  which  he  is  }.ut  to 
expense,,  or  he  is  hindered  m  passing  with  his  sloop,  bo:it,  nift, 
l&c.  or  otherwise  suffers  a  private  charge  in  going  down  the  ri- 
Yer  ;{g)  and  so  of  like  causes.  *  But  the  mere  circumstance  of 
being  ob1ig<>d  to  go  a  circaitous  rout,  to  get  round  an  obstruc- 
tion in  the  publick  highway,  is  not  enough  to  sustain  an  ac- 
tion.(ft)  For  the  action  on  the  case  for  a  nuisance,  vid.  also 
Bac.  Abr.  title,  actions  on  the  case.  (G)  Fbiiadelphia  edi- 
tion. 

7.  This  action  lies,  (as  well  as  an  action  of  assumpsit, 
«nd  indeed  is  more  usual  than  the  latter,)  for  all  thg  vari- 
ous  INJURIES,   15   THE   DIFFERENT   CASES   OF   BAILMENT,    which 

we  have  had  occasion  to  mention.     It  is  grounded  on  the  fact, 
that  the  bailee  has  neglected  to  exercise    that  degree  of  care, 
which  the  nature  of  the  bailment  requires  at  his  bands.      And 
if  the  subject  of  the  bailment  is,  in   consequence  of  this  neg- 
iect>  deteriorated  in  value,  lost  or  otherwise  injured,  this  ac- 
tion lies,  as  well  as  where  the  bailee  abuses   his  trust  by  de- 
stroying, damaging, 'or  using  it  differently  from  what  the  con- 
tract would  warrant.       And  in  the  case  of  a   misfeasance,  or 
^buse  of  the  trust,  it  is  a  conversion  of  the  property,  for  which 
an  action  of  trover  will  lie,  to  recover  the  damages,  even  tho^ 
the  property  be  returned. (t)      And  in  an  action  for   riding  n 
horse  beyond  the  place   agreed  on,   between  the   bailor  and 
bailee,  it  was  decided  by  the  Siipreme  Court  of  xMussachusetts^ 
that  trover  is  the  only  proper  action,  in  as  much  as  the  misu- 
ser was  a  conver8ion.(y  )     The  principle  of  this  decision,  un- 
doubtedly, embraces  every  case  of  positive  misfeasance  in  the 
bailee,  which  is,  where  he  diverts  the  subject  of  his  trust  to  an 
object,  or  use,  entirely  different  from  the  one  fixed  by  the  con- 
tract of  bailment,  or  where  he  trangresses  the   limits,   wfthin 
which  this  object  or  use  is  to  be  confined.      In  such  case,  tro- 
ver would  seem,  in  general,  to  be  the  only  remedy.      But 
where  the  misconduct  of  the   bailee  is  of  that  negative  kind, 
called  nonfeasance^  i.  e.  where  he   is  guilty  of  negligence  or 
want  (f  care,  in  the  user,  confining  himself,  however,  within 
the  terms  of  the  bailment,  an  action  on  the  case  is,  in  general, 
the  only  remedy.  And  where  the  goods  bailed,  are  detained  by  the 
bailee,  beyond  the  time  allowed  by  the  contract,  and  he  refuses 
to  deliver  them,  the  bailor  has  his  election  to  bring  either  trover 
or  case.     As  where  a  man  deposited  his  tools  of  trade,  in  an- 


M  1  Rinney's  Rpp.  463.  {j)  5  Masg.  Rep.    104,   &   vid. 

(h)  1  E«p.  Rep.  148.  IS  John.  76,  p»r  Spencer,  J. 

(i)  10  John.  172. 
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other's  hoase,  by  licence,  and  they  were  detained  by  the 
ee,  for  two  months  after  request,  by  which  the  owner  lost  their 
use  in  his  trade  ;  case  was  held  to  lie,  though  trover  might  al« 
BO  have  been  brought. (/^)  But  where  property  .was  deliver- 
ed to  the  defendant  to  sell  at  a  certain  price,  and  he  sells  it  for 
lefrS  than  the  bailor  prescribes,* trover  will  not  lie,  but  the  ac- 
tion should  be  a  special  action  on  the  case.fi)  And  for  the  above 
difference  in  the  remedy,  between  ^nonjeasancif  and  miffeai' 
ance,  vid.  the  opinion  al  Mr.  Justice  Spencer,  in  Surjeant  v* 
Blnnt,  16  John.  74. 

But  in  order  to  entitle  the  plaintiff  to  maintain  this  action,  ia 
the  abov^  instances  of  nonfeasance^  there  must  be  some  trust, 
to  which  the  law  annexes  a  duty  to  take  care  of  the  goods.— ^ 
For  H  here  a  man  is  the  mere  finder  of  goods,  he  is  under  n<^ 
Ugat  obligation  to  keep  them  safely,  or  eiercise  any  degree  of 
eare  about  tbem  ;{tn)  asii  he  find  garments,  and,  by  negligent 
keeping,  they  are  moth  eaten,  or  finds  goods,  and  looses  them 
again,  or  a  horse,  and  gives  him  no  ftustenance,(n)  or  finds 
butter,  and,  by  neligent  keeping,  it  putrifie8,(o)  and  so  of  the 
like  cases.  But  for  a  misjeasancey  he  is  accountable  in  these 
eases  ;  and  if  he  makes  gain  or  advantage  of  the  things  he 
finds,  heis  accountable  even  (ornon-feasanee.  Thus,  if  he  rides 
the  horse,  or  abuses  the  things^  or  destroys  them,  or  uset. 
them,  he  is  accountable,  (p)   . 

The  rights  incident  to  a  contract  of  bailment,  with  their  cor* 
responding  violation,  1  have  exhibited  before,  under  the  head 
of  bailmentt{q)  and  they  do  not  need  a  repetition  here. 

8.  This  action  lies  for  various  injuries  to  a  man,  in  the  charac* 
ter  oi  a  husband,  parent  or  master. 

1 .  Of  a  husband :  as  where  his  wife  is  enticed  away  to  a 
separate  residence,  or  her  health  injured  by  a  sale  of  bad 
wine,  provisions,  &c.  or  the  nnskilfulness,  ignorance  or  care- 
lessness of  her  pb}8ician  or  surgeon,  whereby  the  husband  b 
deprived  of  her  society,  service  or  assistance  in  his  affairs,  or  it 
otherwise  injured. (r)  But  if  she  be  enticed  away  by  her  fath-> 
er,  bad  or  unworthy  motives  must  be  shown  by  the  husband,  in 
order  to  sustain  the  action.(f)  And  where  the  defendant  per- 
mitted his  wife^s  mother  to  live  with  him  hospitably,  though 
forbidden  so  to  do  by  her  husband,  without  enticing  her  away. 


Bull.  N.  P.  >8.  (p)  Poll.  Abr.  5.  Leon.  S24.  Cro. 

16  John.  74.  Eliz.  219.  GouU.  155.  -Stjle,  261. 


;m)  Cro.  Elie.  319.  {q)  Ante,  30  to  35. 

(n)  id.  (r)  Willea,  677.  Bull  K.  P.  7e 

(•X  l^B*  338.  OwcDi  141.  (0  5  John.  196. 
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•r  opposing  the  plaiutiff  b  his  attempts  to  reclaim  her,  the  ac* 
tion  was  held  not  to  lie.(<) 

It  was  formeriy  a  matter  of  doabt  whether  an  action  of  tres* 
|Mns,  or  a  special  action  on  the  case,  be  the  proper  remed)r  for 
actual  violence  committed  upon  the  wife,  by  an  assault  and  bat 
tery  or  adultery  *(ii)  Perhaps  either  action  is  a  proper  one; 
bat  whether  it  be  trespass  or  case,  neither  this,  nor  the  action 
for  actual  violence  done  to  a  child  or  servant,  is  properly  an 
action  of  assa«ilt  and  battery,  and  it  is,  therefore,  not  excepted 
from  the  jurisdiction  of  a  justiee'.(v)  This  point,  as  we  noticed 
before,  (to)  has  been  directly  decided  in  N  Jersey,  upon  a  statute, 
which  in  this  respect,  gives  a  Jeraey  justice  jurisdiction,  in  the 
Tery  words  of  ours  ;  and  this  construction  will  be  found  fullj 
bonie  out  by  the  English  cases  above  cited,  for  these  are  not  ac- 
tions ofanamlt  and  batUry,(x)  As  these  are  actions  for  conccquen- 
tial  damages,  grounded  on  the  los^  of  service,  or  other  coosequen«* 
tial  injury,  I  shall  therefore  consider  theoi  under  this  head,  pre« 
misiog,  however,  that  the  action  of  trespass  is  far  the  more 
usual  remedy.(y) 

« 

To  proceed,  then,  with  injuries  to  a  man  in  the  character  of 
a  husband.  Any  actual  violence  committed  upon  his  wife,  pro* 
ducing  an  injury  to  him,  is  also  the  proper  fut»ject  of  an  actiouj^ 
and  be  need  not,  in  such  case,  join  the  wife  with  himself,  as  a 
party  to  the  action,  (ar) 

A  husband  may  also  maintain  an  action,  either  for  forcibly 
carrying  his  wife  away,  or  for  criminal  conversation  with  her 
But  if  the  husband  be  consenting  to  the  adultery  of  bis  wife, 
or  otherwise  privy  to  it,  there  is  no  ground  for  damages. (a) 
Kor  can  this  action  be  maintained,  when  the  husband  and  wife 
live  separate,  under  articles  of  separation,  for  any  act  of  adul  • 
tery  committed  by  her,  afler  the  separation  took  place.  (6)^- 
And  so,  where  the  husband,  suspecting  bis  wife  of  adultery, 
boarded  her  out,  and^reed  to  pay  for  her  board. (c)  But  where 
the  husband  has  not  given' up  all  claim  to  the  comfort,  society 
and  assistance  of  bis  wife,  this  action  lies^  though  she  be  ab- 
sent, unddr  a  deed  of  separation,  ((2) 

In  this  action  for  adultery,  a  marriage  in  fact  roust  be  pro* 
ved  :  repalation  and  co-habitation,  though,  in  other  cases,  suf- 


(/)  3  Mass.  Rep.  317.  (v)  Vid.  Cro.  Jac.  501,  538. 

(u)  6  East,  387.    Black.  Rep.  854.  (z)  Cro.Jac.  501. 

Burr.  753.  (a)  Bull.  IV.  P.  27. 

(r)  Black.  Rep.  854.  6  East,  387.  (b)  Peake^s  N.  P.  cas.  7 

{w)  Ante,  11.  (c)  1  Esp.  R9p.  16. 

(:ir)  1  Penningtoo'i  Rep.  Ill,  $t  (/)  14  T.  R.  651. 
Tfcl.  I4Jokii.433. 
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ficieDt,  is  not  00  bere.  A  witnesR  must  be  produced,  wbo  was 
pres'^nt  at  the  marriage  ceremony. («)  But  a  marriage  bj  a 
tUrgyman,  magistrate^  or  third  p^rjon,  need  not  be  proved. — 
It  is  i^ufBcient,  that  the  parties  them^elines  contract,  by  words 
in  the  present  tense  ;  as  **  I  marry  you,"  "  you  and  L  are  roan 
and  wife/'  or  other  words,  intended  as  a  *  present  contract  of 
marriage,  by  which  the  meaning  of  the  parties  can  be  plainly 
understood.  (/) 

If  tb»  character  of  Ihe  wife  were  debased,  before  the  criroj- 
inal  conversation,  the  damages  would  be  much  less  than  if  she 
had,  before  ihe  seduction,  maintained  a  fair  reputation  forcfaas- 
tity  ;  and  it  is  always  allowable,  for  the  defendant  to  shew,  io 
mitigation  of  damages,  particular  acts  of  adultery,  committed 
by  her  before  she  became  acquainted  with  him,  or  that  the 
plaintiff  himself,  has  carried  on  a  criminal  converaation  with 
Other  women,  or  that  the  plaintiff's  wife  made  the  first  advan- 
ces to  the  defendant.  But  witnesses  are  not  to  be  examined  'by 
the  plaintiff,  to  show  her  general  good  character,  until  it  is  as* 
■ailed  by  the  defendant.  (^) 

The  wife^s  letters  to  the  defendant  are  not  evidence  against 
ihe  husband  ;  nor  are  her  confessions  evidence  against  the  de- 
fendant. But  conversations  between  her  and  the  defendant, 
are  evidence  against  him.  And  evidence  of  the  manner  m 
which  the  husband  and  wife  lived  together,  before  her  connex- 
ion with  the  defendant,  is  clearly  admissible,  for  the  purpose 
either  of  increasing  or  lowering  the  damages.  And  letters 
which  have  passed  between  the  wife  and  the  plaintiff*  clearly 
proved  to  have  been  written  at  a  time,  when  the  wife  was  not 
Suspected  of  misconduct,  are  admissible  for  (he  same  pur- 
po3e.(i) 

The  damages  in  this  action,  are  graduated  upon  considera- 
tion of  all  the  above  matters,  which  are  proper  in  evidence^ — 
They  are  peculiarly  a  question  o{  fact ;  for  which  reason  the 
higher  courts  will  not  disturb  a  verdict  on  account  of  its  large 
amount.  Indeed,  the  claim  of  damages  is  generally  so  large, 
and  the  chance  of  recovering  it,  so  great,  that  this  action  is 
rarely  if  ever  a  fit  subject,  in  this  respect,  for  the  limited  JQ- 
tisdiction  of  a  justice. 

3.  Nearly  allied  to  the  above,  is  the  action  for  seducikg 

AlTD   ORTTING     WITH   CHILD,    THE     DAUGHTER    OR   SERVAKT      Or 


(e)   VH.  E«p.     g.  N.York   ed.         (/")  10  F.ngt,  2H6.  4  Jnhn.  54. 
Tol.  1,  pt.  2d,  210.    4  Burr  2057.  1  (A)  Vid.  PhiUip's  Evidence,  2  Am. 

^1.  Bep.  632,  Bull.  ^.  P.  28.  Doug.  ed.  139,  and  cases  there  citci« 
171.  (0  id.  64>  5. 
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THE  PLAINTIFF.      The  father,  is  also  entitled  to  an  action,, 
where  his  minor  child  is  beaten,  by  means  ivherf^of  he  has   lost 
the  eervices  of  that  child/orbeen  put  to  expense  in  cnrinfij  bim. 
Bat  for  the  immediate  injury  to  the  minor,  that  is,  for  the  assault 
and  battery^  and  the  bruises  and  vrounds  inflicted,  the  minor  is 
alone  entitled  to  his  action   of  assault  and  battery,  of  which   a 
justice  has  no  jurisdiction  ;  and  the  damages,  whett  recover- 
ed io  that  action,  belong  to  him  only.      The  parent's  right  of 
recorery,  rests  upon  the  idea  that  he  has  unstained  special  Jam'- 
ages.     He  mu^^t  therefore  lay  his  special  damages  in  his  declar- 
ation, by  an  express  allegation,  that  he,   by  reasmi  of  the  inju* 
ty,  lost  tke  service  of  his  child ;(  /  )   and  if  he  claims  on  the 
ground  of  expense,  this  must  be  stated  specially.      Upon   the 
principle  of  the  ri^ht  of  the  father,  to  the  service  of  his  mi* 
nor  child,  he  is  entitled  to  an  action,  if  such  child  be   enticed 
away  from  him.      On   these  principles,   the  action  so  oflen 
brought  by  a  father,  where  his  danghter  has  been  debauched* 
is  founded  ;  viz.  the  loss  of  service.     But  this  loss  of  service 
is  not  the  rule  of  damages,  in  a  case  of  seduction  :  it  is  scarce- 
ly an  item  in  the  account.    The  real  ground  for  dama;^es,  is  the 
disgrace  of  the  family^      The  loss  of  service,  in  many  instan- 
ces, could  not  be  accounted  any  thing  :  yet  the  damages  wilt 
be  large,  and  often  where  the  least  service  is  performed,   the 
higheiit  damages  are  given.  '    And   in  all  those  actions,  the 
character  of   the   da«ighter  for  onchastity,    and  her  conex- 
lon  with  another  man,  i^  allowed  to  be  proved  ;  and  if  satisfac* 
torily  proved,  although  it  does  not  lessen  the  damages  for  ac- 
tual loss  of  service  ;  for  that  will  be  the  same,  whether  the 
daughter  was,  b  efore  that  time,  chaste  or  unchaste  ;  yet  it  wiH 
render  the  damages  merely  nominal.     This  demonstrates,  that 
loss  of  service  is  not  the  real  ground  of  the  action,  for  the  ser- 
vice of  a  daughter,  whose  character  is  bad  in  point  of  chasti- 
tj',  is  of  equal  worth  with  that  of  the  most   virtuous.       Still, 
however,  the  real  expense,  if  any,  of  loss  of  service  and  lyins^ 
in,  should  be  allowed,  although  the  daughter  be  unchaste. (A:) 
The  slightest  degree  of  service,  as  merely  milking  a  cow,  has 
been  holdeo  sufficient  to  maintain  the  action,  and   to  recover 
the  heaviest  damages.     It  has  been  lately  holden,  that  it  is  not 
necessary  to  prove  any  service.      If  she  lives  in  her  father's 
family,  service  is  presumed. (/)     So,  too,  it  is  whollv  immateri- 
al, whether  the  daughter  is  a  minor  or  not,  if  she  live  with 
her  father.    There  is  not  any  necessity  in  this  case  to  show  a 
contract,  betwixt  the  father  and  daughter,  respecting  services. 


(/)  9  Co.   lis.  Esp.    Dig.  645.         (I)  Pcako's  N.  P.  cas.  55.  id. 233. 
Penkft'f  N.  P.  CR«.  ^33.  lEsp.  Rep.  217,  H*. 


(k)  Rneve's  Dom<»j»!ick  Relatton9« 


1tSi,2.    2Caincs,  292, 
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She  shall  be  considered  a  servant  to  b^r  father,  without  this 
proof. (m)  When  the  daughter  is  under  age,  she  is,  of  course, 
his  servant ;  but  this,  is  not  the  case,  if  she  be  of  full  age^^l^ 
John.  117.)  The  presumption  in  this  case  is,  that  she  is  his 
servant,  if  she  live  with  him  :  blit  this  presumption  will  be  re- 
moved out  of  the  wpj,  b^  showing  that  she  live^  with  him  mere- 
ly as  a  bc&rdcr  ;  and  that  whenever  she  earns  any  thing  it  is 
her  own.  And,  If  she  be  of  fall  age,  and  do  not  live  with  her 
father,  she  is  not  his  servant ;  and  under  those  circumstances 
he  would  not  be  entitled  to  this  action. (n)  But,  in  cases  of  a 
minor,  it  is  immaterial  whether  she  lives  with  her  /.-Jier  or  not. 
If  she  be  at  school,  abroad,  she  is  his  servant ;  or  T/hicb  is  the 
same  thing,  he  has  a  ri^bt  to  her  services,  and  can  rccal  her, 
when  he  pleases.  If  she  should  be  at  service,  he  is,  in  gene- 
ral, entitled  to  the  avails  of  her  service. (^)  And  it  is  (he  same, 
if  she  work  out  with  the  consent  of  her  father,  and  have  no  in- 
tention of  returning,  if  the  seduction  had  not  happened.(|7) 

This  action  is  maintainable,-  when  the  father  is  deceased^  bj 
any  one,  who  stands  in  the  place  of  a  parent,  as  by  a  mother, 
avnt^  or  other  connexion,  with  whom  she  resides  ;{q)  or  indeed, 
by  any  other  person  with  whom  she  is  actually  engaged  at  ser- 
vice on  hire,  or  otherwise,  at  the  time  the  seduction  takes  place, 
(r)  And  so,  by  one  whose  daughter  she  is  by  adoption.(ll 
East,  23.) 

In  this  action,  the  person  seduced  is  a  competent  witness  ; 
for  she  has  no  interest  in  the  event.  It  is  true,  she  has  an  in- 
terest in  the  question  ;  and  that,  formerly,  excluded  a  person 
from  testifying ;  but  it  never  excluded  the  daughter  in  this  ac- 
tion.    She  was  always  admitted/roi/i  ihe  necessity  of  the  thing,  (s) 

This  action  is,  properly,  an  action  on  the  case,  for  the  conse- 
quential damages  are  what  the  plaintiff  seeks  to  recover,  and 
constitute  the  gist  of  the  action. (^)  Where  there  has  been  an 
entry  into  the  plaintiff's  house,  and  this  injury  has  been  suffer- 
ed, the  action  of  trespass  may  be  brought  for  entering  the  plain- 
tiff's house  or  close,  as  in  other  cases,  following  this  up  by  a 
statement  of  the  injury,  as  an  aggravation  of  the  damages.(u) 
But  when  this  action  is  brought,  whatever  will  justify  entering 
the  house,  is  a  competent  justification  of  the  whole  charge,  in 
the  declaration,  by  way  of  aggravation  ;(v)  as  if  the  defendant 


(m)  Reeve's  Domettick  Relatioot,         (r)  Peake't  N.  P.  ca».  55. 
292.  ir«  »obn.  115.  contra.  {s)  Hetvc's  Domcuick  Relations. 

(n^  u\   10  John.  115,  292,  f?. 
(o)  id.              '  (0  n  \Vil«.  1R. 

in)  ^  John.  987.  (v)  I.<1.  Havin.  1032. 

(5)  2  T.  a*  4.  (r)  1  H.  B1.55S. 
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tbonld  be  allowed  to  show,  that  he  had  a  license  to  enter.  This 
would  justify  his  entry,  and  bars  a  recovery  in  this  form  ;  and 
where  this  h  the  case,  the  only  safe  way  is  to  declare  in  an  ac« 
tion  on  the  case,  laying  the  consequential  damages  as  the  gist  of 
the  action.  If,  indeed,  the  defendant  could  in  this  case  be  con- 
sidered a  trespasser, /rom  t's  beg^'uningy  as  has  been  contended 
by  torn 3,  a  recovery  might  be  had,  where  the  breaking  and  en- 
try is  maJ.!  the  giet  of  the  action.  But  this  can  never  be  the 
case  ;  for  a  man  is  never  a  trespasser,  from  the  beginnings  for 
abusing  a  license  from  the  party  ;  bat  only  where  the  law  gives 
a  license.  When  such  license  as  the  law  gives,  is  abused,  the 
law  takes  care  of  this,  and -pronounces  the  wrong  doer  .a  tres^ 
p<U$er,from  tht  I  eg  inning. (y') 

t 

Can  the  father  have  an  action,  for  t;tking  away  his  child  ?-*- 
There  can  be  no  doubt  that  he  is  entitled  to  an  action  on  the 
case,  for  enticing  him  away  from  his  service  ;  and  it  has  been 
long  settled  in  England,  that  he  may  hare  an  action  of  tresptes 
for  taking  away  the  heir  ;  but  I  have  not  found  any  case  of  an 
action  for  taking  away,  by  force,  the  younger  children.  Upon 
the  principles  of  the  common  law,  it  is  clear,  that  in  these  states^ 
an  action  will  lie  for  taking  away  any  child  ;  for  all  the  children 
are  heirs.  The  whole  number  of  children  constitute  that  cha- 
racter, known  in  the  law  by  the  term  heir.  But  I  see  no  reason* 
why,  in  England,  the  father  may  not  maintain  an  action,  against 
a  person  who  takes  away  any  child  ;  for  sorely  he  is  bound  to 
perform  certain  duties  towards  his  children,  which  he  cannot 
perform,  if  they  be  taken  from  him  :  and,  to  enable  him  to  per- 
form these  duties,  he  is  entitled  to  the  custody  of  his  children  ; 
and,  if  this  right  shonid  be  violated  by  force,  1  have  no  besita* 
tion  in  saying  be  could  maintain  the  action.(5) 


(5)  Reeve's  Domestick  Relationii  293,  4.  There  is  a  reason,  why  cesek 
#f  this  kind  are  not  found  reported  in  the  English  books,  to  which  th« 
learned  and  venerable  author  of  the  domestick  RBLATions  has  not 
adverted.  I  mean  the  prompt  and  efficacious  remedy  afforded  to  the  in- 
jured parent,  by  the  writ  of  Hubeat  Corpus,  Wherever  the  custody  o(  a 
child  is  disputed,  and  any,  the  least  rf^triiiit  exercised  over  him,  the 
Court  of  King's  Bench  have  long  exercised  the  right  of  compelling  his  pro- 
duction in  court,  upon  this  writ,  diccted  to  the  person  having  him  in 
charge  ;  upon  which  they  will  proceed  summarily,  to  set  him  at  liberty,  or 
place  him  in  such  hands,  as  are  legally  entitled  to  his  protection  and  guar- 
dianship. Vid.  3Reb.  526.2  Lev.  12S.  1  Str.  444.  id.  579.  2  Ld.  Raym. 
1334.  t  Str.  982.  i  Btirr.  ^06.  3  Burr.  1434. 

This  remedy  has  been  granted  to  the  husband,  claiming  the  restoration 
of  his  wife.  1  Burr.  (06.  1  Burr.  543.  4  Burr.  1991. 

The  Supreme  Court  of  this  state  exercise  the  same  power,  in  this  jespect^ 
with  that  of  the  English  King^s  Bench,  2  John.  375.  13  John.  418. 

(w)  The  six  Carpenter's  case,   8     c«s  at  page  290,  which  is  thera  giv- 
Co.  148,  as  it  is  gejieraKy  cited.  In     eo  as  the  original  page, 
fbe  Dubliu  ed.  af  1791^  it  commt n* 


1 
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The  rale  with  regard  to  damages  for  debauching  a  female,  ii 
the  same,  whether  she  reside  with  the  father,  vvho  brings  the 
action,  or  it  is  brought  by  any  other  person.  The  simple  loss 
of  service,  is,  in  neither  case,  to  be  considered  the  sole  meas- 
ure of  damages,  but  they  ought  to  be  exemplary,  in  both  instan- 
ces, unless  mitigating  circumstances  are  shown. (x)  1  hesc  are 
nearly  the  same  as  in  the  above  case^  of  adultery,  and  the  con- 
nivance of  the  parent  or  master,  at  the  criminal  intercourse 
^'ith  the  daughter  or  servant,  will  destroy  the  action  in  this  case, 
as  we  have  seen  it  will  that  of  the  husband  in  adultery  .(^)  S0| 
where  the  defendant  was  a  married  man,  but  was  suffered  by 
the  father  to  continue  his  addresses  to  his  daughter,  after  tbid 
fact  WHS  discovered  by  him,  it  was  held  that  such  gross  impru-^ 
dence  in  the  father  deprived  him  of  his  action  altogether. (-?) — 
And  the  circumstances,  that  the  father  had  repeatedly  seen  his 
daughter  in  bed  with  the  defendant,  without  discountenancing 
such  conduct,  has  been  holden  to  defeat  his  action  for  the  seduc- 
tion, though  it  was  proved,  that  bundling  was  a  customary  thing 
between  females,  and  those  who  paid  them  their  addresses,  ia 
the  quarter  of  the  country  where  the  parties  all  resided,  (a) 

Although  the  daughter  is  a  witness  in  this  action  for  the  plain- 
tiff, yet  the  defendant  has  no  right  to  ask  her  the  que.<tion,  whe- 
ther, before  her  connexion  with  the  defendant,  she  had  beeo 
criminal  with  other  men. (6)  This  is  upon  the  principle,  I  sup- 
posae,  that  she  is  not  bound  to  criminate  herself.  Nor  has  the 
plaintiff  a  ri^ht  to  show  a  breach  of  promise  of  marriage  by  the 
defendant ;  for  this  is  the  subject  of  a  distinct  ground  of  action, 
in  the  witnesses  own  name.(c)  And  upon  a  re- examination,  af- 
ter a  lengthy  cross  examination,  the  daughter  was  asked  this 
question,  viz*  Whether  the  defendant  had  not,  previous  to  the 
seduction,  given  her  a  promise  of  marriage  ?  Lord  Ellenbo- 
BouGH.  *'  I  think  you  may  ask  her,  whether  he  paid  bis  adr 
*'  dresses  to  her  in  an  honourable  way.  Farther  than  that,  you 
*•  can  on  no  account  go.  To  admit  evidence  of  a  direct  promise 
'*  of  marriage,  would  be  to  allow  the  mother  (who  was  in  this 
**  instance  the  plaintiff)  to  recover  damages  for  a  breach  of  that 
•*  promise  upon  the  testimony  of  her  daughter." (c/)  In  the 
same  case,  it  was  decided,  that  the  plaintiff  could  not  call  evi- 
dence to  support  the  character  of  the  daughter,  until  the  defen- 
dant had  first  called  witnesses  against  her  character.(e) 


(j-)   4    T.    R.  4.  II    East,  23,        (6)  3  Campb.  Rep.  5i9. 

Peako's  N.  P.  c»s,  65.  U)  3  Wils.  18. 

(v)  2  Caines,  2 Ji>.  (d)  3  Cainpb.  Rep.  519,  2«. 

C::)  Peake'sN.  P.  cas.24a.  ^          (e)  id. 
C«)  2Caiup?j2I9. 
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This  action  lies,  by  the  father,  for  the  damages  he  snstatas  by 
ft  battery  upon  hif*  sod,  who  is  under  age,  aiid  lives  with  him, 
without  proving  any  acts  of  seryice  by  the  8on.(/) 

T  have  known  several  instances  of  this  action  being  brought 
before  a  justice,  by  a  father,  against  a  schoolmnster,  or  other 
roaster,  having  a  temporary  right  to  correct  the  child.  We  shall 
sec  directly,  that  such  action  will  not  lie,  unless  there  is  some 
Io^js  of  service,  by  the  means  of  such  correction,  to  whatever 
excess  it  may  be  carried  ;  or  at  least  some  trouble  or  expense 
in  curing  the  woiTnd  inflicted.     If  some  los«  of  this  kind  ho.  not 
proved,  the  proper  remedy  is  an  action  of  assault  and  battery, 
in  favour  of  the  child,  with  which  we  have  nothing  to  do  in  this 
tre.it ise.      Judge  Btackstone  remarks, (^)  that,  **  a  father  may 
**  deh:»>Hte  part  of  his  parental  authority  to  the  tutor  or  school- 
*•  master  of  his  child  ;  who  is  then  put  in  the  place  of  the  parent^ 
•*  and  ha?  such  a  portion  of  the  power  of  the  parent  coiiiniitted 
"  to  his  charge,  viz.  that  of  restraint  and  correction,  as  may  be 
"  necessary  to  answer  the  purposes  for  which  he  is  employed." 
The  very  act  of  sending  a  child  to  school,  undoubtedly,  cunferg 
this  right  upon  the  teacher  ;  and  this,  whether  it  bt*  a  dcU'^^ated 
authority  from  the  parent,  as  supposed  by  Bl  ickstone,  or  a  pow- 
er possessed  by  a  schoolmaster,  in  his  own  right,  and  not  by 
delegation,  as  insisted  by  Judge  Reeve.(/t) 

With  regard  to  the  master's  right  of  correction,  generally,  and 
which,  indeed,  seems  to  appl>  equally  to  parents  and  school- 
masters, I  shall  adopt  the  language  of  Judge  Reeve  :(%) 

<*  The  master  has  a  right  to  give  moderate  corporeal  correc- 
tion  to  his  servant,  for  disobedience  to  bis  lawrul  commands, 
negligence  in  his  business,  or  for  insolent  behaviour.  This* 
however,  is  confined  to  apprentices  and  menial  servants,  who 
are  members  of  the  family  ;  and  not  indeed  to  all  such,  if  of  full 
age  ;  as  hired  men  of  fall  age  :  hot  only  while  the  master  stands 
t»  thejflace  of  a  parent^  then  such  authority  may  be  exercised. 
He  has  full  authority  over  all  slaves,  apprentices,  and  others 
living  with  him,  who  would,  if  placed  with  one,  be  subject  to 
the  control  of  a  parent  or  guardian.  If  other  servants  be  thus 
corrected,  they  may  leave  the  master's  service,  tt  is  Said  the 
roaster's  wife  cannot  correct  a  servant :  this,  I  apprehend,  is  to 
be  understood  with  some  qualifications.  If  the  person  who 
lives  with  another  in  the  character  of  a  servant  to  him,  is  of 
tender  years,  the  principal  care  of  such  servant  is  commonly  de<- 
Yolved  on  the  wife  :  the  chastisement  of  such  person  belongs  to 


<f)  I  E«p.  Rep.  317.  {K)  Roeve^g  Doroeitic  Ralatioof^ 

tH)  1  Blac  Com.  479.  375. 

(i)  id.  374,  5. 
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her  ID  a  special  manner  ;  without  finch  power,  she  nerer  conld 
discbarge  the  duties  incumbent  ou  her  in  educating  the  child. 
1  Sid.  125.  Cro.  Car.  197.  1  Vent.  70.  8  Mod.  120.  3  Burr. 
566.  1  Bl.  428.  The  right  of  correction  is  personal,  and  can- 
not be  delegated  to  any  one.  A  schoolmaster,  in  his  own  riKbt« 
and  not  b}  delegation,  possesses  this  power.(y)  9  Co.  76.  1 
Ld.  Kaym.  310.  Stra.  963.  Cro.  Jac.  630.  A  master  cannot 
justifj  a  wounding  of  the  servant  This  termj  as  used  in  oar 
books,  must,  I  think,  be  such  a  wounding  as  furnishes  evidence 
that  the  master  acted  with  a  bad  intent ^  which  will  subject  hica 
to  damages  ;  for  some  wounding,  according  to  the  common  ac- 
ceptation of  the  word,  might  arise  from  very  reasonable  correc- 
tion. 1  apprehend  the  jury  are  not  warranted  to  find  him  guil- 
ty, for  any,  the  least  wounding,  provided  they  find  the  correc- 
tion to  have  been  given  with  a  right  tem|»er  of  heart  It  must 
be  so  disproportionate  to  the  offence,  as  to  furnish  evidence  of 
the  had  intent,  8  Mod.  120,  218,  330.  1  Sid,  177.  9  Co.  Litt. 
76.  Cro.  Jac.  966.  Ld.  Raym.  360." 

3.  This  action  lies  for  an  injury  done  to  a  tean  in  the  charac- 
ter of  a  master.  We  have  already  seen  in  what  cases  it  may  be 
brought  for  seducing  his  female  servant.  (^) 

Whenever  a  servant  is  enticed  away  from  his  master's  ser- 
vice, the  master  is  entitled  to  this  action,  for  the  loss  which  he 
sustains. (/)  If  a  ser\'ant  be  taken  away  from  his  service,  he 
may  also  bring  an  action  of  trespass,  alledging  his  special  dama- 
ges, (m)  If  he  go  away  from  his  master's  service  and  be  re- 
tained by  another,  who  knows  the  fact  of  his  having  \e(i  hia 
master's  service,  such  person,  so  retaining,  is  liable  to  an  ac- 
tion on  the  case,(n)  and  so  if  he  keep  him  aAer  notice,  though  at 
the  time  of  the  retainer  he  did  not  know  him  to  be  a  servant  fo) 
And  in  the  case  of  a  slave,  child  or  apprentice,  he  is  liable^ 
whether  he  have  notice  or  not(p)  and  no  notice  is  necessary^ 
to  charge  him  for  seducine  and  debauching  a  female  servant,  (y) 
This  action  has  been  holden  to  lie  for  the  master,  where  a  ditch 
was  dug  in  the  highway,  into  which  the  servant  fell  and  broke 
bis  leg*.(r)  ' 

If  the  servant  be  beaten  by  a  stranger,  so  that  any  lo«8  of  ser* 
vice  is  incurred  by  the  master,  this  action  lies.     He  is  not  te 


«^ 


[j)  1  Blac.  Com.  479,  contra.  (n)  F.  N.  B.  390. 

fk)  Ante,  IBS,  9.  (o)  2  Lev.  68.  6  T.  R,  221. 

[/)  Ld.  Rayiiu  1116.  S  Salk.  191,  (o)  Ante,  42. 

2.  2  East.  8,   14.  2  Saund.  169.  13  (g)  Peake^s  N.  P.  cas.  55. 

John.  322,  (r)  1  RoU.  Ab.  85. 

(m)  Reeve's  Domestick  RelatioDf* 
376.  Salk.  389.  U.  Raym.  nii. 
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recover  for  the  battery  itself;  the  damages  for  this,  belong  (• 
the  servant  iTs)  but  for  the  damages  to  himself,  occaioned  by 
this  battery,  m  the  loss  of  service. (tj  This  doctrine  obtains  only 
ID  those  cases,  where  the  loss  of  service  must  fall  on  him.  As 
in  the  case  of  8laves,'apprentices,  and  his  children,  and  all  oth- 
ers, to  whom  he  stands  in  the  place  of  a  parent.  But  not  for  a 
disappointment  in  his  busin'ass,  as  where  his  hired  servant  has 
been  beaten  ;  for  in  this  case  the  servant  bears  the  io9<«,  and  it 
not  entitled  to  pay,  during  the  time  he  is  disabled  by  a  battery. 
(6)  Another  ground  of  recovery  in  such  case  is,  the  expanse 
occasioned  the  master  by  the  battery,  whenever  this  expense 
falls  upon  bim,  as  xa  the  case  of  slaves,  apprentices,  children^ 
&c.  But  in  the  case  of  an  hired  servant,  the  servant  must  ulti- 
mately be  at  all  the  expJ5n«*e  himself;  and  such  expense  will  be 
a  part  of  the  damages  which  belong  to  him.  If  the  beating  be 
such  as  occasions  no  loss  of  service,  nor  produces  any  expense, 
the  master  is  not  entitled  to  recover  any  thina;.(7)  For  enticing 
•way  an  hired  servant,  however  this  action  lies,  as  a  joarney- 
man  tailor,  or  other  person  at  work  merely  on  hire.(tt) 

It  is  laid  down  in  the  English  books,  that  when  a  servant  is 
so  beaten  that  be  dies,  the  master  has  no  remedy,  but  I  think 
Judge  Reeve  has  shown,  that  th«  reason  of  this  rule  has,  in  ge- 
neral, DO  application  to  this  country. (v) 

When  a  servant  leaves  his  master  by  enticement,  the  master 
has  his  remedy  against  the  servant,  as  well  as  ajjainst  the  enti- 
cer  ;  and  is  entitled  to  recover  dannagps  against  either,  but  not 
both.  The  real  gist  of  the  action  in  both  ca-^es  is  the  wrong  ; 
and  where  damages  are  recovered  against  one  for  the  same 
wmng,  the  recovery  against  one,  is  a  bar  to  a  suit  against  anoth- 
er, whether  there  has  been  any  satisfaction  or  not,(t«)  though 
it  has  been  decided  in  this  state,  that  in  the  case  of  joint  wrong- 
doers, an  action  against  one  will  not  prevent  an  action  against 
another,  until  actual  satisfaction,  or  at  least  an  election  of  the 
damages,  by  taking  out  execution. (a:) 

When  the  goods  of  the  master,  in  the  care  of  the  servant,  are 
obtained  from  him  by  the  fraud  of  a  stranger,  or  lost  by  an  inn- 
keeper, with  whom  the  servant  deposited  them  as  a  guest,  or 


^(*)  Reeve*8  Domestick  Relations,         («)  Cowp.  54,  5,  6. 
376.  (r)   Reove's    Domettic  Relations, 

\  (/)    10  Co.   130.    Cto.  Jac.  618,       377. 

f  ease  8.  M  id.  fr  the  case*  there  cited. 

(6)  But    of    this,  quere  ?      Vid.  {x)  I  John.  290. 
Cown  54,  5,  6. 

(7)  id.  fz  vid.  Reeve'i  l^omestic 
Relations,  376,   7. 
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llie master  is  otherwise  injared  by  a  {rand  practised  upon  hU 
lervant,  acting  io  his  concerns,  the  action  should  properly  be 
brought  by  the  master,  thousrh  we  have  seen,  that  wherever  the 
servant  is  also  a  bailee,  he  may  bring  an  action  in  his  own 
liame.(y) 

My  servant  is  him<)e1f  acconntable  to  me,  in  this  action,  for 
any  breach  of  trust,  whereby  he  injures^  me,  as  by  negligence 
in  h|p  hn«inPS9,  or  by  carelessly  injuring  another  person,  in  the 
conr^o  of  my  bu^ineAs,  for  we  have  seen,  that  he  is  bound  to 
exerrise  a  decree  of  care  adt^quate  to  the  business  he  onder- 
takp?.(r)  And  if  he  should  injure  another,  while  engaged  at 
work  for  me,  aa  if  in  driving  my  team,  he  carelessly  drive  against 
another,  and  injure  hico.  and  I  am  sued  to  judgment  therefor,  or 
oth»'rwi<ie  pay  the  damage?  1  may  have  this  action  against  him 
to  compel  him  to  refund  my  loss.  But  this  would  be  otherwise » 
if  he  do  the  injury  by  my  command  or  countenance,  for  we 
should  then  be  joint  vvrongdoers,  and  neither  cOuld  compel  the 
other  to  contribute. (a) 

9.  The  last  species  of  actions  on  the  case,  which  1  shall  men- 
tion, are  such  as  are  grounded  upon  some  statute.  For  every 
act  of  the  Legislature,  made  for  the  redress  or  prevention  of 
any  injury  of  grievance,  will  f  ^und  an  action  for  things  done  con- 
trary thereto,  if  not  by  express  words,  by  legal  implication. (6) 
1  am  speaking  here  of  statutes  which  do  not  impo.se  any  pecunia- 
ry mulct ;  for  in  these  cases,  as  we  have  before  seen,  an  action 
of  debt  must  be  sued.(c)  Take  for  instance  the  statute  which 
ibrhids  the  removal  of  goods  upon  execution,  off  the  demised 
promises,  until  a  year's  rent  is  paid  to  the  landlord.(J)  No 
penalty  is  impos«^d,  or  remedy  prescribed,  by  the  act  itself;  bat 
the  common  law  steps  in.  and  gives  an  action  on  the  case,  in  fa- 
vour of  the  landlord,  against  the  o£cer,  who  removes  goods  ia 
violation  of  the  act(f) 

But  on  the  other  hand,  it  has  been  adjudged,  that  this  action 
does  not  lie  for  a  disturbance  of  a  right  of  ferry,  granted  under 
the  act  to  regfilate  ferries  within  this  state. (/)  The  only  re- 
medy is  an  action  of  debt,  for  the  penalty  given  by  the  statute. 
This  injury  was  not  the  ground  of  an  action,  at  common  law. — 
And,  though  where  a  statute  gives  a  remedy  in  the  affirmative, 
without  a  nrgdtive,  express  or  implied,  for  a  matter  which  was 


iv)  Cro.  Jac.   223,  224,   case  S        (b)  10  Co.  75. 
&  ^.  (f)  Ante,  19,  20. 

M  Ante,  SS.  {d)  \  N.  B.  L.  437. 

(*';    i.1.  Reeve's  Domcstick  Fela-        («)  Vid.  Woodf.  Land.  &  Tcoant, 

tloriB,  372,  3^  aod  cases  there  cited.  563,  4. 
Ante,  80.  (/)  2  JN.  R.  L.  210. 
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actionable  at  the  common  law^  the  party  maj  hare  bis  electioa 
to  sue  at  the  conitnon  law^  or  under  the  9tcUule  ;[g)  yet,  where 
the  statute  creates  the  offence^  and  jtrovides  the  remedy^  the  staU 
vie  ranctiy  alone,  must  he  pursued. (/t)  But  if  the  remedy  were 
provided  by  a  subsequetit  statute,  it  will  be  cumulatiFe,  as  io  the 
case  of  a  common  law  remedy. (t) 


SECTION  V. 

'OF  THE  ACTION  OF  TRESPASS. 

This  is  of  two  kinds  :  1.  Trespass  on  lands,  or  other  real  es^ 
tale;  and 

2.  Upon  personal  property^ 

We  have  seen,  under  the  last  bead,  when  trespass  will  lie 
for  an  injury  to  the  plaintiff,  in  the  character  of  a  husband,  fa- 
ther or  master,  and  shall  not  ai^«<in  notice  this  part  of  our  sub- 
ject, except  to  ol>serve,  that  the  form  of  the  action  once  deter- 
mined, the  incfdentttl  proceedings  are,  in  every  other  respect, 
the  same  in  one  action  for  these  injuries,  as  in  another,  except 
in  the  forms  of  pleadiuj^.  which  are  reserved  for  a  future  head. 

1.  Of  the  general  nature  of  the  action  for  trespass 
on  LANDS,  or  other  real  estate. 

« 

The  term  land  is  of  sufficient  letji^al  compass  to  si^^ifv  that  de-^ 
icrtjption  of  real  property,  for  a  trespass  upon  which,  a  justice's 
court  is  competent  to  afford  redress.  **  Land,'*  saith  Sir  Ed« 
ward  Coke,(y)  *'  comprehendeth,  in  its  legal  si^ification,  any 
ground,  soil,  or  earth  whatsoever ;  as  arable  meadows,  pastures, 
wood:*,  moors,  waters,  marshes,  furzes,  and  heath.  It  legally 
includeth,  aUo,  all  castles,  houses  and  other  building  ;  for  they 
consi'it  (saith  he)  of  two  thin^  ;  land,  which  is  the  foundation, 
and  structure  thereupon  :  so  that  if  1  convey  the  land  or  ground, 
the  stractare  or  building  passes  therewith." 

A  direct  injury,  therefore,  to  any  thinsr  growing  upon,  or 
rooted  in  the  plaintiff's  land,  or  to  any  thing  built  and  placed 


n 


SJohrt,  175.  (i)  9  id.  507. 

9  id.  507.  (;)  Co.  Lilt.  4. 
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there,  with  a  view  of  improving  it,  or  to  any  part  of  SQcb  bail- 
ding  or  improvecnent,  is  an  injury  to  the  land  itgelf;  for  this 
word  includes,  not  only  the  soil«  but  every  thing  terrestrial. (k} 

Such  injury  is  called  an  entry  intOy  and  breaking  the  plaintiff '• 
clo«e  ;  and  these  words,  being  always  used  in  declaring  in  this 
action*  have  given  a  riame  to  it.     To  distinguish  it  from  a  tres- 
pass upon  personal  property,  it  is  called  trespass  for  breaking  the 
plaiiit^^s  close.     The  plaintiff  should  always  alledge^  even  in  a 
justice's  court,  where  he  sues  in  this  action  for  a  direct  injury 
to  his  freehold,  that  ^'  the  defendant  broke  his  close/'  situate  at 
such  a  place  ;  for  this  it  is,  which  gives  character  to  the  action ; 
though  other  words,  equivalent  thereto,  would  undoubtedly  be 
good  in  plejiding,  unless  objected  to  by  demurrer.      This  land  is 
idways,  in  conipmplation  iiflaw,  surrounded  by  a  close  :  if  not 
by  a  visible  siibstanti;ily<J7*ftf  or  boundaries^  yti  by  ao  imaginary 
one^  existing  in  the  eye  of  the  law,  which,  in  contemplation  of 
that  law,  is  al*.vays  broken,  when  the  injury  of  which  we    are 
fipeakin^  is  committed.     And  the  law  will,  moreover,  alwayg 
imply  some  damaf^e  or  other,  from  a  breach  of  that  close,  whe- 
ther it  be  actually  stepping  or  reaching  over  it  to  do  the  injury 
complnined  of ;(/)  ioT  land  hath  also  in  its  le>al  signification,  an 
indefinite  extent  upwards,  as  well  as  downwards  ;(m)  and  a  vio- 
lation of  its  bounds,  at  any  point,  is,  in  law,  an  entry  upon  it. — 
Within  this  role,  even  shooting  and  killing  game  apoo  it,  is  an 
entry  in  law.(Vide  1  Chitty  on  pi.  179.) 

This  right  to  land  is  exclusive,  and  every  entry  thereon,  with- 
out tho  owner's  leave,  or  the  license,  or  authority  of  lav,  is  a 
tre!»pH!*s.(«) 

This  leave  from  the  owner,  may  be  either  express  or  impli- 
ed. The  first  is,  where  he  gives  his  consent  to  the  entry  in 
terms,  by  exprcs*?ly  authorizing  another  to  enter  upon  hia 
lands  and  do  certain  acts,  either  with,  or  without  a  valvule 
consideration  for  such  entry.  The  second  may  arise,  from  the 
^miliar  intimacy  of  one  neighbour  with  another,  in  consequence 
of  which,  he  habitually  enters  on  the  plaintifl'^s  land,  or  into 
his  house,  for  the  purposes  of  friendly  intercnurs»e.(o)  And 
no,  without  doubt,  from  any  other  similar  circumstance  ;  as 
where  the  neighbours  are  in  the  habit  of  entering  the  plaintiff^s 
close,  to  fetch  water  from  his  spring  or  well,  op  neighbours  and 
strangers,  to  view  a  curiosity,  or  drink  out  of  the  plaintiff*s  min- 
eral spring,  or  where  the  publick  are  in  the  habit  of  using  a  way 


I 


* 


(it)  Vid.  2  Blac.  Com.  I^  19.  M  3  H.  209. 

(/)  ViH.  3  Blac.  Com.  2e9,  210.  (o)  t2  John.  408,  9. 

(m)  2  Id.  18. 
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road  BT  path,  which  the  plaintiff  has  lefl  open  to  them  ;  and  89 
ia  a  vast  variety  of  similar  instances,  where  the  mind  of  the 
owner  of  the  soil  might  be  presumed  to  assent  to  the  entry, 
from  the  acknowledged  rules  of  good  neighbourhood  and  in- 
lercoorse,  among  mankind  in  general. 

But  this  license,  whether  ixpress  or  tmpliedj  unless  it  be 
Qpon  such  a  valuable  coo^ideration  as  would  sustain  a  contract, 
may,  at  any  time  be  revoked  by  the  oivner,(/>)  who  should  give 
general  or  particular  notice  thereof,  according  as  the  right  of 
entry  was  exercised  by  the  publick,  or  by  individuals,  and  any 
entry  afler  such  notice,  would  be  a  trespass. 

A  license  to  one  man,  to  enter  or  crosd  my  grounds,  gives 
him  no  authority  to  take  another  with  him  ;  thouj;!),  if  I  author- 
ize  bim  to  enter  and  do  certain  acts,  as  to  cut  down  trees,  dig 
clay,  &c.  he  may  take  with  bim  such  tools,  cattle  and  other 
help,  as  are  needful  to  do  the  same.(9') 

An  agreement  to  purchase  land,  whether  written  or  pirol.  is 
not  of  itself  a  license  to  enter  upon  it  ;(r)  nor  docs  an  actual 
license  to  enter,  imply  a' right  to  cut  and  consume  the  tim- 
ber. («)  Much  less  would  a  contract  to  sell  and  convey  land, 
upon  certain  fbture  conditions  or  acts  to  be  performed  bji  the 
purchaser,  give  him  a  right  to  eater,  or  cut  timber,  before  the 
condition  complied  with  ;  nor  does  an  agreement  made  with 
one  of  several  purchasers,  that  until  all  of  them  bad  executed 
the  contract  of  purchase,  and  a  certain  bond  for  the  perfi»rm* 
ance  of  its  covenants,  *^  no  timber  should  be  cut  on  the  lot,'^ 
imply  a  license  to  the  purchasers,  afler  the  contract  and  bond 
are  executed,  to  commit  waste,  by  cutting  and  carrying  away 
{he  timber.  The  most  that  can  be  implied  by  such  a  contract 
and  agreement,  is,  a  permission  to  the  owners  to  enter,  in  the 
mean  time  as  tenants  at  will,  and  occupy  the  land  in  a  reasona- 
ble manner,  as  tenants  at  will  might  lawfully  do.(r)  (f  a  ten- 
ant tf  will  cuts  timber,  it  is  a  trespass  ;(«)  and  so  if  a  person, 
aAer  making  parol  agreement  to  buy  lands,  enter  and  cut  tim- 
ber, but  ailerwards  rescind  the  bargain,  he  is  a  tre5passer.(t7) 

A  license^  or  aQthoritv»  to  enter  on  lands,  is  given  by  the 
law,  in  a  great  variety  of  cases,  as  to  execute  legal  process  ;  or 
instance,  a  summons,  warrant,  attachment,  execution,  or  an/ 


(p)  10  John.  246.  Cf)  9  id.  331. 

[q)  Vid.  Jac.  L.  D.  tit,  license.  (w)  id.  SiT. 

!t)  9  John.  35.  id.  til.  (v)  id. 
id. 
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writ  from  the  higher  coarts,  &(u  &c.  to  distrain  for  rent ;  i0 
a  landlord,  or  reversioner,  to  see  that  bis  tenant  does  no  waste, 
and  keeps  the  premises  in  good  repair,  according  to  his  duty, 
covenant  or  promise  ;  a  creditor,  to  demand  or  request  money 
due  and  payable  there  ;  or  an}'  person  entering  an  inn  or  tav- 
ern, to  gi't  refreshment  there. (u)  bo,  if  a  man  make  a  lease, 
excepting  ihc  trees,  he  has  a  right  to  enter  and  shew  theni  to 
the  purchaser. (a:)  But  a  man  has  no  right  to  enter,  fox  Ibft 
purpose  of  gleHfiing  in  another's  field. (y)  Nor  has  a  man  a  ri^bt 
to  enter  nponani>thei'&  land,  for  the  purpose  of  taking  aHa>  a 
chattel,  being  tbere,  which  belongs  to  the  former, (^)  uiile??!.  in- 
deed, such  chattel  was  i^old  to  him,  while  tliero,  b^  -tiie  owiitrof 
the  land.  In  the  latter  case,  where  the  owner  of  the  soil  sella 
the  chattel,  being  upon  his  land,  as  if  he  sell  a  tree,  or  crop, 
ahorse,  or  afanuing  mill,  which  remain  within  his  close,  he.  at 
the  same  time,  passes  to  the  vendee,  as  incident  to  such  sale,  a 
right  to  go  upon  the  premises  and  take  away  the  subject  of  his 
parcbase,  without  being  adjudged  a  trespasser/a) 

Where  an  entry,  authority  or  license  is  given  to  any  one  by  the 
law.  and  be  dotb  abuse  it,  he  shall  be  a  trespasser  from  the  he* 
ginning^  i.  e.  his  original  entry,  and  every  act  he  does  in  pur- 
suance of  it,  is  viewed  in  the  same  light,  as  if  the  law  had 
given  him  no  authority  whatever,  to  enter  in  the  first  in« 
ttsmce.  And  the  reason  of  this  is,  that  the  law  adjudges  by 
the  subsequent  act,  to  what  intent  he  entered  :  and  the  law 
always  judges  from  the  acts,  as  well  as  th^  declarations  of  a 
man,  what  are  his  secret  intentions.  (6)  Thus,  if  be  who  enters 
an  inn  or  tavern,  doth  a  trespass,  as  if  he  carry  away  any 
thing  ;  or  if  the  lord  who  distrains  for  rent,  or  the  owner  ibr 
damage  feasant,  works  or  kills  the  distress  ;  or  if  he  who  en- 
ters to  see  waste,  breaks  the  bouse  or  stays  there  all  night  ;(c) 
or  if  he  who  enters  a  tavern,  makes  a  great  noise  or  distur- 
bance, or  behaves  with  rudeness  ;(d)  or  if  the  constable,  sher- 
iff, creditor,  landlord  or  bailiff,  in  the  cases  mentioned  of  t^ir 
right  to  enter,  for  the  service  of  process,  demanding  a  debt, 
and  distraining  for  rent,  mmmit  any  excesses,  as  by  illegally 
breaking  open  doors,  assaulting  or  turning  out  of  posession  any 
of  the  family,  &c.(e)  in  all  these,  and  the  like  cases,  they  are* 
trespassers  fron^  the  beginning  ;  and  they  are  accountable  for 


'u)  3  Blac.Com.  212.  (^)  8  Co.  146.  In  £d.  ed.  179S, 

[xS  10  Co.  46.  quoted  ai  p.  290,  The  six  carnentcrt^ 

[jr)  1  H.  BI.  Reo.  51.  ctue.  13  John.  414. 

iz)  6  John.  5.  U  id.  460.  (e)  id. 

(a)  Vid.  Bac.  Ab.   tit.  trespass.         \d)  12  John.  406. 

(F)  11   East,  366,  per.  Ld.  fiikn*  (e)  1  fast,  139. 
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every  thing  they  do,  the  sarae  as  if  the  law  never  bad  given 
them  any  authority  whatever.  But  a  mere  non-feasance  will 
not  make  a  m:in  a  trei^pasf^er  from  the  beginning  :  as  if  an  offi- 
cer, after  seizing  goods  on  execution,  refuse  to  re-dehver 
them,  on  the  judgment  being  paid  ;  the  action  should  be  trover 
or  casc,(lt>  John.   401.) 

This  rule,  at  the  common  law,  extended  to  the  landlord,  who  en- 
tered to  distrain  for  reiU,  and,  altho'  this*  was  a  very  nice  procee- 
ding, if  he  committed  the  least  irregularity,  he  was  consi'lered  a 
tortfeasor  throughout,  and  answerable  to  the  tenant  for  the  value 
of  the  goods  distrained.  But  this  is  now  remedied  by  our  stat- 
ute,(/)  which  gives,  to  be  sure,  an  action  of  tres|>r«ss  or  on  the 
case,  for  the  injury  aritiing/rom  the  irregularity  ov  u^davoful  act 
itself;  but  all  the  party  can  recover  is  thft  actual .  damage  he 
sustains  by  reason  of  the  irregularity,  which,  in  most  cases,  is 
very  trifling ;  and  even  this  action  may  be  prevented  by  ten- 
dering amends  for  the  injury  ;  and  the  distrainor  will  not  be  a 
trespasser  from  the  beginning,  if  the  original  entry  were  lawful. 
But  the  old  rule  remains,  as  we  shall  notice  more  at  lars^e  here- 
after, as  it  respects  distraining  cattle  or  goods,  damage  feasant^ 
as  it  is  called,  that  is,  doing  damage^  on  one^s  premises  ;  as 
where  my  Deighbour^s  sheep  are  found  in  my  wheat  field. 

Under  the  above  mentioned  statute,  giving  trespass  or  case  for 
the  irregularity  or  unlawful  act  of  the  landlord,  the  distinction 
as  to  the  form  of  action  is  this  :  If  the  landlord  or  his  bailiff  be 
guilty  of  a  misfeasance^  as  by  working  the  distress,  or  abtising  it, 
or  abusing  the  family  of  bis  tenant,  or  actually  removing  the 
goods,  which  he  had  suffered,  to  remain  upon  the  premises,  after 
the  five  days  allo%ved  by  the  statute,(^)  the  remedy  against  him 
is,  in  trespass;  and  so  of  the  like  cases  :  and  so,  I  suppose,  if  he 
be  guilty  of  neglecting  to  give  due  notice  of  sale,  neglecting  to 
appraise  the  goods,  or  give  notice  of  the  distress  to  the  tenant 
as  tequired  by  the  statute,  and  yet  go  on  and  sell  them  :(h)  bat, 
if  he  merely  suffer  the  goods  to  remain  on  the  premises  after 
the  five  days,  without  disturbing  or  removing  them,  or  do  any 
other  act  of  mere  neglect  or  non-feasance^  as  refusing  to  deliver 
them  after  the  rent  is  paid,  the  action  should  be  trespass  on  the 
case  and  not  trespass,  (i) 

But  where  an  entry,  authority  or  license  is  given  by  one  par- 
ty to  another^  althongh  the  latter  abuses  it,  an  action  will  lie  for 
the  abuse,  but  he  will  not  be  a  trespasser/rom  the  beginning.--^ 


[/)  I  N.  R.  L.  438.  m  }d. 


^ .  1  N.  R.  L.  435.  11  East,  395.  ({)  U  East,  395.  id.  405,  (note) 

id.  405,  (note)  13  John.  414.  15  id.  13  John.  414.  15  id.  401.  10  Jotm^ 

401. 10  John.  259.  id.  373.  248.  id.  37^ 
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And  the  reason  is,  because  a  party  cannot^  for  any  sobseqnent 
caose,  ponisb  that  which  waa  done  b;  his  owd  authority  or  li- 
eeD8e.(y) 

Trespass  should  be  with  seine  degree  of  fault ;  for,  if  I  dog; 
my  iieighbonr's  sheep  off  my  ground,  which.  I  have  a  right  to  do, 
and  my  dog  follows  them  just  into  kis  ground,  whence  I  call 
him  in,  as  soon  as  possible,  I  am  in  no  fault  whatever;  and 
trespass  will  not  lie. (A;)  But,  where  there  is  any  neglect  or 
want  of  proper  care,  the  action  lies,  as  if  1  mow  over  the  lioe^ 
and  cut  a  little  of  my  neighbour's  grass  by  mistake,  the  action 
Iies.(/} 

Trespass  will  not  lie  against  me,  if  a  public  hi8:hway  is  impas- 
table,  and  I  of  necessity  go  over  the  land  adjoining ;  though  this 
would  be  otherwise  of  my  private  way,  for  it  is  my  own  fault, 
that  i  do  not  keep  it  in  repair. (m) 

2.  Of  TfiE  POSSESSION  necessary  to  maintain  this  action. 

The  plaintiff  must  be  in  the  actual  possession  of  the  land,  at 
the  time  the  injury  is  done«  in  order  to  maintain  this  action,  (IS 
John.  183.  9  id.  61.  1  id.  511.  3  id.  4G8)  which  possession  is 
generally  evidenced,  by  fencing,  cultivating  or  otherwise  impro- 
ving or  using  it ;  or  exercising  such  other  acts  iipon  or  about 
the  same,  as  the  owners  of  lands  generally  do.  But  the  mere 
payment  of  taxes  on  the  land,  or  the  execution  of  partition 
deeds,  is  not  sufficient  evidence  of  possession  ;(n)  but  the  actu- 
al possession  of  part  of  a  farm,  accompanied  with  a  claim  of  title 
to  the  whole,  will  constitute  a  possession  of  the  whole,  though 
a  part  be  altogether  unimproved,  and  not  enclosed  by  any  kind 
of  fence,  (o)  This  is  a  very  common  sort  of  possession  in  a  new 
country,  where,  though  a  man  may  own  a  large  farm,  he  yet 
frequently  has  but  few  acref  nnder  improvement  Where  such 
unimproved  part  is  ti  espassed  upon,  it  would  be  asking  too  macfa, 
to  require  a  regular  deduction  of  title  upon  paper,  in  order  to 
TindicRte  the  owner  against  a  succession  of  petty  injuries,  al- 
though it  is  many  times  very  important  for  hi9  safety,  that  the 
trespasser  should  be  punished.  The  plaintiff  may  then,  with- 
out doubt,  show  his  owtt  acts  and  declarations  at  the  time  of  his 
original  entry  ;  and  the  deed  given  to  him,  would  be  proper  ev- 
'idence  to  determine  the  extent  of  his  possession,  as  well  as  hit 
acts  of  ownership  after  his  orii^inal  entry.  And  this  is  not,  pro» 
perly,  an  inquiry  into  any  thing  more  than  a  mere  possessoij 


( /)  a  Co.  146.    In  Edinburgh  vd.  (m)  2  Show.  SS.  Pottg.  716. 

of  1793,  p.  290.  13  John* 414.  (n)  S  John.  38S. 

m  Poph.  160.  (o)  1  Gaines,  853. 12  Jobs.  452. 
fl)  a  i-eT.  87. 
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title.  It  is  an  inquiry  into  such  things  as  might  he  nsed  in  evi- 
dence of  a  higher  title,  bat  are  here  the  mere  evidence  of  posset' 
sion.  Where  land  is  vacant,  that  is,  where  no  actual  (lossessioa 
can  he  proved,  or  where  it  is  unoccupied,  the  one  having  the 
legul  title  thereto^  shall  be  deemed  to  be  in  possession  thereof, 
to  as  to  maintain  trespass  ;{p)  and  the  landlord  of  a  tenant  at 
will  may  have  trespass  against  him,  for  an^  volontary  waste, 
which  would  determine  the  will. (9)  A  late  statute  gives  tres- 
pass to  a  reversioner  or  remainder  man,  for  any  injury  done  to 
the  inheritance.(r)  But  in  these  caries,  where  the  possession 
or  right  o(  action  is  established  be  a  deduction  of  title,  as  in  the 
case  of  vacant  lands,  or  an  action  for  an  injury  to  the  interest 
of  a  remainderman  or  reversioner,  they  appear  so  directly  to 
involve  an  inquiry  into  title,  independent  of  actual  possse^sioUf 
and  some  times  too,  the  mo^t  difficult  of  all  legal  inquiries,  de- 
pending even  on  the  nice  doctrine  relative  to  vested  and  contin- 
gent remainders,  that  I  can  hardly  conceive  of  a  single  iastance, 
ID  which  a  justice  would  have  jurisdiction. 

A  man  shall  be  deemed  in  actual  possession  of  a  highway, 
rnnning  over  his  lands  ;  and  may  maintain  trespass  again^st  an- 
other, for  any  use  of  the  road,  except  for  the  purposes  of  trav- 
elling, as  for  cutting  timber,  digging  in  the  soil,  piling  boardSj^ 
or  any , other  exclusive  appropriation  of  the  soil.  By  laying  out 
a  road,  the  public  acquire  a  mere  right  of  travelling,  and  evf»ry 
other  light  belongs  to  the  owner  as  exclusively,  and  he  has  the 
same  remedy  for  enforcing  i|.  as  if  the  highway  had  never  exis- 
ted. And  the  statute,(s)  which  declares  that  the* trees  in  a  high- 
way belong  to  the  owner,  is  merely  in  affirmance  of  the  com^ 
moo  law,  jpirhich  has  always  holden  the  same  language. (t) 

A  tenant,  merely  entitled  to  the  emblements,  (crops)  may 
maintain  trespass /or  breaking  his  close^  for  any  injury  done  to« 
or  interference  with  them  :(i4)  and,  indeed, 'an  interest  in  the 
soil  is  not  necessary,  ia  qrder  to  maintain  this  action  ;  but  an 
interest  in  the  profits  is  sufficient ;  for,  if  I  buy  standing  grass, 
•r  other  crop,  upon  another^  land,  to  be  cut  by  me,  and  it  if 
cut  and  taken  away  by  a  wrong  doer,  I  can  bring  this  action  ; 
for  the  law  adjudges  me  in  actual  possession,  and  that  the  wrong 
is  a  breach  of  my  close,(y)  And  so,  if  I  havfe  an  exclusive  right 
to  dig  turf,  gravel,  clay,  &c.  which  is  violated  by  a  stranger. — 
Where  the  tenant  has  assigned  all  his  interest  in  the  crop  to  an- 


(p)  2  Hay  w.  Rep.  402.  1%  John.  Wi!»*  107.  6  Eatt,  154.  S  John, 

183.  357. 

Po)  7  John.  I.  9  John.  35.  («)  9  John.  108.  id.  143. 

M I  N.  R.  L.  527.  U  John.  429.  (r)  6  East,  602.  9  John.  198,  p«r. 

t)  2  N.  R.  L.  379,  Sec.  28.  K^ut,  Ch.  J. 
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other,  trespass  sbould  be  broaghi  id  the  name  of  the  latter,  for 
the  wrongful  taking  away  such  crop. (9  John.  143.) 

Where  the  owner  or  possessor  of  land,  works  it  on  shares 
with  another,  thev  are  tenants  in  common  of  the  crop,  and.un- 
le8«  they  both  sue  ibr  an  injury  done  to  it,  the  defendant  may 
plead  this  in  abatement,  (a?) 

Merely  clearing  out  a  fishing  place  in  a  public  river,  does  not 
give  such  a  possession  of  it,  as  will  maintain  trespass,  (x) 

Where  the  termination  of  a  lease  is  fixed  and  certain,  the  te- 
nant is  not  entitled  to  the  off  going  crops  sowed  b}'  him  during 
his  term  ;  but  they  go  to  the  landlord,  or  the  successor  of  the 
tenant,  under  a  new  lease  ;  but  it  is  otherwise  where  the  ter- 
mination of  the  lease  h  uncertain,  as  if  it  epend  upon  an  event 
over  ivhich  the  tenant  has  no  control,  or  upon  the  will  of  the 
landlord,  (y) 

3.  With  regard  to  the  things  for  which  this  actiost 

LIES. 

1.  Op  Air  injury  to  land  from  cattle,  and  other  chat- 

*rELS. 

1.  Where  another's  chattels,  of  any  kind,  are  wrongfally  pla- 
ced on  my  land,  I  may  have  an  action  of  trespass,  or  may  dis- 
train them  damage  feasant^  in  the  same  manner  as  we  shall  by 
and  by  see,  I  mi^ht  do  his  cattle,  'i'hus,  stacks  of  corn  and  the 
like,  are  considered  damage  feasant  and  di^itrainable  ;  so  of 
tnrves,  nets,  oars,  &c.(z)  and  these  things  are  to  be  retained  as  a 
pledge  for  the  damages  done,  until  amends  be  tendered  or  paid  ; 
(a)  for  the  statute,  providing  for  appraising  and  selling  for  the 
damages  done,  applies  only  to  beasts  dnmmge  f€asafU^{b)  and  not 
to  dead  chattels,  or  feathered  animals,  the  doctrine  in  relation 
to  which  remains  the  same  as  it  stood  at  common  law.  The 
things  distrained  for  doing  damage  must  be  taken  in  the  very  act ; 
for  if  onre  off  the  premises,  though  you  are  in  pursoit  of  them> 
yoQ  cannot  dif^train  them  ;  and  if  they  have  done  damage  to  dayt 
and  gone  off,  and  come  again  at  another  time,  and  are  doing 
damage « they  can  only  be  distrained  for  the  damage  thev  have 
done  the  second  time.    Moreover,  they  can  only  be  distrained 


(«?)  5  John.  «16.  (fl)  VH .  Woodfall's  Law  of  Land, 

(x)  n  id.  4^5.  &  Tenant  627. 

(v)  10  Ifl.  360.  (6)  2  X^.  R.  U  134,  ^« 

Cs)  Vid.  cases  cited.  3  Woodd. 
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(or  the  damage  they  themselves  have  done,  and  one  beast,  fowl, 
or  other  chattel,  datnage  feasant,  cannot  he  distrained  for  damage 
done  hy  another  at  the  same  time,  though  in  the  sanie  field,  and  be- 
loniyinir  to  the  same  owner.  This  distress  may  be  lakon  by  night 
or  b^'  day  ;  and  if  it  be  i^toten  or  set  at  large  by  a  stranj^er,  the. 
distrainor  shall  not  be  answerable  for  it.  If  tender  uf  aoiends, 
for  the  injury  done,  be  itj  ide  before  the  taking,  the  taking  is  un- 
lawful ;  if  after  the  taking,  and  before  the  impounding,  the  de- 
tainer is  unlawful  ;  hut  t«^nder  corner  too  late,  after  impounding, 
to  make  either  the  taking  or  detaining  unlawful  ;  still,  however, 
after  the  impoundins;,  the  distrainor  may  take  the  amend?,  and 
leti^o  the  distress,  if  he  please.  All  the  above  rules,  in  relation 
to  th«  inode  of  distraining,  apply  to  beasts  as  well  as  other  chat- 
tels, (c)  Bnt  after  distress  made,  the  mode  in  which  it  is  to  be 
disposed  of,  differs  widely.  In  case  of  thioijs,  other  than  beasts, 
they  are  simply  to  be  kept  by  tb^  distrainor,  till  amends  be 
mitde,  for  the  injury  done.  This  must  be  in  a  pound,  either 
private  or  public ;  and  a  pound  is  either  overt  (that  is  open  over 
Jbead)  or  covert,  (i.  e.  closed*  over  head.)  The  distrainor  may 
keep  the  eoods  in  which  he  pleases,  t.  e  in  a  public  or  private 
pound,  which  latter,  he  has  a  ri^jht  to  provide  on  his  own  pre- 
mises; or  in  any  part  of  his  buiIdino:s,  or  procure  a  place  at  hin 
neiiihbour's.  But  a  pound  for  beasts  distrained,  must  ahv^iys  be 
overty  (1  N.  R,  L.  434.  S.  4.)  If  the  pound  be  covert,  the  dis- 
trainor must  feed  the  animals  himself;  if  it  be  overt,  the  owner 
must  feed  them  ;  but  this  distinction  could  only  exist  at  common 
law,  before  the  statute  last  cited.  And  if  it  be  a  special  pound 
overt^  provided  by  the  distrainor,  he  must  give  notice  of  the 
place  to  the  owner,  bat  if  it  be  a  common,  or  public  pound  overt ^ 
the  owner  must  take  notice  of  the  place  at  his  peril. (c?) 

As  to  the  mode,  in  which  beasts  distrained,  damage  feasant, 
are  to  be  disposed  of,  vide  2  N.  K,  L,  134,  S.  19  &  21,  which 
we  shall  have  occasion,  incidentally,  tonotice  again  by  and  by. 

Where  my  neighhonr's  beasts  any  of  them  come  upon  my 
lands,  or  his  dead  chattels  are  unwron2:fnllv  placed  there,  I  may, 
as  we  have  noticed,  either  distrain  them  damage  feasant,  in  the 
manner  above  mentioned,  or  have  my  action  of  trespass,  for 
the  daman;es  done  '\v  them  ;(e)  and,  in  these  cases,  the  declar- 
ation charges  the  defendant  with  having  broken  th^  plaintiff^ s 
close,  and  done  the  damage  by  his  beasts,  fowls  or  dead  chattels^ 
specifying  what  kind  of  beasts,  fowls  or  chattels ^  the  damages 
were  done  by. 


(c)  Vid.  Wood£   Law  of  Land.  &         (c)  V?d.  3   Woodd.   Lcc.  225,  6. 
Tenant,  627,  8.  12  John.  433.  6  Mass.  Rep.  90. 

(d)  3  Bl.  Com.  13, 14. 
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With  regard  to  such  animals,  as  are  not  restrained  by  fencee,  j 

the  owner  must  keep  them   on  his  own  premises  at  his  peril,  j 

and,  if  they  injure  his  neighbour,  be  is  accountable  for  the  ires* 
pass,  without  regitrd  to  enclosures  ;(/)  but  if  they  are  such 
animals  as  are  usually  restruined  by  fences,  the  defendant  is 
not  liable,  if  they  escape  from  his  premises  into  his  neighbour's, 
through  the  defect  of  a  fence  which  his  neighbour  is  legallj 
bound  to  repair  \{jO  and  this  leads  to  an  inquiry  when,  where, 
ttod  in  relation  to  whom,  i«  tiie  part)  bound  to  koep  his  fen* 
ce»  in  repair,  ^o  as  to  entitle  himself  to  distrain  beasts,  damage 
feasant,  or  bring  an  action  therefor  ?  '   . 

When,  where,  ano  in  relation  to  whom,  the  part*  is 
bound  to  repair  his  fence. 

By  the  17th  section  of  the  •*  act  relative  to  the  duties  and 
privileges  of  town€,"(A)  it  is  provided,  that  where  the  lauds  or 
xneadows  of  any  two,  or  more  persons  hhall  join  each  other, 
each  of  them  shall  make  and  maintain  a  just  proportion  of  the 
division   fence   betiveen   tbem  ;    except   such   persons  shall 
choose  to  lei  their  lands  or  meadows  lay  vacant  and  open.      If 
such  proportions  are  disputed  between  them,  the  town  fence 
viewers,  or  any  two  of  them,  are  to  decide  it,  and  settle  the 
proportions.      If  any  person  neglect.^,  or  refuses  to  u:ake  or 
keep  in  repair  his  proportion,  he  shall  be  liahle  to  pa^  all  dum- 
Bges  arising  therefrom,  &c.  and  after  two  months  from  a  notice 
^nd  request  to  make  or  re|>air  as  aforesaid,  the  party  adjt^ining, 
may  do  it  fdr  him,  and  recover  the  expense  in  an  action  for 
work  and  labour^  with  costs. (i)      And  if  any  person  having 
built  such  proportion,  shall  be  disposed  to  throw  up  his  hnds 
or  meadow  for  common  feeding,  or  to  let  the  same  lay  oi  en, 
he  must  give  Ihr'^e  months  notice  thereof,  to  the  adjoining  oivn- 
ers,  and,  if  the  fence  be  removed  before  such   notice^  or  the 
expiration  thereof,  the  one  who  so  removes  it,  is  made  liable 
fcrall  damages,  ^c. 

This  notice  to  build  or  repair,  need  not  be  in  writing,  and  if 
it  i««  written,  it  may  be  proved  liy  parol. (j  )  And  vvn^ie  it  does 
BOt  appear,  that  there  was  a  dispute  as  to  the  proportions,  (his 
notice  is  enough  to  sustain  the  action  for  repaiiing  or  hmhiing 
ID  default  of  a  compliance  with  it,  without  the  interference  of 
the  fence  viewers. (Ac)  The  amount  oi  the  expense,  is  to  be 
settled  in  sncfa  case  by  witnesses. (/) 


(/)  6  Mass.  Rep,  90.  ti  }  9  John.  13«. 

(g)  id.  &  12  J-ohn.  446.  (k)  id. 

(k)  2  N.  R.  L.  125.  (0  i^: 

(0  id.  &  9Ui  J«ha.  tot.  ^ 
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An  s^reement  relative  to  the  proportions  of  the  partition 
ftnce,  must  be  mv\e  bet  ween  the  parties,(m)  nod  .even  after 
such  agreement,  if  a  didpate  arisen  relative  to  the  proportions, 
it  may  be  settled  by  the  fence  yiei¥er9.(»)  But  they  have  no 
pgvver  to  oblige  a  party,  in  any  ca^e  to  nake  a  fence  across 
his  own  land. (a)  It  seems  that  the  decision  of  the  fence  vienr- 
ers  may  be  by  parol  ;  and  that  where  there  is  a  contrariety  of 
evidence  as  to  what  their  decision  is,  if  there  appears  enough 
to  sapportit,  it  shall  8taod.(/7)  It  does  not  belong  to  the  plaintiif 
to  show  the  sitaatiiin  of  the  fences  but  this  is  matter  of  defence ; 
and  this,  or  any  other  matter  of  defence,  to  excit^e  the  trespass, 
must  be  shown  by  the  defendaQt.(l5  John.  2tO.) 

By  the  ISth  section  of  the  above  statute, (o)  town  meetings 
have  power  to  make  such  prudential  rules  and  ret^ulations,  as  a 
majority  shall  from  time  to  time  judge  necessary  and  convenient, 
for  making,  maintaining  and  aipendtag  their  partition  and  cir- 
cular fences,  lor  their  lands,  gardens,  orchards  and  nifadows  ;' 
for  impounding  all  manner  of  cattle  and  creatures  whatsoever  ; 
and  for  ascertaining  the  sufficiency  of  all  partition  and  other 
fences  ;  and  for  ascertaining  and  directing  the  times,  plRcea 
and  manner  of  pe'rmitting  or  preventing  cattle,  horses,  sheep 
and  swine,  or  any  of  them,  to  go  at  latge,  and  to  enforce  th« 
above  regulations  by  penalties. 

It  isMoubtfnl,  whether  a  town  has  power  to  interfere  under 
lhii»  att,  with  the  interior  regulations  of  a  man's  iarm,  by  com- 
pelling him  to  keep  bis  swine  or  other  animals,  shut  up  in  a 
clost^  pen,   or  other  inclosure  ;  and  a  by-law,  **  that  all  hog9 
shall  be  kept  up,"  most  be  construed  to  mean  merely,  that  they 
ihall  not  rnu  at  large  as  free  cornmoners  oa  the  highway  ;  and  if 
they  break    through  a  partition  fence,  between  their  owner 
and  his   neighbour,  through  defect  of  the  fence,  which   his 
oeighbour  is  bound  to  repair,  no  action  will  lie,  notwstanding 
such  by-law, (r)  though,  where  cattle,  &c.  are  not  allowed  by 
the  town  law,  to  run  at  large,  it  seems  that  if  they  break 
through  an  outer  fence,  adjoining  a  highway  or  coom^on,  the 
owner  is  liable  in  trespass,  or  they^may  be  distrained«^  although 
Ihe  fence  be  defective.(5) 
# 

With  regard  to  the  making  and  repair  of  partition  fencaa» 
besides  the  above  statute  regulations,  there  appears  to  be  no 


fin)  4  John. 414.  (q)  I  N.  R.  L.  131, 

]r)  12  John.  433. 
r<)  id.  &  vid.  «  Mass.  Rep.  t9. 
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good  reason,  afler  an  actual  division » by  an  agreement,  between 
the  adjoining  owners,  ascertaining  their  proportions  of  a  parti- 
tion fence,  if  the  cattle  of  one  tenant  escape  into  the  close  of 
the  other  tenant,  through  the  defect  of  the  fence,  which  the  oth- 
er had  agreed  to  make  and  repair,  why  the  owner  of  the  cat- 
tle might  not  aver,  that  the  party  complaining,  had  bound  him* 
self,  by  agreement y  to  make  and  maintain  the  fence,  and  that  the 
cattle  escaped  through  his  default.  For  if  he  had  agreed  to 
make  and  repair  the  fence,  he  ought  by  law,  to  fulfil  big 
agreement,  (t) 

But  when  there  has  been  merely  a  written  agreement,  be- 
tween the  tenants  of  the  adjoining  closes,  without  any  actual  09- 
9ignment  of  their  proportions  a(  the  fence  under  it,  it  may  be 
doubtful,  whether  such  agreement  shnlj  have  the  force  of  an 
assignment  ;  and  if  not,  whethc^r  the  tenant,  whose  cattle  have 
escaped,  can  plead  such  agreement  in  bar  of  an  action  of  tres- 
pass, or  most  have  his  remedy  by  an  action  on  the  agree- 
ment, (ti) 

Another  mode,  in  which  the  proportions  and  obligations  of  the 
parties  may  be  determined,   is  by  prescription,  that  is  to  say,  a 
usage  of  the  tenants  of  adjoining  closes,  and  those  who  have 
held  the  same  close<9  before  thetr*,  to  repair  certain  proportions 
thereof,  respectively,  for  a  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary.     The  country  has  now  been  set- 
tled long  enough,  in  some  parts,  to  allow  of  the  time  necessary 
to   prove  a   prescription!  and  ancient  assignments  by  fence 
viewers,  made  under  the  late  provincial  laws,  and  also  ancient 
agreements  made  by  the  parties,  may  have  once  existed,  and  be 
now  lost  by  the  lapse  of  time.(t)) 

This  defence,  then,  grounded  on  a  defect  of  partition  fences, 
may  be  reduced  to  three  kinds  : 

'^  I.  Tke  owner  of  the  cattle  may  aver,  that  the  party  complain- 
ing oughty  by  the  /ow,  to  make  and  maintain  the  fence,  throi^h 
which  the  cattle  escaped.  To  prove  this,  he  must  produce  or 
prove  the  assignment  made  by  the  fence  viewers. 

2.  He  may  maJeethe  same  averment,  and  show  that  the  plaintiff 
is  bound  by  agreements  to  make  and  repair  the  fence,  which 
agreement,  the  defendant  ought  in  pleading  to  set  out. 


(0  6  Masi,  R6p,  96,  7,  per  Par-        (v)  id.  97.  Vid.  %  John.  357. 
•ons,  Ch.  J.  (tc)    Vid.  G  Masi.  Rep.  97,  per 

(«)  id.  96.  Parsons,  C.  J. 
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S»  Tkat  the  plaintiff'  was  bmmd  to  make  and  rtpair,  by  pre" 
,%ription,  when  the  defendant  should  regularly  plead  the  pre- 
scription, and  prove  it  by  ancient  usage. .  [See  the  very  sen- 
sible and  rational  opinion  of  Popham  C.  J.  against  that  of  the 
other  judges,  in  the  case  of  J^owell  v.  Smith,  Cro.  Eliz.  709.] 
{w)    The  form  of  this  last  plea  is  in  F.  N.  B.  298.  Note. 

If  the  evidence  show  that  the  beasts  got  over  that  part  of 
the  fence,  which  the  defendant  had  kept  in  repair,  as  his  part  of 
the  fence,  for  several  years  ;  this  is  enough,  at  least  prima  facie  ^ 
to  show  that  such  part  belongs  to  him  to  repair. (15  John*  tZO.) 

Every  person,  then,  may  distrain  cattle  doing  damage  on  his 
^lose^  or  maintain  trespass  against  the  owner  of  the  cnttle,  un- 
less the  owner  can  protect  himself,  by  the  provisions  of  the  stat* 
Vte,  or  by  an  agreement,  to  which  the  parties  (o  the  suit  are 
parties  or  privies, (7)  or  by  proscription,  (a:) 

Ch.  Justice  Parsons,  in  the  opinion  from  which  I  am  making 
extracts,  thinks  this  agreement  must  be  in  writing^.  Whether 
this  opinion  is  founded  upon  the  notion,  that  it  relates  to  an  in* 
terest  in  lands,  and  is,  therefore,  within  the  statute  of  frauds,  ot 
fonnded  on  an  expression  in  the  Massachusetts  statute,  which 
he  is  considering,  I  cannot  distinctly  gather  from  his  argament, 
though  I  am  inclined  to  believe  it  is  the  .latter  reason.  And  I 
hardly  think,  that  a  parol  agreement  to  divide  a  partition  fence, 
which  is  carried  into  effect  by  an  actual  division,  would  in  this 
state,  be  holdcn  invalid,  as  being  an  agreement  concertiing  anr 
interest  in  lands,  after  the  decision  of  our  Supreme  Court,  that 
an  executed  agreement  by  parol,  would  bind  as  to  the  dtbision 
line  itself,  between  two  farms,  and  operate  as  a  defence  la  aD 
action  of  ejectment. (y) 

The  above  statute  and  remarks,  relative  to  the  building  and 
keeping  partition  fences  in  repair,  do  not  apply  to  lands  en- 
closed in'a  general  field  or  common  pasture,  nor  a  close  adjoin  • 
ingtoa  highway.(2)  Nor  is  a  tenant  obliged  either  by  sec- 
tion 17th,  by  prescription,  or  agreement,  to  make  his  portion  of 
the  division  fence  secure,  against  any  cattle,  &c.  not  larsfyLlly 
in  the  adjoining  close  :  and  unless  the  owner  of  the  gattle,  &c^ 


(7)  That  is,  where  the  predecessor  in  ownership,  or  the  landlord  of  the 
|Hirty,  made  the  a^eement,  by  which  the  present  potfieseor,  claiming  un- 
der biro,  18  bound,  a«  a  privj^  to  the  agreement,  though  not  a  party,  Vid. 
4  John.  414. 

(ir)Vid.  6  Mats.  Rep.  ^,  per    Jo^n.   ^'>^9id.  61.  Vid.  also   Ifl 
Paraons,  C  J.  John.  3SQ. 

M  Id-  i<j  tid.  €  Masti  Rep.  96. 

(9)  3  CaiAtt,  m.  vid.  also.  10. 
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bat  some  interest  in  the  adjoioiog  cIoh^  to  antboriase  biin  to  fxkl. 
bie  cattle  there,  as  a  right  of  way,  an  faighwaj«  a  license,  a 
leRse,  or  a  right  of  cooimon,  he  cannot  avail  hidM^lf^  of  the  ia* 
sufficiency  of  the  fence  of  the  close  injared,  though  the  ten- 
ant  of  that  close  he  bound  to  keep  it  in  repair. (a)  And,  accor- 
dingly, if  the  cattle  of  A  escape  into  your  close,  through  the 
defect  of  a  fence,  which  you  are  bound  to  keep  in  repair,  and 
thence  into  my  close,  though  it  be  through  my  own  defective 
fence,  which  i  am  bound  to  repair,  yet  1  may  distrain  them  or 
bav<>  an  action  against  A,  because  1  am  not  lK)und  to  fence 
ag»in$it  his  cattle,  which  he  has  no  right  to  place  upon  your 
land.  (6) 

In  this  state,  however,  perhaps  the  towif  meeting  would  have 
a  right  to  interfere,  under  the  ISth  section  of  the  act  above 
mentioned,  and  pass  a  by-law,  that  the  one  who  is  legally  obli- 
ged to  build  ^nd  repair  a  partition  fence,  shall  make  it  in  a 
certain  manner,  so  as  to  be  proof  against  cattle,  &c.  and  (bait, 
in  default  of  so  doing,  his  fence  shall  be  adjudged  insufficient  to 
protect  him  against  cattle,  whether  rightfully  or  wrongfully  on 
tht^  adjoining  close. 

However,  as  few  towns  have  probably  gone  so  far  ;  as  ia 
m^ny  towns  there  are  probably  no  regulations  on  this  subject,, 
and,  in  many  instances,  where  town  regulations  do  exist,  the 
partition  fences  remain,  in  a  great  number  of  cases,  undivided 
'  between^the  adjoining  proprietors,  it  is  better,  before  we  close 
this  head,. to  consider  thee  <lknmon  law  doctrine  on  this  subject* 
«rhich  divides  itself  into  two  branches  : 

1,  Of  the  right  of  the  tenant  to  distrain  or  bring  tre$pa$tfor  an' 
iktrusion  of  cattle,  ^c,  into  his  close,  where  there  is  no  apportion" 
went  of  the  division  fence  between  the  adjoining  proprietors ^  st- 
ther  by  an  agreement,  the  fence  mewers,  or  prescrtption. 

2.  To  nhat  cattle^  an  obligation  to  fence,  in  either  of  these  three 
^ays  extends, 

« 

ir  At  coinmon  law,  the  tenant  of  a  close  was  not  obliged  t» 
fence  against  an  adjoining  close,  unless  by  force  of  prescription, 
but  he  was,  at  his  peril,  to  keep  his  cattle  on  his  own  close, 
and  to  prevent  them  from  escaping.  And  if  they  escaped,  they 
might  be  taken,  on  whatever  land  the  were  found  damage 
feasant ;  or  the  owner  was  liable  to  an  action  of  trespass  bj 


i*^ 


(a)  Vid.  The  argument  of  Ch.  J..         fb)  6  Msas.  Ren.  97  tc  101. 
9sLnooBf  e  MaiS.  Rep.  84  t«  192.  ^ 


\ 
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tlie  party  iDJaref].(e)  And  where  there  was  nm  prescription, 
hut  the  tenant  had  made  an  agreement  to  fence,  yet  he  could 
not  be  cotnpelted  to  fence,  and  the  party  injured,  by  the  breach 
of  the  agreement,  had  no  remedy,  bat  by  an  action  on  the 
agreement.  ((2) 

By  the  statute,  however,  the  resp  ective  occupiers  of  t^vo 
closes  adjoining,  are  bound  each  one  to  make  and  maintain 
half  the  partition  fence.  Hot  unlesis  the  fence  has  been  divi- 
ded by  an  executed  agreement,  or  by  the  fence  Viewers,  or  by 
prescription,  neither  party  is  obliged  to  make  or  maintain  any 
part  of  the  partition  fence,  and  of  course  the  rule  Temains  ai 
4it  common  law.(f) 

Indeed,  if  there  be  in  such  case,  a  joint  obligation  to  make 
the  fence,  no  legal  effect  would  flow  from  it,  in  favour  of  the 
owner  of  the  cattle  :  for  then,  each  party  would  be  bouud 
-equally  to  make  every  part :  and,  if  the  fence  be  defective* 
each  party  would  be  chargeable  witb  the  deficiency  ;  and  up- 
on the  escape  of  cattle  from  either  close  to  the  other,  through  a 
defect  in  any  part  of  the  fence,  the  owner  of  the  cattle  could 
not  alledge  the  escape  to  be  from  the  deficiency  of  the  other's 
Aace.(/) 

2.  We  have  already  remarked,  that  this  fence,  is  intended  to 
protect  the  owner,  against  cattle  lawfully  in  the  adjoining  close^ 
and  none  other;  and  that  those  cattle  are  not  lawfully  there, 
Vf  hich  have  broken  in  through  the  defect  of  a  fence,  which  the 
owner  of  the  adjoining  close  was  bound  to  repair.  According- 
ly, where  Rust's  cattle  broke  from  his  close,  into  Low's  close, 
and  from  Low's  into  Rigg's  close,  and  from  Rigg's  Into  Trask'i 
elose,  and  Trask  distrained  them  damage  fectsant ;  it  was  held, 
that  although  all  these  fences  might  have  been  out  of  repair, 
without  Rust's  fault,  and  although  be  might  have  defended  him- 
self against  Low  for  the  trespass,  yet  he  could  not  do  so  a^rainst 
Riggs  or  Trask,  though  they  might  each  have  been  bound  to 
keep  in  repair,  their  respective  fences,  through  which  the 
oattie  passed,  (g) 

Cattle  in  the  highway,  are  spoken  of  by  Ch.  Justice  Parsons, 
as  being  in  a  place,  against  which  the  tenant  i.«  obliged  to  fence 
by  prescription  at  common  law,  (which  he  places  on  the  same 
ground  with  a  $tatuU  or  convenfianaJ.  obligation,)  because  they 
are  lawfully  there  ;{h)  and  he  cites  F.  N.  B.  ;298,  note,  to  prove 


ie}  ifi.  94,  per  Parsons,  Ctu    J. 

)  id.  ^  vid.  Cro.  Eliz.  799. 
[i)  €  Mat*.  Rep.  ie«. 


[/)  id,  101. 

r^)  6  Mft6S.  Rep.  90. 

Ih)  W.  99.  W.  97,  S, 
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he  position.  This  should  be  understood  with  its  proper  qualifi- 
cation. The  note  referred  to,  quotes  three  authorities  from  the 
Year  Books,  15  li.  7. 17,  22  £d.  4.  8. 49,  and  10  Cd.  4.  8,  as  pro< 
vine;  this  position  :  that  if  bea$U  escape  in  view  of  the  owner,  by 
default  of  ^nclosure^  as  out  of  a  highway,  4*c.  fresh  suit  may 
be  shown  in  justijicaiion  :  but  %f  it  dots  not  appear  they  were  in 
view  of  the  owner  afresh  suit  shall  not  be  pleaded  in  bar^  except 
the  plaintiff^ alledges  notice.  These  cases  evidently  suppose  the 
owner  travelling  with  his  beasts,  or  the  beasts  alone  turned  into 
the  road,  to  travel  from  one  point  to  another  ;  but  the  owuer 
has  no  more  right  to  turn  his  beasts  out  into  the  highway,  or 
Buffer  them  to  run  there  for  the  purposes  of  grazing,  than  he 
has  to  turn  them  into  his  neighbour's  field.  We  before  re- 
marked, (t)  that  the  publick  right  is  that  of  travel  merely,  and 
any  other  appropriation  of  the  highway  by  an  individual,  is  a 
trespass  ;  so  that  it  cannot  be  said,  that  beasts,  except  to  be 
driven  or  passed  from  one  place  to  another,  are  rightfully  in 
the  highway,  so  as  to  put  the  owner  of  the  adjoining  close  un- 
der obligation  to  fence  against  them.  The  only  right  they 
have  to  run  at  large  in  the  publick  highway  is  given  them  by 
the  town  law,  which  may  also  regulate  the  fences,  adjoining  the 
highway  ;  and  if  no  town  law  be  passed,  they  are  not  free  com" 
tnoners  :(j)but  their  being  at  large  in  the  road,  is  as  much  a 
trespass  as  if  the  owner  of  a  private  footway  should  drive  hia 
oxen  therein. 

It  has  been  determined  in  England,  that  if  I  distrain  beast* 
damage  feasanty  my  election  of  a  remedy  is  made,  and  an. action 
of  trespass  is  gone,  unless  they  escape  without  my  fault,  or  die 
in  the  pound. (ib)  But,  by  a  late  decision  of  our  Supreme 
Court,  I  may  abandon  the  distress,  at  any  time  before  sale« 
and  resort  to  my  action  of  trespass,  even  though  the  cattle  bo 
impounded,  (i) 

He  who  hath  the  care,  custody  or  possession  of  the  beasti 
that  do  the  damage,  is  liable  therefor  in  this  action.  For  instance, 
the  one  who  hath  cattle  to  depasture  for  another,  or  hogs  io  hia 
etye,  belonging  to  another  ;(m)  and  it  is  laid  down  in  one  cfise* 
that  the  one  upon  whom  the  trespass  is  committed,  by  such 
bea8t<«,  hath  his  t^lection  to  sue  the  owner  or  the  bailee  there* 
of;(a)  but  it  is  laid  down  in  another  case,  that  an  action,  ta 
such  case,  lieth  against  the  bailee  only.(o) 


(t)  Ante,   205  (t)  15  John,  220. 

(  /)  1  Burr.  143,  4.  2  Stra.  1004.  (m)  Tr.  Per  Pais,  201. 

1  Wils.  107.  6  East,  154.  2  John.  f n;  2   RoU.  Abr.    546.  B.  pi.   I. 

d57.  (o)  Clayt.    33.  Batemon^s  case. 

ik)  Salk.  S49.  Vid.  Bac  Ab».  tit.  Ueipast,  (G)  2, 
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It  is  sail!  by  Holt,  Ch.  Justice,  in  Ld.  Raym.  608,  citing  Poph, 
161.  W.  Jones,  131,  that  trespass  will  not  lie  against  the  owo- 
er  of  a  dog,  that  breaks  his  neighbor's  close.  Bat  nn  action  on 
the  case  lies  for  the  dama^  which  such  dog  dtfeth,  if  the  pwiier 
have  notice  that  be  is  accustomed  to  do  mischief. (jp) 

2.  This  action  lies,  for  ax  injury  to  the  rights  of 
fishery,  akd  to  land  adjoinino  to,  or  covered  with  ivater. 

Almost  the  only  kinds  of  private  fishery,  known  in  this  state, 
is  a  severaljlskery.  1q  all  the  small  streams  or  rivers  of  our 
atate,  that  are  private,  not  only  in  propriety  of  ownership,  but 
also  in  use,  and  that,  are  not  a  common  passage  for  all  the  peo- 
ple, the  owners  of  the  soil  thrpugh  which  .they  run,  enjoy  aa 
exclusive  right  of  fishiDg  to  the  extent  of  their  soil ;  aod-iiijch 
owners  may  maintain  trespass  for  breaking  their  close,  against 
any  other  person  exercising  that  right,  without  license.(c/)  But 
they  cannot  recover  the  value  of  the  fish  so  caufl:ht.(«}  This  is 
called  a  several  fishery y  as  well  to  distinguish  it  from  a  comfnon 
of  fishery  y  which  is  a  right  of  all  the  people  to  fijsh  in  a  public 
navigable  river,  as  a/rec  fishery,  which  is  an  exclusive  right  of 
fishing,  in  a  certain  portion  of  navigable  waters*  either  general- 
ly or  at  appointed  times.  In  this  last  kind  of  fishery,  the  owner 
has  a  property  in  the  fish  before  they  are  caught. (/) 

The  grant  of  the  land,  including  a  river  not  navigable,  passes 
the  right  of  fishing  in  that  river,  (f) 

While  in  th«B  place»  I  sb^ll,  as  well  with  a  view  to  the  right 
of  fishery,  of  which  I  am  particularly  speaking,  as  to  that  of  a 
passage  by  boats,  rafts,  &c.  upon  certain  streams,  as  public  high- 
ways, consider  what  rivers  and  streams  are  public,  and  what  are 
private,  and  for  what  purposes  they  are  public,  which  will  in- 
clude two  beads  of  the  action  we  are  treating:  upon,  viz.  trespass 
for  violating  a  several  fishery,  and  trespass  for  passing  along  a 
private  stream  ;  for  wherever  there  is  not  a  public  right  of  pas- 
•age,  the  sailing  along  ^  stream,  without  license  from  the  own- 
er, is  a  trespass,  the  same  as  if  one  should  fish,  without  amcH  M' 
c^uaey  in  ^  several  fishery.     And  it  is  even  more  important  to 


fp)  Ld.  Raym.  60«,  ADte,  182,  S.  (/)  2  Bl.  Cora.  39,  40.  Foot,  ar- 

((f)  Harg.  Law  Tracts,   5,  8,  II,     rMc/irfo,    17    JoHm.    204,    5.     Harg. 

He  Hargrave'i  [note  181]  to  Co.  Litt.  ,  [note  Kil]  to  Co.  Litt.  122. 

1S2.  17  John.  210,  per  Spencer,  C.  J.  U)  17  John.  216,  per  Spencer,  C. 
(0  Ante,  159,  60.  J, 
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the  citizen,  that  the  former  right  should  be  well  defined  and  un- 
derstood, than  the  latt«r.(2) 

On  this  topic,  we  may  gather  from  Lord  Hale's  Treatise  c2e 
jure  maris  et  bmchionum  ijiudem^  edited  by  Mr.  Hargrave,  the 
aothortty  of  ^hich;  and  itf  application  to  this  state,  has  been  es-* 
tablished  by  a  latf  decision  of  onr  Supreme  Court,(A)  the  most 
of  the  doctrine  which  is  necessary  to  be  understood.  The  lan- 
guage of  that  author,  as  applicable  to  this  subject,  is.  that  '^  there 
be  some  streams  or  rivers,  that  are  private,  not  only  in  proprie- 
ty and  ownership,  but  also  in  use,  as  little  streams,  or  rivem, 
that  are  not  a  common  passage  for  ike  people  of  the  staie,  Agaii|« 
there  be  other  rivers,  as  well  fresh  as  sah,  that  are  of  common 
or  public  use,  for  the  carriage  of  boats  and  lighters  ;  and  tfaese^ 
whether  the^  are  fresh  or  salt,  whether  they  flow  and  reflow^ 
or  not,  are  prima  facie,  of  public  rights  common  highways  for  a 
man  or  goods,  or  both,  from  one  inland  town  to  another.'*(») 
He  instances  several  rivers  in  England.  **  Thus,  the  rivers  of 
Wet/y  of  Severn^  of  Tkamies^  and  divers  others,  as  well  above  the 
bridges  and  ports,  as  below,  and  as  well  above  the  flowings  of  the 
sea,  as  below,  and  as  well  where  they  are  become  private  proper- 
ty, as  in  what  parts  they  are  of  the  king*s  property,  are  public  ri- 
vers, of  public  right :  and  therefore  all  nuisances,  and  impedi- 
ments of  passage  of  boats  and  vessels',  though  in  the  private  soil 
of  any  person,  may  be  punished  by  indictment,  and  remov- 

«d.(i) 

Again  :  ^'  Fresh  riven,  of  what  kind  soever,  do,  of  commoa 
ffght,  belong  to  the  owners  of  the  soil  adjacent,  so^  that  the 
ewners  of  one  side,  have,  of  common  right,  the  propriety  of  the 
soil,  and,  consequently,  the  right  of  fishing  unto  the  middle  of 
^e  water,  and  the  owners  of  the  other  side,  the  right  of  soil  and 
ewnership,  and  fishing  onto  the  middle  of/ the  stream  en  their 
side  ;  and,  if  a  man  be  owner  of  the  land  on  both  sides,  in  com- 
mon presumption,  he  is  the  owner  of  the  wholt^  river,  and  hath 
the  right  of  fishing  according  to  the  extent  of  his  land  in  lengths 
With  this  threes  the  common  experience.(^) 

In  case  of  a  river  that  flows  and  reflows,  and  is  an  arm  of  the 
■ea^  there,  prima  facie^  it  is  comraion  to  alL(/)     This  last  is  what 


(S)  And  when  the  tretpass  isin  the  plaintifT't  river,  pond,  kc,  it  is  toba 
described,  a«  an  entry  on  the  plaintijps  dote  or  land  covered  ttiih  wUer.^» 
Vid.  1  Chitty*t  pi.   17$.  Co.   Lift.  4.  b.    Yeiv.  143.     But  trespan  will   Ua 
/br  breakif^  the  plaint^s  close  and  entering  hit  pool  Yelv.  143. 

A)  17  John.  195.        "  Qc)  id.  6.  Vid.  alio  1  KUd.  19S. 

"  il)l  Ma4. 


[Q  Harg.  hsLW  Traett,  ^  «» 9.  {ijl  Mm|.'  tf^. 

Id*  9« 
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Ihe  law  means  by  a  iwvigable  river ^  while  the  others,  of  which 
we  have  been  speaking,  are  called  id  law  not  naoigable^  thotigh 
they  be  common  for  the  passage  of  light  craft,  (2  ConneC' 
ticnt  Rep.  N.  S.  484,)  and,  under  this  title,  they  are  consid- 
ered, and  the  above  distinctions  and  rales  applied,  by  Loril 
Mansfield  in  Carter  v.  MurcoU,  (4  Burr.  2162.)(8) 

*'  We  perceive,  then,  that  some  rivers  and  streams  are  wkol'- 
%  and  (Absolutely  private  property,  and  that  others  are  private 
property,  subject,  nevertbelessi  to  the  servitude  of  the  pablic 
interest,  and,  in  that  sense,  are  to  be  regarded  common  high- 
ways by  water.  1  be  distinguishing  test  between  those  riven 
which  are  entirely  private  property,  and  those  which  are  pri- 
vate property,  subject  to  the  public  use  and  enjoyment,  consists 
in  the  fact,  whether  they  are  susceptible  or  not,  of  a9e  a«  a 
oommoo  passage  for  the  pabKc/'(o) 

Tjfke  circomatance,  that  fish  generally,  or  salmon,  frequent  the 
river  at  certain  seasons,  furnishes  no  criterion,  by  which  to  de- 
termine whether  it  be  public  or  private  ;  and  the  only  intima- 
tion to  the  contrary  is  to  be  found  in  Stoughton  v.  Baker ,  (4  Mass. 
Rep.  522)  ^odShaw  and  others  v.  Crawford,  flO  John.  236) 
which  cases  are  not  in  this  respect  to  be  consioered  as  law  in 
this  state.(n) 

Within  the  above  doctrine,  the  river  Saranac,  fn  Clinton  coon- 
ly,  is  not  a  public  highway,  for  it  is  not  navigable,  for  boats  oE 
any  kind  ;  and  the  fishery  therein  belongs  to  the  owners  of  the 
aoil  on  each  side,  as  |t  might  indeed,  although  it  were  a  public 
highway,  within  the  rules  we  have  been  considering. 

Although  a  river  be  a  public  highway,  the  citizen  has  no  right 
at  common  law,  to  tow  on  the  banks  thereof,  (the  bankg  of  the. 
river  Ouse  in  England,  for  instance)  3  T.  R.  263. 


i 
I 


(S)  These  rulee  of  the  common  law  have  not  been  adopted  in  Pennsylf 
▼atiia  (  and  a  man  cannot  have  an  exclusive  right  of  fishing  in  the  Susque^ 
hajtnoi  and  other  large  riven  in  that  itate,  though  he  own  the  soil  adja* 
ceut.  (2  Binney,  475.)  Such  rivers  are  navigable,  even  above  tide  water, 
(id.)  Bat  this  doctrine  of  the  common  law  has  been  unqualifiedly  adopted 
In  Connecticut,  in  its  applfcaiion  to  Connecticut  river,  upon  which  the 
•wvers  of  adjoining   lands,  above  the  ebbing  and  flowing  of  the  tide,  hava  i 

an  exclusive  right  of  fishery,  opposite  their  land,    to  the   middle  of  the  ri- 
ver ;  and  the  publick  have'  an  easement  in  the  river,  as  a  highway,    for  * 
passing  and  repassing  with  every  kind  of  water-craft,  (2  Con.  Rep.  N.  8, 

(m)  17  John.  211.  per  SpenCer  C.  (n)  17  Jabn.  tlL  pax  Spenceri  a 
J.tTid.8eaines,  319.     ^  J. 


• 
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The  mere  act  of  clearing  oat  a  fishing  place  in  a  pobltc  rirer, 
^he  riVer  Delaware^  for  instance,  in  the  town  of  Minisinky  io 
Orange  county,)  does  not  give  such  an  exclusive  right  of  fishing 
there,  as  to  enable  the  one,  who  thus  clears  it,  to  maintain  an 
action  for  intruding  upon  such  ground. (o) 

For  vic^lating  a  man's  right  of  fishery,  in  his  private  pond, 
formed  for  the  purpose  of  keeping  fish,  he  may  of  course  have 
an  action,  not.only  for  breakidg  his  close,  bvt  also  to  recover 
the  value  of  the  fish.(p) 

t 

3.  This  action  lhes  for  brkakino  the  plaintiff's  close. 
in  bunting  or  the  rvrsimt  of  gamic, 

Any  man  may  justify  going  upon  the  lands  of  another,  in  pur- 
suit of  ravenous  beasts,  as  bears,  wolves,  foxes,  badgers,  &c. 
upon  principles  of  public  benefit ;  but  this  will  not  justify  a  per- 
son in  breaking  the  ground  and  digging  for  them  ;(9)  and,  if  un^ 
necessary  mischief  be  done  in  the  pursuit,  trespass  lies,  and, 
this  being  an  entry  given  by  the  law,  the  hunter  becomes  a 
trespasser  from  the  beginning,  by  such  abuse  of  bis  privilege  ; 
(r)  and  it  is  only  in  these  cases  that  the  law  will  authorize  the 
«ntry,  but  not  in  hunting  hares,  deer,  kc. 

4.  This  action  lics  in  various  cases  against  parties,  their. 
tOtorneys^  agents,  or  servants,  as  well  as  against  officers  and 
tnznisters  ojf  justice^  actinq  under  Colour  of  law  or  of  legai 
process. 

These  cases  are  mostly  reducible  to  three  kinds ;  viz. 

1.  Whire  there  is  a  fimnt  of  jurisdiction  in  the  court  of  magis- 
trate, TSfho  issues  the  process. 

2.  Where,  although  they  have  Jurisdiction^  yet  the  proceedings 
.  are  void  for  irregularity. 

3.  Jfliere  the  officer,  having  process  io  execute^  exceeds  his  au- 
thority. 

1«  Where  there  is  want  op  jurisdiction,  kc. 

1.  Jurisdiction  signifies  an  authority  or  ptm^er^  which  a  man 
hath  to  do  justice,  in  causes  ^of  compUnni  brought  before  him  :(i) 


(o)  12  John.  420.  (r)  3  BLCom.  113, 14. 

(p.  Ante,  ISO  W  Jac.  t.  a  JuRWDWTiojr. 

(9)  Cro.  Jac.  381.  1  T.  R.  SM. 
S  id.  259,  nott. 
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and  we  have  already  noticed  the  ca^es  in  which  a  justice  has  ju- 
risdiction, with  some  of  the  consequences  which  arise  from  his  I 
acting  in  cases,  where  there  is  a  want  of  such  JQrisdictioQ.(0                                   | 

'■  It  is  clearly  agreed  hy  alt  the  authorities,  that  where  a  court  i 

or  mae^tstrute  tries  a  cause^  of  which  they  have  no  jurisdiction* 
all  tbey  do  is  void,  and  the  same  as  if  it  had  never  been  ;  and 
not  only  the  court  or  magistrate  and  party,  but  all  officers,  and 
others,  who  are  engaged  in  carrying  the  same  into  effect,  are 
trespassers.  Thus,  should  a  man  be  arrested,  or  should  his 
close  be  entered,  or  his  goods  taken,  by  procecs  of  execution 
from  such  a  court,  he  might  sue  not  only  the  party  and  his  at- 
torney, butthe  members  of  the  court,  or  the  magistrate,  and  even 
the  officer  who  serves  the  process,  id  an  action  of  trespass  for 
the  injury.  If  his  body,  be  taken,  it  is  an  assault  and  false  im- 
prisonment ;  if  his  lands  be  entered,  it  is  an  illegal  breach  of 
bis  close  ;  and  if  his  goods  he  taken,  it  is  a  trespnes  or  conver* 
sioQ,  for  either  of  which  injuries  an  action  may  be  brought, 
against  all,  or  any  of  ttiose  persons,  who  have  been  the  instru- 
ments  for  efTecting  the  injury. («)  Thus,  should  a  court  of  com- 
mon pleas,  try  a  man  for  a  felony  or  other  crime,  at  the  suit  of 
the  people,  where  the  Oyer  and  Terminer  or  General  Sessions ^ 
nlone,  have  jurisdiction  ;(v)  or  a  justice  try  a  man  for  murder, 
(1  Con.  Rep.  N.  S.  45,)  or  should  a  court,  authorized  by  statute 
to  give  judgment  for  certain  revenue  duties,  on  strong  wines^ 
perfectly  made,  proceed  to  adjudge  that  low  wines  were  of  this 
description,  and  give  judgment  against  the  defendant  for  the  du- 
•ties  upon  them  ;(w)  or  should  a  justice  try,  and  give  judgment, 
in  an  action  of  assault  and  battery,  false  imprisonment,  slander, 
or  other  cause,  of  which  he  has  no  jurisdiction  ;(ar)  a:nd  so  of 
the  like  cases  ;  all  is  void. 

It  is  the  same,  if  the  court  have  no  jurisdiction  of  the  party^ 
(4)  as  if  an  army  court  martial  should  arrest,  and  try  a  citizen 
of  the  United  States,  not  on  military  duty  as  a  spy  ](y)  or  a  mi- 
litia court  martial,  should  fine  a  man,  who  is  by  law  exempt 
from  doing  militia  duty  .(z)  And  so  of  an  arrest  (and  consequent 
trial,  by  a  court  martial)  of  an  inferior  officer,  by  his  superior 
(both  being  under  martial  law)  made  under  color,  bu^  not  with- 
io  the  scope  of  military  authority,  as  for  refusing  to  attend  a 
writing  school,  established  in  the  army,  or  not  paying  his  share 
of  the  tax  to  the  school  master  ;(a)  on  the  ground  that  the  su- 
perior officer  had  no  jurisdiction  of  the  cause.    So,  where  a 


(0  Ante,  1  to  13.  (x)  15     hn.  493 

(u)  10  Rep.  76.   Hardr.  480.  15  (4)  10C<i.  76. 1  Con.  Kep.N.  S.  41* 

J«bn,  157.  2  Con.  Rep.  N.  S.  45.  (y)  12  John.  257. 

(v)  10  Rep.  76.  (b)  3  Cranch,  331. 
(v)  Hardr.  4(K),  &  rid.  IWUs.  384.         \a)  4  Tauut.  Rep.  60. 
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court  rendered  judgment  against  one,  as  an  admiDintrator,  wh« 
was  appointed  such  by  the  ordinary,  while  an  executor  was  ab- 
sent, who  had  a  right  to  act,  it  is  void,  on  the  ground,  that  the 
ordinary  has  no  right  to  appoint  an  administrator,  while  there  it 
an  executor  living,  though  he  be  incapable  of  acting  by  reason 
of  absence. (6)  Here  the  ordinary  has  no  jurisdiction  of  the 
cause,  and  the  court,  who  render  the  judgment^  have  neither 

Jurisdiction  of  the  persou  proceeded  against^  nor  the  property 
evied  upon  under  their  execution,  and  hence  all  the  proceed- 
ings are  void.  So  where  the  trustees  of  a  school  district  levy 
a  tax  on  a  person  or  property  not  taxable,  and  issue  their  war- 
rant, it  will  not  even  protect  the  collector.  (13  John.  444»  and 
^de  1  H.  bl  68.  .4  Taunt.  634.) 

It  is  the  same,  if  a  court  do  an  act  beyond  the  limits  of  its  ter- 
ritorial jurisdiction,  as  if  a  justice  should  issue  process,  or  try  a 
cause,  or  render  judgment  out  of  his  county. (c) 

And  the  reason  why  the  process  issued  in  these  cases  will 
DOt  protect  the  ofiicer,  is,  that  the  court  or  magi^^trate  have  no 
jurisdiction  whatever,  and  it  is  the  same,  as  if  the  process  had 
been  issued  by  a  common  person,  having  no  commission.  (d[) 

The  same  consequences  follow,  if  a  justice  have  no  jurisdic- 
tion of  the  process  ;(5)  as  if  he  should  issue  a  warrant  to  search 
jbr  stolen  goods,  without  describing  them,  or  particularizing  the 
place  to  be  searched  :  or  a  warrant  authorizing  the  officer  to 
seaich  all  suspected  places,  or  all  suspected  persons,  (1  Con. 
kep.  N,  S.  40,)  or  if  a  justice,  or  other  court,  merely  having 
power  to  issue  process  in  writing,  should  give  order,  by  pa^ 
roly  to  have  the  party  brought  into  court,  to  answer  the  plain- 
tiff. (Hob.  63.  1  Cod.  Rep.  N.  S.  46.  2  Wils.  386.) 

But  where  a  justice,  who  is  a  tavern  keeper,  tries  a  caQse, 
and  issues  execution,  it  was  intimated  by  the  Supreme  Court, 
that  although  he  was  himself  liable  as  a  trespasser,  for  the  im- 
prisonment of  the  defendant,  or  taking  his  goods  in  execution^ 
&c.  yet  the  constable  would,  probably ,  be  protected  by  the  pro* 

Ce88.(6) 
»  2.   Of   FR0CECDI5G8  VOID  FOR  IRREGVLARITT  MEREZ.T. 

S.  Where  a  justice  is  acting  within  his  county,  in  relation  to  a 
cause  and  process  of  which  he  hath  jurisdiction,  and  to  parties  of 

(h)  8  Crancb,  10.  (5)  Vid.  1  Con.  Rep.  N.  S,  44,  S, 

(e)  Cro.  Car.  213,  &  vid.  B  Eest^  and  the  cuses  there    cited  by  judgtt 

233.  /2ecre. 

(aj  17  John.  145,  6.  t  YVUl.384  (e)  SCainei,  10$. 

iGoUi  Ke9.Iv.  S.  4ffr 
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whom  be  hath  also  jarisdictioo,  although  he  may  comtnit  some 
irregularity,  for  which  be,  or  the  party  might  be  subjected  to  aa 
action  of  trespass  ;  yel  the  oflScer,  who  is  to  execute  his  process. 
Would  clearly  be  protected  and  ja-jtified  by  such  jprocess,  unlegi 
it  be  a  nullity  upon  the  fi^ce  of  it.(/) 

An  irregularity  is,  either  the  omiiting  to  do  something  necet-* 
Bary  for  the  due  and  onlerly  coodticting  a  suit  or  legal  proceed- 
ing, or  doing  it  in  an  unseasonable  time  or  improper  manner. (^g^ 
Error  is,  where  the  court  or  magistrate  hMt>  jurisdiction,  an4 
the  act  done,  being  judicial,  h  reguUr,  and  within  i^uch  juri^^dic- 
lion,  but  there  is  a  mistake  of  the  law  commuted,  as  to  the  man- 
ner  of  doing  it. 

A  justice  is  limited,  by  the  statute,  to  a  certain  course  of  pro* 
peedings  ;    and    unless  those  proreedinsrs  are  adhered  to.    or 
Waived  by  the  party,  who  has  a  ria:ht  to  iii!ji?«t  on  them,  the  judg- 
ment h  irregular  and  .void.     I'hus,  suppose  a  justice  should 
give  judgment  agaipst  a  man,  who  is  not  in  court,  and  had  had 
no  notice  by  summons  to  appear,  the  judgment  would  be  void^ 
on  the  ground  of  irregularity.     No  action  of  debt  would  lie  upon 
it,(A)  and  if  enforced   by    execution,  the  justice  and  plai.itiff 
would  be  trespussers,  beyond  all  doubt ;  and,  undoubtedly,  the 
«am*  consequence  would  follow,  if  he  wen*  to  give  judgm*^nt  he- 
fore  the  return  day  of  the  summons  ;  and  so  if  he  should  i§<;ue 
an  attachment  without  swearing  a  witness. (?)     But  on  the  other 
hand,  suppose  the  parties  to  have  been  before  the  justice,  or, 
that  the  defendant  had  due  noli  e,  and  that  the  jui^tice  had  then 
given  judgment,  upon  insufficient  proof,  or  upon  the  evidence 
of  the  plaintiflf  himself,  in  either  case,  as  he  is  acting  in  a  judi- 
cial character,  having  jurisdiction,  and  the  proceedings  being 
all  regular,  such  judj:ment  would  be  erroneous : — it  woqid  be 
error ^  not  irregularity,  and  it  would  be  a  valid  and  binding  judgw 
ment,  nntil  reversed  by  certiorari^  or  on  appeal ;  and  so,  though 
he  should  give  a  judgment  for  more  than^ye  dollar^s  costs  in  fa 
▼our  of  the  plaintiff,  he  being  limited  to  that  amount  by  tlie  act, 
he  baa  power  to  give  judgment  for  costSy  and  the  giving  j'ldg- 
ment  for  too  much,  is  a  mere  error y  and  not  such  an  exces<i  of 
jurisdiction,  or  irregularity,  aa  would  render  the  proceeding 
void  \[j)  and  so  in  the  case  of  the  issuing  an  attachment.   viTi- 
out  swearing  any  witness,  although  such  act  would  be  void  y^t^ 
if  he  acted  erroneously,  by  issuing  it  on  ijisufficient  proof,  where 


(/)  Vid.  Esp.  Dig.  K.  Yoik  ed.         (0  ^l  John.  175,  &  ?id,14John. 
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a  witneif  is  doly  swom  porsnant  to  the  act,  this  would  be  mere- 
ly error^  and  no  irregularity. (Jk)  But  such  proof  ought  to  be  at 
least  colourable^  or  it  seems  be  would  be  a  trespas8er,(/)  for 
mere  report  or  ioformatioQ,  which  he  has  heard,  or  what  he 
knows  himself,  will  not  save  bim  from  being  liable  io  trespass, 
Dor  would  the  return  of  a  constable,  that  the  defendant  was  not 
to  be  found,  upon  an  execution  in  another  cause,  be  considered 
any  proof,  (m) 

A  certiorari  delivered  to  a  justice,  who  is  proceeding  ioXry 
and  determine  a  forcible  entry  and  detainer,  suspends  bis  povr-. 
ers,  and  if  he  still  proceed  to  give  the  party  restitution,  he  is  a 
trespasser.  (2  John.  cas.  27.) 

For  what  is  merely  error  of  decision,  jurisdiction  and  irregu- 
larity, being  out  of  question,  no  action  will  lie,  against  any 
Omrt,  JudgCy  or  Magistrates  nor  any  officer  acting  under  such 
aulhority.(n)     But  for  an  irregularity,  either  in  a  court  of  re- 
cord, or  a  justice's  court,  the  p«)rty  who  commits  the  irregular- 
ity, and  all  those  acting  io  his  behalf,  are  liable  as  trespassers  ; 
for  all  proceedings  subsequent  to  such  irregularity  in  a  point  up-  , 
on  which  they  depend,  are  void,  unless  waived  by  f^ome  act  of 
the  party  who  has  a  right  to  take  advantage  thereof.(o)     But  no 
action  lies  for  an  act,  under  any  irregular  proceeding  or  judg- 
ment in  a  court  of  record,  until  the  same  be  set  aside  by  rule  of 
the  same  court,  on  motion  ;(p)  though  it  is  of  coarse  otherwise, 
as  we  have  seen,  with  regard  to  a  justice's  and  f)ther  inferior 
courts. 

But  though  there  be  an  irregularity  in  issuing  the  process,  it 
will  protect  the  officer,  in  any  act  he  may  do  under  it,  whether 
it  issue  from  a  justice,  or  other  coart ;  and  in  case  of  irregular 
process,  issued  by  a  court  of  record,  none  but  the  party,  his  at- 
torney, &c,  are  liable  ;  for  it  is  considered  their  act,  and  not 
that  of  the  court. (9)  But  this  is  otherwise,  in  case  of  inferior 
Diagi'^trateR.  They  are  theniselves  liable,  as  well  as  (he  party, 
&c.  thoiich  their  proc«>ss  will  protect  the  officer  to  whom  direct- 
ad,  as  effectually  as  if  issued  from  a  court  of  record,  (rj 

But  a  constable  must  act  within  his  territorial  jurisdiction, 
which  is  thf"  county  where  he  is  chosen,  or  he  will  be  a  tres- 
passer.(l  H  Bl.  Kep.  15.) 

\ 

(ifc)17  John.  146,  per  Cvriom.  (0)  Vid.  cafes  cited,  Eitp.  Dig.  K* 

(0  li  ifJ.  177,  per  Thompson,  Ch.  York  cd.  vol.  I.  i.i  2.275. 

J.  (/A  3  Caiiip?,  267. 
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(n)  5  John.  2R2.  9  John.  fW5.   S  vol.  I.  pt.  2.  275,  N.  York  ed. 
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-3.  Wh£Re  the  officer,  hayinq  process  to  execute,  ex* 

eCEDS  HIS   AUTUORITY. 

■ 

3.  We  refer,  for  the  most  of  this  head,  to  the  remarks  we 
shall  make  as  to  the  service  of  process.     It  'm  proper  to  obi^erve 
here,  however,  that  the  party  who  sues  oat  process,  from  a  com* 
petent  coart,  is  responsible  only  for  the  validity  of  the  process, 
and  for  good  fliith  in  suing  it  out ;  but  is  not  answerable  for  the 
acts  of  the  officer  to  whom  it  is  directed  and  delivered,  by  him, 
beyond  the  authority  of  the  precept,  unless  done  by  his  direc- 
tion.    Thus,  if  a  sheriff  serve  an  attachment,  execution,  or  oth* 
*er  process  afler  the  return  day,  without  the  direction  of  tbe 
plaintiff,  the  officer  alr>ne,  is  account<ible  :  and,  if  a  subsequent 
assent  on  the  part  of  the  plaintiff,  would  make  him  a  party  to 
Such  trespass,  of  which  there  appears  to  be  some  doubt,  yet  it 
should  be  plainly  and  clearly  proved. (^)     The  same  remark 
will  apply  to  a  justice,  issuing:  his  proce-^s  to  a  constable  ;  he  is 
not  accountable  for  the  constable's  abuse  of  bis  authority  ;  as  if 
a  constable  should  take  the  defendant's  arms  and  accoutrements} 
upon  an  attachment.  (^) 

One  word,  however,  under  this  head,  as  to  the  rights  acquii^ 
«d  Tinder  a  delivery  of,  or  levy  upon  an  execution  ;  which,  from 
the  frequent  conffict  of  those  rights  with  other  claims.  oOeu  give 
rise  to  the  action  of  trespass,  or  trover.     We  shall  see,  in  its 
proper  place,  what  con'^titutes  a  levy  upon  an  attachment  or  eX- 
ecation  ;  and  what  1  firopose  mainly  to  notice  here,  is,  certaio 
properties  in  a  sherilf's  execution,  issued  out  of  the  Supreme 
Court,  or  Common  Pleas,  called  a  fieri  facias,  by  which  it  is 
distini^uished  from  a  justice's  execution,  in  its  operation  upon 
the  goods  and  chattels  of  the  defendant.     These  writs  of  fieri 
Jacias  are  frequently  tested^  (witnessed  and  dated)  back,  at  a  day 
long  preceding  the  time  of  their  issuint^;.     If  issued,  when  tbe 
court  out  of  which  they  issue,  is  in  session,  they  shonid  be  tes- 
ted, as  of  some  day  in  that  term.(u)     If  issued  in  vacation,  they 
should  always  bear  test  as  of  some  day  in  the  preceding  term, 
and  they  are,  generally,  (though  not  necessarily  so,)  (y)  made 
returnable  at  some  day  in  the  same  term  at  which  they  issue, 
or  tbe  next  term  thereafter.  If  issued  in  vacation,  they  are  usu- 
ally retqmable  the  next  term.(v) 

At  the  common  law,  this  writ  of  fieri  facias^  upon  its  being 
delivered  to  the  sheriff,  had  a  retro- active  effect,  and  bound  all 
the  &:oods  and  chattels  of  tbe  party.  as:»inst  whom  it  issued,  from 
the  test     So  that,  wh^re  a  defendant  had  sold  his  goods  and 


(i)  9  John.  IIT.  (a)  2  Salk.  700. 

[0  14  Id.  246.  lu>)  Vid.  9  John.  386.  2  Burr* 

[u)  16  id.  145.  1087. 
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chattels,  or  any  of  them,  tiiere  being  a  jadgmenl  against  him,  al- 
though the  purchaser  acted  in  perfect  good  fiiith,  and  ^ave  a 
full  consideration  for  them,  yet  upon  ^  jieri  Jacins  delivered  to 
the  sheriff,  several  months  afti^rwanl;*,  he  might  levy  U[}00,  and 
take  these  goods  and  chattels,  so  sold,  out  of  the  hands  o\  the 
purchaser,  and  sell  them  to  pay  the  judgment  debt,  (a:)  And 
this,  althoug,h  the  purrhaser  hnd  no  noiice  whatever,  that  there 
was  any  judgment  again^  the  vendor.  J'o  lesson  this  evil,  the 
statute,  29  Car.  11.  ch.  3,  s.  IG,  was  pa^^sed,  of  which  our  statute 
(1  Is.  li.  L.  6C1,  6.  6,)  is  substantially  h  transcript.  This  stat- 
ute provides,  that  the  goods  of  the  party  siiall  be  bound  by  such 
fi.fa*  or  other  -writ  of  execution,  only  from  the  time  of  its  de- 
livery to  the  sheriff,  &c. 

The  goods  are  still  bound,  as  at  common  law,  from  the  test 
of  the  execution,  unless  they  are  bonajide  sold  by  the  party,  be- 
tween the  test  and  the  delivery  thereof  to  the  sheriff;  so  that, 
if  any  person  take  them  away  from  the  defendant,  tortiously  ; 
(y)  or,  if  the  defendant  die,  after  the  test,  and  before  the  re- 
turn,(r)  although  at  the  time  of  such  tortious  taking,  or  death, 
'  •  the^. /a.  be  not  in  the  sheriff's  hands,  yel  u[)on  receiving  it 
afterwards,  he  may  pursue  and  seize  them,  in  the  hands  of  the 
tort  feasor,  in  the  first  case,  or  in  the  hand:*  of  any  person  who 
hath  the  goods  of  the  deceased,  m  the  last  instance.  And  they 
are  thus  bound  from  the  test,  notwithstanding;  the  execution  may 
have  been  dt^livered  to  the  sheriff,  after  the  goods  are  thus  ta- 
len  away,  or  after  the  death  of  the  defendant  ;(a)  and  so  of  any 
etiier  disposition  made  of  the  goods,  by  the  defendant,  or  any 
other  person,  short  of  ^  bona  fide  sale  of  them.  (6)  And  since  the 
above  mentioned  statute,  they  are  bound  in  the  defendant^i 
hands,  after  tlie  delivery  of  the^en  facias  to  the  sheriff,  who, 
if  they  are  sold  hmia  fide^  after  the  delivery  of  ftuch  writ  to  him, 
inav  seize  them  in  the  hands  of  t^^*^  >u  ^''hajser.  Rut  it  is  other- 
wise,  if  sold  before  such  delivtry,  i  -an- h  after  the  test.(c)  And 
e  sale  of  goods  upon  a  nominal  co>tsiv^.>ration  exf)rr>ssed,  in  trust 
to  pay  bonajide  creditors,  is  a  valid  and  binding  sale  within  this 
rule.(c/) 

But  neither  before  the  statute  nor  since,  is  the  property  of 
the  defendrnt  divested  by  the  deliv*»ry  of  the  Ji,  fa,  ;  and,  of 
course,  the  sheriff  has  no  property  iu  the  goods,  which  will  en- 
title him  to  maintain  trespass  or  trover,  against  a  person  who 
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fakes  aed  converts  such  goods,  unless  he  have  made  au  nctnal 
levy  upon  them  (e)  What  is  meant  by  the  goods  beinj^  bouad,. 
is.  merely  that  the  sheriff  has  a  rii^ht  to  levy  upon  thi'm,  and 
thereby  acquire  a  proptfrly  in  them.(/)  But  should  he  omit  to- 
do  this,  till  after  the  return  day  of  the  execution,  he  loses  all 
right,  and  cannot  afterwards  make  a  levy,  or  otherwise  re- 
claim either  the  goods  or  the  prir.e  of  them  ;(;')  though,  where 
he  has  levied  in  time,  he  m^y  complete  it  by  s;de,  after  the  re- 
tarn  day. (2  Caines  243.)  Thus  a  sal  *  nfler  the  Kherilf  has  re-^ 
ceived  iUe  ex«CKtlon,  or  any  other  dis;)osition  of  the  goods, 
after  the  test,  remains  altogother  unafff-cted  and  uninfluenced 
by  the  eX3Cut!on  ;  and  in  leed  the  property  in  the  g:)ods,  which 
remain  in  tlie  defv^ndam's  hands,  continues  unchanged,  until  le- 
vied upon  by  t'le  slierili.(4) 

Upon  this  principle  is  it,  that  where  a  sheriflf  hath  two  writs 
of  Jlfri facias  delivered  to  hira,  yet,  if  he  make  the  first  levy 
opon  the  one  which  is  the  as  I  delivered,  and  sell  the  goods  up- 
on such  junior  execution,  the  sale  is  a  valid  one,  as  it  re- 
gards the  purchaser  under  it,  who  may  hold  the  good^  which 
he  buys,  and  the  plainlinf  in  such  younger  execution  is  entitled 
to  the  money  arising  from  the  sjle,  notwithstanding  the  older 
execution  in  the  st^eriff's  hands,  at  the  time  of  the  levy  and 
tale.  The  plaintiff,  in  the  older  execution  must,  in  this  case, 
seek  his  remedy  against  the  sheriff  only,  who  ought,  unless 
there  be  some  circimstances  to  excuse  him,  (a  direction  from 
the  plaintiff  not  to  levy,  for  instance)  to  give  the  execution  first 
dehvered  to  him,  the  preference.  This  is  a  question,  howev- 
er, resting  between  him  and  the  plaintiff  in  the  senior  execu- 
tion, and  between  them  alone.  And  tliis  very  point  was  deci- 
ded in  a  case  in  Com.  Kep.  35.  Ld.  Uaym.  251,  S.  C.  Salk. 
320,  S.  C.  &c. 

But  this  principle  has  been  pursued  farther.  Suppose  a 
iheriff  receives  :i fieri  facias  to  day,  at  your  suit,  against  John 
Dot.  After  this,  and  during  the  life  of  your  execution,  1  obtain 
adjudgment  against  Doe  before  a  justice,  sue  out  and  give  my 
execution  thereupon  to  a  constable,  wbo«:ets  the  start  of  your 
officer,  in  a  levy  under  my  execution,  upon  the  goods  and  chat- 
tels of  Doe :  Does  your  execution  so  far  bind  the  property  of 
Doty  being  delivered  to  the  sheriff  before  I  got  mine  into  the 
^  bands  of  the  constable,  as  to  enable  the  sheriff  to  divest  mj 


(c)  12  John.  407,  per  Spencer,  J.  {g)  id.  k  vid.  2  Caioesy  243.  9 

.%  Eq.  Cas.  Abr,  381,4  East,  536,  7,  John.  132.  13  id.  255. 

mtt  Ld.  EUenberough,  C.  J.  (/t)  id   k  vid.  d  East,  474.  Tar- 

(/)  M.  WrVRej^  131. 
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right,  seize  the  goods  of  Doe^  and  take  them  away  from  mj 
coostahie  J     The    decision  io  the  late  case  of  Pairoe  against 
Drewe,(i)  recognized  as  authority  by  oor  Sapreme  Court  in 
Hotchkiss  V.  M'Vickar,(y  )  and  based  upon  the  decision  above 
quoted  from   Comyn,  Ld.  Raymond  and  Salkield,  enable  us  to 
answer  this  question  unhesitatingly  in  the  negative.  In  that  case, 
after  a  most  full,  able  and  satisfectory  consideration  of  the  au- 
thorities. Lord  £LLENBORouGB,Ch.  J.  deniesthat  a  writ,  which 
is  from  the  delivery  immediately  binding,  as  against  the  defen- 
dant, so  as  to  tie  op  bis  hands  from  alienating  the  goods,  which 
might  be  seized  under  it,  is  to  be  regarded  as  in  effect  self  exe* 
cutedy  by  its  own  proper  legal  effect  and  force,  for  all  purpos- 
es :  and  the  case  itself  decides,  that  it  is  not  so,  for  the  pur* 
pose  of  divesting  a  levy  made  upon  an  execution  in  other  hands* 
upon  which  a  levy  is  first  made,  though  posterior  in  its  delivery 
to  the  one  in  whose  behalf  this  binding  consequence  is  claimed. 
That  was  an  action,  brought  by  Payne  against  Dreue,  the  sher- 
iff, for  a  false  return  to  a  writ  of  fieri  facias,  in  favour  of  Payne^ 
against  the  goods  and  chattels  of  one  Sturt,      A  writ  of  seqiies' 
tration  issued  out  of  the  Court  of  Chancery,  was  not  onlv  tes- 
ted but  actually  delivered  to  tho  seqmstrQtors  to  be  executed, 
sometime  before  the  plaintiff's  Jieri  facias  had  been  delivered 
to  DrewCf  who  levied  upon  the  goody  of  Sturt  to  an  amount  suf- 
ficient to  satisfy  Payne^s  execution  ;  but  aflerwards  having  no- 
tice   of  the  sequestratiofiy  he  sujiposed  that  it  bound  Sturt^s 
goods  and  chattels  from  its  delivery,  and  that,  therefore,  Sturt 
bad  nothing  which  he  could  hold  under  his  writ,  and  he  return- 
ed to  the  fieri  facias  t  that  no  goods  were  to  be  found.     The  9e- 
questraiian  had  not,  how  ever, -'be  en  actually  levied,  so  that  the 
sheriff  had  the  earliest  levy,  though  upon  the  youngest  execu- 
tion.    Lord  Ellenborougu,  for  the  sake  of  the  argument,  eon- 
ceded  that  the  sequestration  had  all   the  binding  force  upon 
Shirt'9  goods,  &c.  which  a  fieri  facias  would  have  had  at  the 
common  law,  but,  that  notwithstRnding    the  fi,  fa,  being  first 
levied,   would  hold  against  it  ;  that  the  sheiiff  had  a  right« 
and  should  have  proceeded  to  sell  under  the^.  fa.  in  defiance 
of  the  sequestration  :  and  that  not  having  done  so,  he  was  lia- 
ble for  the   plaintiff's  debt.      He   concludes    his    argument^ 
by  laying  down  this  rule  :  That,  where  there  are  several  auihor- 
ities^  equally  competent  to  bind  the  goods  of  a  party,  tehen  execu* 
ted  by  the  proper  officer^  they  shall  be  considered  as   effectually^ 
and  for  all  purposes  bound  by^tlie  authority,  which  first  actual" 
ly  attaches  upon  thtm  in  point  of  execution,  and  under  which  on 
execution  t^U  have  been  first  ex€ciiied.{k) 
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We  may  then  say,  under  this  rule  id  relation  to  all  conflict^ 
ing  executions,  and  process  in  the  nature  of  executions,  as  the 
Supreme  Court  have  said,  in  relation  to  justice^s  execution — 
**  That  the  time  of  making  the  levy,  ohly^  can  control  the  right 
to  the  property,  and  that  alone  can  create  the  lien  :  it  then,  and 
not  before,  is  properly  in  the  custody  of  the  law.''(/) 

Indeed,  the  point  once  being  gained^  that  goods  are  reduced 
into  the  custody  of  the  law,  by  an  execution,  only  from  the 
time  of  an  actual  levy,  the  above  authorities  do  but  follow  up 
the  ancient  principle,  that  goods  in  the  custody  of  the  law,  can<- 
not  be  taken  by  execution  or  di:stre88.(m) 

The  above  rule  of  Lord  £llekborough,  will  obviously  hare 
a  very  extensive  operation,  embracing  seizures  or  distresses  for 
rent,  of  goods  damage  feasant,  goods  under  an  attachment,  and 
warrants  for  seizing  goOds  under  the  fnilitia  law,  tax  law,  com- 
mon school  act,  &c.  &c.  as  well  as  executions  against  goods 
from  all  the  di/Terent  courts^ 

5.    Of  TRESPAsses  coHMtTTen  fiv  riKiWd  out,  akd  zx'ecV" 

TINO    SEARCH    WARRANTS,  AND   OTHER  CRIMINAL    PROCESS. 

5.  Trespass  lies  against  a  person,  who  takes  out,  and  enters 
another's  close  under  a  search  warrant,  to  search  for  goods,  if 
DO  goods  be  found  in  the  place  searched.  (2  Haw.  pi.  crown, 
eh.  13,  8.  17,  n.  (6)  11  St.  Trials,  321.  2  Hale,  113,  151.)— 
But  the  magistrate  granting  the  warrant  is  justifiable,  though 
DO  goods  be  found,  if  the  following  circumstances  are  complied 
with,  viz.  1.  An  oath,  that  the  goods  are  feloniously  stolen  ; 
but  it  is  unnecessary  for  the  warrant  to  recite  who  owns  the 
stolen  goods.(n)  2.  The  person  complaining,  or  some  other  wit- 
ness, must  state  under  oath,  that  he  knows,  or  suspects  they  are 
concealed  in  the  place  to  be  searched.  The  constable,  or  offi- 
cer to  whom  it  is  directed,  will  be  justified,  if  be  execute  it  in 
the  day  time,  and  in  the  presence  of  the  party  informing,  even 
though  the  goods,  be  not  found  at  the  place  of  search. (o) 

In  point  of  form,  the  warrant  should  recite  the  complaint, 
and  the  proof  on  which  it  is  grounded  ;  and  point  out  tho 
place  to  be  searched  particularly.  It  should,  moreover,  de- 
scribe the  goods,  for  which  search  is  to  be  made  ;  and  it  may 


ff)  13  John.  4ST,per  Yatei,  justice.        (n)  10  John.  265. 

(m)  Show.  178,  per  Holt,    C.   J.        (o)   Hale's    P.  C.  150.  10  Joha 


Willed  136,  per  WUleiyLd.C.  J.  Co.    265. 
Litt.  47.  a. 

21) 
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fiirther  commaod  the  o^er  to  bring  the  penon,  tn  whose  eo^ 
tody  tbey  shall  be  tbund,  before  the  justice  issuing  the  warrant.. 
The  officer  executing  it  may,  for  that  purpose,  break  open  e*- 
f her  the  outer  or  inner  door  of  the  house  to  be  searched,  af* 
ter  demandio";  admittance  and  being  refused, (p)  and  so  he  majr 
break  open  trunks,  chests  or  boxes,  if  the  key  be  refused  oo 
demand.  (3)  It  is  proper  to  notice,  that  the  various  privilege! 
from  arrest  as  to  person,  time  and  place,  which  we  shall  have 
occasion  to  notice  in  relation  to  the  execution  of  civil  process, 
do  not  exist  in  the  case  of  criminal  warrants  for  arrest  in  any 
«istance.(j)  VkJ.  post. 

I  have,  thus  iar,  avoided  the  discussion  of  the  various  con^ 
flicting  claims,  which  frequently  uriie,  between  heirs  and  per- 
tonal  representatives ^  between  reversioners  and  remainder-men^ _ 
and  their  heirs  on  the  one  hand,  and  particular  tenanls^  and  their 
per^oQrd  representatives  on  the  other,  in  relation  to  fix tures^ 
timber,,  emblements,  &c.  and  all  questions  of  the  like  nature.-^ 
i^nd  1  shall  pur9ue  the  same  course  hereafter  ;  because  an  in- 
Testigation  of  these  rights  necessarily  involve  questions  of  title 
to  the  lands,  with  which  they  are  connected,  which  questiont 
are  forbidden  to  a  justice,  according  to  th:^  notion  of  his  jurii- 
diction,  which  we  advanced  at  the  outset,  (r) 

Indeed,  it  is  proper  to  remark,  before  we  close  this  head,  of 
trespass  upon  real  property,  that  the  power  of  a  justice  to  try 
the  title  of  real  estate,  is  confined  by  the  terms  of  the  statute, 
to  a  single  instance,  and  that  instanqe  must  arise  in  a  particular 
form  of  action  ;  viz.  trespass  on  lands ,  ^-c,  A  title  is  defined 
to  be,  the  ineans^  whereby  the  owner  of  lands,  hath  the  just  pos^ 
^esiion  tf  hit  property, (^s)  And  thece  are  several  stages  or  de^ 
fir«e9,  requisite  to  form  a  complete  title  to  lands  and  tenements.  (^ 
These  are  divided  into  a  naked  possession^  a  right  of  possession, 
a  mere  rights  and  a  mere  right  joined  with  actual  posiession.^u)—" 
Of  these/our  degrees  of,  litle^  the  lowest  and  711052  imperfect^  if 
the  mere  naked  potrssion^  or  actual  occupation  of  the  estate, 
which  may  happen  in  a  variety  of  ways,  without  any  right  of 
possessioniOj  or  right  of  property  in,  the  subject  of  controversy. 
But,  jj^  the  mean  time,  till  some  act  be  done,  by  the  rightful 
«wner,  to  divest  such  possession,  though  it  be  wrongful,  it  is, 
frima  facie y  evidence  of  legal  title  in  the  possessor  ;(v)  and  if 


(p)  1     ronpfcticut   Rep.  new  se*        (d)  1  Inst.  345.  . 
des,  40.   10  John.  263.  (/)  2B1.  Com.  195. 

(3}  Vid.  1  Cbttty's  Criminal  Law,        iu)  id.  195  to  199« 
€6.  .  (0)  id.  195^  6. 

(o)  Vid.   id.  12. 

(r)  Ante  14, 15,  16,  &  ^d.  Coxe^ 
1$.  J«  ReiN  177.  id.  Sir. 
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Hie  defendant  mean  to  do  away  this  evidence,  fiy  shewing;  the 
right  to  be  in  another,  be  muiit  interpose  his  plea  of  title,  la 
the  manner  we  shall  hereafter  notice.  This  right  of  inquiring 
thus  far  into  title,  is  confined  to  the  action  for  an  injury  to  the 
Jands,  by  the  commission  of  a  trespass.  This  is  the  plain  mean- 
ing of  the  statute,  which  prohibits  a  justice  from  taking  cvg" 
nizance  of  any  action,  TX^nein  the  title  to  lands  shall  in  any  wise^ 
<onu  in  question  ^{except  as  aforesaid)  (w)  and  provides,  that  fiveo 
in  this  action,  where  any  thing  beyond  this  lowest  species  of 
title,  is  brought  in  question,  it  sfball  be  done  by  a  special  plea 
of  titlcy  which,  of  itself,  removes  the  cause  to  a  higher  tribu- 
nal, (x)  The  moment  the  question  is  asked,  therefore,  in  the 
>9econdy  third  or  fourth  degree,  by  what  right  or  means,  (\oe% 
the  part]^  hold  or  claim  a  possession  ?  and  the  -decision  of  the 
•cause  depends  u(>on  this  question,  the  jurisdiction  of  the  court 
is  at  an  end;  be  the  form  of  action  what  it  may.  This  brings 
«ie  to  «peak> 

Secondly,^   of  the    action  of    trespass,    in  relatioet  t# 

9ER60NAL  PROPERTY. 

In  this  Hction  alf?o.  the  pb»irtiff  must,  in  -order  to  rec^ver^ 
••how  himself  entitled  to  a  general^  special  or  qualified  property 
in  the  subject  •f  controversy,  the  doctrine  in  relation  to  which, 
is  the  same,  as  in  trover.  And,  to  the  remarks  on  this  subject, 
already  made,  under  the  head  of  trover,  and  in  divers  other 
|)Hrls  of  of  this  work,  the  reader  is  referred. (j^)  To  go  into 
the  subject  here,  would  lead  to  a  troublesome  and  unnecessary 
tepetitioQ.  Vid.  ante,  J57,  159,60. 

There  is  but  a  single  case,  that  I  remember,  where  trespaes 
will  lie/or  taking  personal  property,  in  which  trover  may  not 
also  be  brought.  And  the  most  of  the  following  remarks,  un- 
der this  second  general  division  ot  the  action  of  trespass,  are, 
therefore,  in  fact,  an  enlargement  of  the  head  of  trover,  as 
well  as  trespass,  (z)  But  the  remark  that  trover  will  lie  for 
taking  personal  property,  wherever  trespass  may  be  brought^ 
will  not  hold  econverso  :  for  trespass  pre-snpposes  an  unlareful 
taking  ;  whereas  trover,  we  have  seen,  will  lie,  whether  the 
taking  be  lawful  or  hot,  if  the  property  in  the  good<9  or  chattela 
converted,  is  not  passed  away  by  the  owner.  The  exceptioo 
to  the  above  rule,  that  where  trespass  win  lie  for  a  taking,  tro« 


[it)  I  IV.  R.L.  387,  S.I.  (C)  2.  vid.  also  I  Chitty  on  pi.  I^ 

'  id.  390,  g.  7,  to  169, 

Vid.   Bao.  Ab.  til.  Tiespass^     (t)  M.  J^  vid,  SWU«»SC. 
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Ter  msw  also  be  brought,  is  where  I  ha^e  taken  year  property 
wrongfully,  or  am  otherwise  in  possession  of  it,  baying  no  title 
to  it :  1  may  maint  tin  trespass,  against  any  one  who  takes  it 
from  me,  except  you,  and  succeed,  when  at  the  same  time,  If  1 
ehould  bring  trover,  he  might  defeat  my  action,  by  showing  a  ti-  * 
tie  in  you.  (a) 

Thus,  trespass  or  trover  will  lie,  in  the  case  of  a  distress 
for  rent,^  where  there  has  been  an  illegal  taking  ;  as  for  dis* 
training  'when  no  rent  was  due,  or  taking  implements  of  ti:ade, 
or  beasts  of  husbandry,  when  there  was  a  sufficiency  of  other 
property  ;(6)  or  a  horse  while  his  rider  was  upon  him  ;{c)  or, 
if  a  distress  be  made  for  rent,  the  outer  door  being  shut,  or  if 
the  distrainor  expel  the  tenant.  ((2)  For  the  statute  (IN.  R.  L. 
436,  s.  10,)  which  enacts  that  a  party  distraining  for  rent  shall 
not  he  a  trespasser  from  the  beginnings  only  relates  to  irregulari- 
ties a/l!«r  a  lawful  taking,  (e)  So,  that  in  all  those  cases,  which  we 
have  before  noticed  under  our  first  general  division  of  this 
head,  as  well  as  in  other  cases  where  a  license  or  authority  is 
given  by  the  law,  to  take  personal  property,  and  there  is  an 
abuse  of  such  license  or  authority,  the  party  injured  may  not 
only  prosecute  his  action  of  trespass  for  the  illegal  entry  from 
the  beginning,  but  he  may  also  sue  in  trespass  or  trover  and  re* 
cover  the  value  of  the  goods,  though  we  have  seen  it  is  other- 
wise where  the  license  to  take  the  goods  is  given  by  the  party. 
(/)  Where  there  is  an  abuse  of  the  right  to  take  goods  under  an 
«uthprity  or  licence  from  the  p^;rty,  and  such  right  is  abufted, 
wre  ehidl  presently  notice  such  inpt-iDces  of  such  abuse,  as  will 
lay  the  foundation  of  an  action  of  trespass,  and  in  the  mean 
time  shall  proceed  with  our  enumeration  of  such  cases  of  ort- 
^nal  taking,  as  will  warrant  this  action. 

We  have  said  that  trpspaw  or  trover  will  lie  for  an  unfoun- 
ded distress.  This  part  of  the  subject  requires  a  more  particu- 
lar consideration.     1  shall  therefore  notice, 

1.  When  and  how  a  party  hath  a  right  to  distrain  for  rerU^  and 
how  the  distress  is  to  be  disposed  of, 

2.  What  may  be  distrained  therefor^  amf , 

3.  Shall  he$tft9  some  f  \rther  attention  than  what  I  have  alreadaf 
Aone^  on  the  subject  of  distresses  damage  feasant. 


(a)  Vid.  «utborit»o?    cited   in    I  (r)  6  T    R.  138. 4  T.  R.  569. 
Chitty  ort  pi.  168.  Ant«,  157,  8.  (d)  I  East,  139. 

(b)  F.  N.  B.  88.  4  T.  R.  565y  I  (e)  I  H.  Bl.  13. 1  Esp.  Rep.  382,  3. 
Burr,  679>  (/)  Ante,  201, 2. 
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1.   When,  anx)  how,  a  party  hath  a  right  to  oistraiii 

FOR   RKNT,   &G. 

1.  A  lessor,  having  no  reversionary  interest  in  the  land  de- 
mised, cannot  distrain  for  the  rent  due  from  his  tenant,  unless 
Ihere  be  an  express  reservation  of  the  power  to  distrain  bj  the 
landlord  in  such  case,  or  an  agreement  to  that  effect,  between 
him  and  his  tenant ;  for,  without  such  reservation  or  agreement, 
the  right  to  distrain  is  inseparable  from  the  reversion. (^)  Thi» 
is  a  general  legal  rale,  and  no  custom  in  this  state,  will  in  this, 
or  any  other  case  be  allowed,  to  control  the  general  rales  of 
the  common  law  ;  unless,  indeed,  where  a  custom  is  of  such  an- 
tiquity, that  we  cannot  trace  its  origin  ;  for  it  is  then  coeval 
with  the  common  Inw  itself;  and,  in  such  case,  it  forms  an  ex- 
ception to  the  general  rule  ;  hecnuse,  there  is  a  ground  to  pre-* 
«ume  tb^t  it  is  of  equal  authority,  and  that  the  same  power, 
which  established  the  rule,  also  made  the  exception.(^)  These 
points  were  determined  in  the  late  case  of  Prescott  v.  De  Forest^ 
(16  John.  159.)  Stezvart  demised  a  house,  in  Pearl  street,  N.  Y. 
to  Satterleey  for  one  year  :  Satterlee  leased  to  Prescott  the  same 
house,  for  the  same  term,  for  ^1000  rent,  payable  quarterly, 
excepting  the  front  room,  which  he  (Satterlee)  occupied  for  a 
store.  Before  the  end  of  the  first  term,  Satterlee  took  a  lease 
for  another  year  of  Stewart,  for  the  same  premises.  Before 
PrescoU^s  term  expired,  only  a  small  part  of  the  quarterly  pay- 
ments having  been  made,  Satterlee  distrained  the  tenant's  goods 
for  the  balance  doe,  and  regularly  advertised  and  sold  them  to 
De  Forest,  who  bid  them  off  at  auction,  against  tvliom  Prescott 
brought  an  action  of  trover  ;  and  it  was  holden  that  the  plaintiff 
might  recover,  because  Satterlee,  having  no  right  under  the  cir- 
cumstances to  distrain,  not  only  himself  but  the  purchaser  were 
wrong  doers  and  accountable  for  the  value  of  the  goods. 

This  case  establishes  the  rule,  that  wherever  there  is  no  au- 
thority to  take  goods  by  distress,  (and  the  same  rule  of  course 
would  extend  to  executions,  attachments,  and  the  like,)  not  on- 
ly the  landlord,  bailiff,  or  other  officer,  so  taking  and  exposing 
the  goods  to  sale,  but  the  purchaser,  or  any  person  into  whose 
hands  the  goods  may  come,  are  accountable  to  the  owner  fop 
the  value.  But  trespass  would  in  such  ca»»e  lie  against  the  first 
takers  only  and  their  agent?. (t)  The  action  should  be  tmver 
against  the  innoc^it  purchaser,  who  had  no  aicency  in  the  taking, 
as  in  the  above  case  of  Prescott  v.  De  Forest, {j) 


(g)  Woodf.  L.  &  T.  38i  .81.  16  (t)  Vid.  Chitty  on  pi.   170,  &  ca- 

John.  159.  ses  there  cited.  6  John.  44. 

(%)  16  John.  160, 1,  p%t  Piatt,  J.         (J)  id.  6  John.  44, 
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I  shall  not  go  beyond  the  above  case,  in  illugtratiov  the  rule, 
that  the  right  of  distress  belongs  inseparably  to  the  owner  of  the 
reversion  ;  because  I  bf>lieve,  that  the  judgment,  in  that  case^ 
would  have  been  reversed  upon  another  ground,  even  had  the 
justice  decided  correctly  in  the  court  below,  on  the  question  of 
a  ri^ht  in  the  lessor  to  distrain.  My  reason  is,  that  such  right 
depended  entirely  on  the  question,  what  title  had  the  lessor  to 
the  land,  upon  which  he  di««trained  ?  It  Was  not  like  the  action 
for  use  and  occupation  ;(^)  or  for  rent  re«5erved  upon  a  sealed 
lease  ;(/)  or  for  meme  profits,  conseqtient  upon  thp  recovery  lO 
ejectment, (m)  where  the  defendant  is  estopped  to  dispute  the  ti- 
tle to  the  land,  nvit  of  which  the  claim  arises  ;  but  it  i«  an  ac- 
tion of  trover,  in  which,  the  title  to  the  ^oods,  depends  upon  the 
title  to  the  lands  (n)  No  matter  what  the  interest,  which  de- 
}>end8  upofi  the  title  to  be  proved,  whether  it  be  in  fee,  for  life, 
for  a  year,  month,  or  day  ;  every  interest  in  lands  is  derived 
irom  some  kind  of  ti^e  ;  and  the  moment  this  comes  in  question, 
^except  the  title  inferable  from  actual  occupancy^  the  jurisdictiod 
•of  the  justice  ceases.  And,  although  the  rever«;ion  and  tenan- 
cy, in  the  case  we  have  been  considering,  both  depended  upon 
the  operation  ,of  a  lease  and  assignment  for  a  very  short  term, 
yet  both  a  lease  and  a.^sign(nent  belong,  in  the  law,  to  the  class 
<i£  title  by  alienation »{o)  But,  had  there,  been  a  reservation  of 
a  right  of  distress,  or  an  agreement  to  distrain,  it  would  have 
resolved  itself  into  a  mere  matter  of  personal  authority  or  con- 
4ra€lf  in  which  case  the  justice  would  have  bad  jurUdictioD.(/i} 

Bat,  in  general,  the  tenant  either  has  no  defence  which  goes 
to  the  landlord's  title.  Or,  if  he  has,  he  is  estopped  to  use  it,  for 
the  law  will,  in  very  few  instances,  allow  the  tenant  first  to  en- 
§oy  the  land,  and  then  turn  round  and  pry  into  his  lessor's  title. 
\q)  I  shall,  therefore,  dismiss  the  subject  of  a  distress  for 
rent,  after  having  noticed  the  time  and  manner  in  which  such' 
distress  may  be  made,  and  the  things  which  are  distraioable, 
with  one  or  two  cases  of  r^ht  depending  on  questions  distinct 
from  title» 

A  man  mvy  distrain  goods,  as  my  bailiflT  or  servant,  without 
any  express  authority  from  me,  either  written  or  verbal,  and, 
if  i  afterwards  assent  to  sach  act,  it  shall  be  a  good  distress  for 


(k)  1  Etp.  Dig.  N.  Y.  ed.  59.  5  T,  (o)  Vid.  %  Bl.  Goiiu  287,  317  k 
JL  4.  '326. 

[0  Vid.  Woodfi  L.  k  T.  410.  (jA  10  John.  109. 

[m)  n  John.  205,  2  John.  369.  {q)  Vid.  Woodf,  L.  &  T.  2  Lon- 

[n)  Vid.  Coxe'i  Ji.  J.  R«p.  177,  don  td.  206,  380,  596.  I  K.  H.  K 
»17.  Anu.  14, 15.  94, 
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«iy  benefit ;  for  sach  assent  shall  have  velation  to  the  titbe  of 
Ihe  distress  taken,  (r) 

A  distress  for  rent,  cannot  be  made  in  the  nig;ht,  (vvrhich  it 
from  after  son  set,  till  sun  rise.)  It  cannoi  be  made  before  the 
rent  (all  due,  and  the  distrainor  must  wait:  tiJl  after  midnight  of 
the  da^  appointed  for  payment. (i)  It  must  not  be  made  after  a 
tender  of  payment,  and  such  tender,  after  di^itress,  bat  before 
impounding  the  goods  di^rained,  will  render  the  detainer  ille« 

Sil ;(/)  though  this  would  not  be  the  effect  of  a  tecder  after  the 
stress  is  actually  impounded. (u)  N»  B.  A  tender  upon  the 
land  demised,  whether  the  rent  be  payable  in  money  or  :iny 
thing  else,  is  a  good  tender,  unless  another  place  be  pointed  oat 
by  the  lease.  (16  John.  222.) 

At  common  law,  a  lessor  could  not  distrain,  after  the  deter- 
Biiliation  of  the  lease,  but  he  may  now^  by  statute,  do  this,  at 
any  time  within  six  calendar  months  thereafter,  if  both  his  title^ 
er  interest,  and  the  tenants  possession  of  the  premises,  continue 
to  the  time  of  distraining,  (v)  The  lessor  cannot  distrain  the 
tenant's  beasts  which  are  upon  his  (the  lessor's)  own  land,  or 
in  the  public  highway,  and  so  if  the  beasts  go  off  the  demised 
land,  before  the  distrainor  observes  them,  he  cannot  distraia 
them,  though  it  would  be  otherwise  where,  after  he  had  seen  * 
them,  the  tenant  should  drive  them  off,  to  keep  them  out  of  the 
way.  And  now,  by  statute,  the  tenant^s  own  goods  may  be  di*- 
trained,  at  any  time  within  thirty  days,  after  being  removed  off 
the  premises  ;(v)  and,  by  a  still  later  statute,  such  goods  so  re- 
moved off  the  premises,  may  be  distrained  at  any  time  within  ; ;.  ., 
thirty  days,  after  the  rent  falls  due,  even  though  they  have 
been  bonajide  sold,  or  rather  this  statute  contains  no  exception^ 
like  the  ftnt,  inftrvour  of  a  bonajide  purchaser.(ar) 

Where  there^are  separate  demises,  there  ought  to  be  separ*  f, 

ate  distresses,  on  the  several  premises  subject  to  the  distinct  , 
rents  ;  for  no  distress  on  one  part,  can  be  good  for  both  rents  ; 
bat  it  would  be. otherwise,  with  regard  to  separate  premises^ 
under  the  same  demise,  though  they  lie  in  difterent  counties  ; 
in  which  case  a  distress  may  be  taken  in  either  county  for  the 
whole  rent ;  and  a  chaKng  of  the  distress  from  one  county  te 
the  other, 'would  be  a  continuance  of  the  taking,  though  thit 
-woald  not  be  legal  where  the  counties  do  not  join. 


tr)  Gi!b.  L.  of  Dist.  32.  Woodf.         (u)  5  T.  R.  43«. 
-   -    —  ,^j  1  N.  R.  "     " 

id.  437,  ,.  .w. 


I.  &  T.  382.  (r)  1  N.  R.  L.  438,  t.  17. 

Ol  Woodf.  L.  k  T.  391.  liv)  id.  437,  •.  13. 
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A  seizore  of  fmrt  of  tbe  goods  in  the  hoase,  in  the  name  of 
the  whole,  is  a  good  seizure  of  alL 

Distresses  onght  not  to  be  excessive,  and  if  they  are,  an  ac- 
fion  on  the  case  lies  ;  but  not  trespass.  The  cases  put  by  the 
books  to  illustrate  the  notion,  where  a  distress  is  excessive,  are, 
however,  very  strong  ones ;  as  where  a  person  distrains  two 
oxen  for  12c}.  or  if  he  distrain  a  horse  or  ox  for  a  small  sum 
where  a  sheep  or  swine  may  be  had.  But  if  there  be  no  other 
distress  on  the  land,  then  the  taking  of  one  entire  thing,  though 
of  never  so  great  value,  is  not  unreasonable. 

In  all  cases  of  distress,  which  is  considered  as  a  mere  pledge, 
the  owner  may  of  coarse  reclaim  his  goods,  on  a  tender  of  the 
money,  or  damages,  for  which  they  are  hqlden,  at  any  time  be- , 
fore  sale. 

When  the  first  distress  is  insufficient,  the  lessor  may  distrain 
agaia,  though,  it  is  said,  he  shall  not  do  this,  if  a  sufficient  dia* 
tress  was  to  be  found,  which  he  neglected  to  take. 

If  a  distress  be  made  for  rent  which  is  not  due,  the  owner  mar 
recover  double  the  value  of  the  goods  diiftraineJ  with  costs, (y) 
and,  if  it  be  made  without  any  cause,  the  owner  may  rescue, ft, 
at  any  time  before  it  is  impounded.  A  distrcj^s  catmot  be  made 
for  the  interest  due  upon  rent,  but  only  for  the  principal  sum  ; 
and  if  such  interest  be  collectetl  by  distress,  the  party  distrained 
upon,  may  recover  back  the  excess  in  an  action  on  tbe  case.(z) 

The  distresfi  is  to  be  put  in  a  pound  overt^  or  covert,  as  in  case 
tf  9l  distress  damasre  feu SiirU.(a)  It  is  not  to  be  driven  out  of 
the  county,  except  as  before  mentioned,  nor  impoun  led  in  sev- 
eral places,  and  notice  of  the  place  is  to  he  {;iven  to  the  owner, 
who  is  to  feed  the  beasts  at  his  peril,  and  living  chattels  ought, 
regularly  to  be  put  into  a  public  pound  overt ^  though  the\  may 
be  put  into  a  private  pound  overt,  if  the  di!>tniinor  will  take  the 
ebariTP  of  keeping  them.  But  dead  chattels  should  he  put  in  a 
ponnd  covert,  for  the  distrainor  is  liable,  if  they  are  lost  by  his 
Beglect,  or  if  they  be  damaged  from  the  same  cau^e. 

The  offence  created  by  the  8tatutt»(&)  of  impounding  in  sev- 
eral places,  or  a  wrong  place,  however,  is  but  a  single  offence* 
and  shall  be  satisfied  with  onv  forfeiture,  and^  although  several 
be  concerned  in  the  offence,  but  one  forfeiture  can  be  recover- 


fi 


1  N.  R.L.  49a,  s.  9.  (a)  Vi<i.  ante,  205. 

V  C^aliA.  43.  3  Buiney,  IM.  (6}  1  N.  R.  L.  93,  s«  7. 
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td  of  tbem,  i.  e.  one  penalty,  and  one  treble  damages.  By  this 
statute,  no  distress  is  to  be  driven  out  of  the  town,  &c.  where  ta- 
ken,  except  to  a  pound  overt  within  three  miles  of  the  places 
where  taked,  nor  shall  such  distress  be  impounded  in  different 
places,  upon  pain  of  ten  pounds  fine,  and  treble  damages,  &c. 
.(Vicle  I  N.  R.  L,  93,  s.  7.) 

The  publicr'poorid  keeper  is  not  answerable,  in  an  action  of 
any  kind,  for  receiving  .and  keeping  the  distress,  even  though 
the  original  taking  be  tortious  ;  nor  can  he  bring  an  action,  if 
the  pound  be  broken,  and  the  goods  rescaed^  but  it  should  be 
brought  by  the  J^arty  interested. 

By  statute,  the  goods  distrained  for  rent,  of  whatever  kind, 
may  be  impoonrled,  or  otherwise  secured,  on  any  part  of  the 
premises,  where  the  distress  is  taken,  which  shall  answer  the 
tome  purpose  as  a  public  pound  ;(c)  but  we  have  seen  that  the 
taker  may  not  work  the  distress,  or  otherwise  use  it,  under  any 
circumstances,  whether  it  be  secured  in  pound  covert  or  avert, 
except  it  be  to  milk  cows  tbat  are  distrained ;  and  he  cannot 
even  tie,  or  bind  a  beast  in  the  pound,  though  it  be  to  prevent 
an  escape  ;  but,  if  the  beast  die  without  the  distrainor's  fault,  he 
may  distrain  again,  or  have  an  action  for  the  rent. 

We  have  seen,  that  in  all  these  cases  of  distress  for  rent, 
if  the  original  taking  was  lawful,  the  abuse  or  neglect  of  the  dis« 
tress,  shall  not  make  tfie  distrainor  a  trespasser/rom  the  begifi* 
ning ;  but  the  party  still  may  have  an  action  oftre^aasy  for  the 
abuse  or  misfea$ancey  or  on  the  ca«e,  for  neglect  or  nonfeasance. 
(Ante,  201.) 

If  the  distress  be  unfounded,  even  thon^^b  it  be  impounded, 
if  the  pound  be  unlocked,  it  is  said  that  the  owner  may  rescue 
the  chattels  distrained  ;  but  when  the  goods  are  once  impoun- 
ded and  secured,  whether  the  distress  were  unfounded  or  not, 
the  breaking  the  pound,  and  taking  out  the  goods,  is  a  high  of^ 
fence,  for  which  an  indictment  lies,  and,  if  the  distress  be  well 
fonnded,  an  action  of  trespass  at  the  suit  of  the  party  grieved  ; 
and  so,  if  one  breaks  the  ponnd,  or  the  lock  of  it,  or 'any  part  of 
it ;  and  the  party  may,  moreover,  take  the  goods  again  wherev- 
er he  finds  them,  and  again  impound  them.  And  the  statute  de* 
Clares, ((2)  that  the  party  grieved,  by  pound  breach  or  rescons, 
may  moreover,  in  an  action  of  trespass,  or  on  the  case,  recover 
of  the^fiender  (or  owner,  if  the  goods  come  to  bis  bands)  treble 
his  damages  therefor  ;  the  construction  upon  which  statute  au- 
thorizes a  recovery  also,  in  the  same  action,  of  treble  costs^*— 


(e)  id.  436,  t.  7.  ((Q  1 N.  R.  L.  438,  t.8. 
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And  this  rescons  need  not  be  with  force*  for,  even  where  the 
disiicss,  on  iU  w»y  to  the  poand,  got  into  the  hou^e  of  the  owq<» 
er,  who  did  not  deliver  it,  on  demand,  this  was  holdcn  a  rescous. 

The  mode  in  which  this  distress  is  to  be  disposed  of,  is  point- 
ed out  hy  the  statute, (1)  the  forms  of  proceeding  under  which, 
are  to  be  found  in  several  books  of  general  use,  and  I  shall  not 
teieat  them  here. 

A  notice  for  a  sale,  nnder  this  statute,  need  not  specify  the 
time,  when  the  rent  became  due  ;  hot  it  i»  illegal  to  ^wear  the 
person  distraining,  as  one  of  the  appraisers.  We  have  seen  that 
the  goods  should  be  removed  from  the  premisesi  at  the  expira- 
tion of  6ve  days  aAer  the  distress.  Such  6ve  days  ate  inclusive 
of  the  day  of  sale,  and  hence  Mr.  Woodfall  thinks  that  they  may 
remain  on  the  premises  six  days  ;  a  distress  made  on  the  12th 
of  May,  for  instance,  and  notice  thereof  given  the  same  day  ; 
the  five  days  expire  on  the  evening  of  the  17th,  though  it  was 
holder),  that  a  sale  on  the  afternoon  of  the  17th  was  regular. — 
Notice  ot  the  distress  to  the  owner  of  the  goods  distrained,  or 
to  the  tenant,  personalty,  is  safBcient,  as  against  them  respec- 
tively, to  warrant  a  sale,  and  is  even  preferable  to  a  notice  left 
-at  \he  chief  matufion  house,  &c.  in  the  words  of  the  statute. 

Under  the  statute  (1  N.  R.  L«  436,  s.  11)  authorizing  a  de- 
fendant in  any  action  to  be  brought*  for  any  entry  or  distress^ 
kc.  to  plead  the  general  issne,  and  give  the  special  matter  in 
evidence,  a  landlord  cannot  justify ,  except  for  acts  done  as  land- 
lord :  for  the  act  does  not  extend  to  any  excess  or  abase  of  htv 
authority,  as  the  expulsion  of  the  tenant.  And  so  if  the  gooda 
reniain  on  the  premises  beyond  (he  five  days,  be  cannot  under 
this  statute  show  a  right  by  license,  from  the  tenant,  to  take 
then-,  away  afterwards,  but  must  plead  such  license  specially,  as 
if  the  statute  had  not  been  passed.  In  a  word,  the  act  to  be 
bri  ught  within  this  statute,  mnst  be  done  byvirtue  of  the  defen- 
dant's authority  as  landlord,  bailiff,  &c.  and  not  merely  by  colour 
of  his  authority.  (Vide  15  John.  267.) 

But,  since  the  statute  (1  N.  R.  L.  436,  s.  10.)  an  action  of 
trover  will  not  lie,  for  selling  the  goods  before  the  five  days 
froni  the  di$tress  has  expired,  nor  will  trespass  for  taking  and 
carrying  away  the  goods,  lie  ;  but  for  this,  as  for  all  other  ir- 
regularities^ in  disposing  of  a  distress  for  rent  lawfully  taken , 


««■ 


0)  1  K.  B,  L,  434,  ^  &C, 
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the  action  should  be  trespass  or  case  for  the  special  damages,  as 
we  before  noticed,  stating  specially  the  injury  done.(e) 

A  landlord  may  distrain  for  rent  payable  in  services^  as  well 
as  where  it  is  payable  in  money  ;  tiut  the  amount  or  value  of 
the  services  must  be  certain,  or  capable  of  being  reduced  to  a 
certainty  ;  and  this  must  uppear  from  the  lease  itself,  fhus,  it 
was  held  that  a  landlord  might  distrain  for  seventy  dollars  rent, 
payable  in  repairs,  and  so  for  any  other  services,  certain  in 
sunount,  as  the  service  of  shearing  sheep  by  way  of  reQt.(/) 
And  to  shear  all  the  sheep  depasturing  in  the  landlord's  manor, 
by  way  of  rent,  without  putting  it  at  a  certain  value  in  money, 
in  the  lease,  is  sufficiently  certain,  albeit  the  landlord  hath  some 
tidies  a  greater  numiier,  and  some  times  a  lesser  number  there  ; 
for  this  is  capable  of  being  reduced  to  a  certainty,  by  referring 
to  the  number  of  sheep,  and  then  inquiring  into  the  price  or 
worth  of  shearing  them,  and  so  of  the  like  cases.  (^) 

And,  although  the  landlord  first  bring  an  action  of  debt,  or 
covenant,  tor  the  rent,  and  obtain  judgment  therefor,  yet  he  may 
afterwards  distrain,  for  the  same  identical  rent,  unless  his  judg- 
ment  be  satisfied. (/») 

It  may  be  proper  to  notice  her^,  that  by  a  late  decision,  the 
tenant  may  replevy  the  distress,  afler  the  five  days,  allowed  by 
the  statute,*  have  expired,  if  it  be  done  beijpre  the  sale,  {p 
Taunt.  Hep.  451.) 

2.  What  things  are  distraimble. 

The  general  rule  of  law  is,  that  all  things  upon  the  premiseg 
«re  liable  to  the  landlord's  distress  for  rent^  whether  they  be  the 
effects  of  a  tenant,  or  a  stranger  ;(i)  and,  accordin^^ly,  where 
one  Johnson  distniined  a  horse  belonging  to  one  HoUy  which 
horse,  Holt  had  suffered  to  remam  upon  certain  premises,  which 
Johnson  had  demiseil  to  one  SoulCy  %vho  owed  him  rent  therefor. 
After  distraining,  SotUe  agreed  that  Johnson,  instead  of  taking  the 
horse  to  an  open  pound,  should  take  him  home,  and  use  him, 
which  he  did,  and  while  so'  using  him,  Holt  came  and  took  tlie 
horse  out  of  his  possession^     Although  Holt  was  clearly  the  own- 


1 

(e)  For  most  of  the  above  remarks,  made  in  relation  tu  a  distress  for  rent, 
from  the  last  note  (u),  to  the  present  note  (e^,  the  reader  is  relerrcd  to 
Wondf.  L.  &c  T.  2d  L(t>tdon  ed.  391  to  40I,  &,  the  autlioiitics  theie  cited 
from  which  ed.  all  m/ «iioiatiop6  from  Woodf,  are  luado)  throughout  talk 
treatise. 

(/)  10  John.  91,  2.     *  (h)  IS  John.  340. 

%)  Vid.  Co.  Uti.  96.  ai  (g  Woodf.  L.  ^  T.  38S. 
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er  of  the  hone;  yet  he  was  holden  a  trespasser,  and  accoaota- 
ble  to  John$on  for  the  value  of  the  horse,  which  he  had  regular- 
ly distrained  :  and,  although  the  working  the  horse  was  an  abuse 
of  his  authority,  yet  since  the  statute  (1  N.  R.  L.  436)  he  was 
protected  from  being  considered  a  trespasser  from  the  beginning. 
His  right  therefore  to  the  horse,  as  a  distress,  continued  perfect, 
notwithstanding  such  irregularity  ;  and.-  in  an  action  of  trespass 
by  Johmon  against  HoU^  the  judgment  of  the  justice,  being  in  fa- 
vour oiHolt^  was  reversed  on  cert%orari»(j) 

From  the  above  general  rule,  however,  certain  things  are  ex- 
cepted, and  cannot  be  distrained  for  rent*  1 .  M  cammon  law  : 
'JThote  things^  in  whid^  a  man  cannot  have  a  valuable  property  are 
not  distrainable,  as  dogs,  cats^  rabbits,  and  all  animals  naturally 
wild.  But  deer  in  a  park,  enclosed  there,  for  the  purpose  of 
sale  or  profit,  are  an  exception,  and  may  be  distrained. (A:)  And 
whatever  is  in  a  man^s  personal  use  or  occupation,  or,  indeed, 
that  of  his  servant,  is  also  privileged  for  the  time  ;  as  an  axe, 
with  which  a  man  is  cutting  virood,  or  a  horse,  while  he  is  riding 
him,  or  a  loom  in  the  use  of  his  apprentice  and  the  like.(/)  But 
horses,  while  drawing  a  cart,  may,  cart  and  all,  be  distrained  for 
rent  arrear»(m)  But  wearing  apparel,  while  in  use,  cannot  be 
distrained,  though  it  may  be  so,  if  not  in  U8e.(n) 

9 

Faluable  things^  in  the  7»ay  of  trade^  are  also  exempt ;  as  a 
borse  standing  at  a  smith's  shop,  or  cloth  at  a  tailor's,  or  com 
sent  to  a  mill,  or'a  market,  yarn  at  a  weaver^s,  on  its  way  to 
the  weaver's,  or  carried  to  a  private  house  to  be  weighed,  on 
its  way  from  the  weaver's,  and  hung  there  till  weighed  ;  a  horse 
which  thus  carries  the  yarn,  or  fetches  it  from  the  weaver's  ;  a 
horse  that  brings  com  to  market,  and  is  put  into  the  yard,  while 
the  com  is  ^lelliog ;  'goods  in  the  po^fle^sion  of  a  common  carrier, 
though  not  on  their  way,  but  delivered  to  him,  to  put  into  a 
waggon,  in  a  private  barn  ;  the  goods  of  a  guest  at  an  inn,  or 
his  catde  or  sheep,  Sic,  at  the  inn-«table  or  pasture,  though  this 
is  confined  to  temporary  guests,  and  does  not  extend  to  a  per- 
manent lodger  ;(o)  and  so  of  the  like  cases.  But  a  gentleman's 
chnriot  standing  in  the  coach  house  of  a^ivery  stable  keeper,  is 
liable  to  distre9S.(p) 

Again.  Whatever  u  a  part  of  the  freehold,  if  exempt  from  rf«- 
iresi,  that  is  to  say,  such  things  as  the  trnant  will  not  be  per- 
mitted to  remove  with  him.  from  the  premises,  which  will  be 
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P                                       (/  )  T4  John.  425.  (o)  «  B!.  Com.  2.  Woodf.  L.  &  T, 

fife)  Wooflf.  L   h'  T.  S9r.  885  to  388. 

(0  n\.  394,  5  3  Bl.  Coin.S.  (p)  Woodf.  L.   T.  886.  3  Bun. 

(m)  3  Bl.  Com.  2.  1498. 
(n)  Wo«df.  L.  &  T.  388.  I  £sp. 
ftep.  206. 


(q)  Woodf.  L.  &  T.  389.  M  1  Price's  Exch 

(r)\6.  (y)  3  Bl.  Com.  10. 

(*)  Id.  390.  (w)  I  N.  R.  L.  43 
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fioUced  wbeD  we  come  to  speRk  of  what  tbiogsmtiy  be  taken  in       -^ 

#txecutioD,  towards  tbe  dose  of  the  vohime  ;  merely  remarking  ' 

here  that  a  smith's  anvil  has  been  be|d  not  distrainable,  for  it 

is  accoi^ted  part  of  the  forge,  though  it  be  not  fixed  by  nails  to 

the  shop  ;  and  so  of  a  mill  slooe,  thongb  it  be  removed  oat  of 

its  proper  place  to  be  picked. (g)     But  crops  growing,  of  what* 

ever  kind,  may  be  distrained  by  statute,  and,  when  ripe,  may 

be  cat  and  carried  away.(l  N,  R.  L.  436.)  i 

Again.  Goods  in  the  custody  of  the  lawy  are  not  dlstraioabla 
for  rent,  as  goods  distrained  damage  Jeasant^'or  taken  on  execu- 
tioQ,  or  attachmeot:(r)  And,  indeed,  it  is  laid  down  by  Mr« 
lVoodfaH^{s)  thft  when  crops,  ^.  are  seized  on  execatioo,  and 
eold,  but  suffered  to  remain  on  tbe  premises,  not  being  capable 
of  removal,  yet  they  are  still  so  far  to  be  considered  in  the  cus« 
tody  of  the  law,  as  not  to  be  distrainable  ;  and  this  notion  is 
countenanced  by  an  authority  in  Wille:)'  Rep. (2)  But  the  con- 
trary has  been  explicitly  holden,  m  a  late  case,  in  the  English 
Court  of  Exchequer,  Ga?i7/Mfi  v.  Barker^(u)  by  which  such  a  \ 

strange  and  onaccountable  anomaly  in  the  law  of  distresses^ 
seems  to  be  corrected. 

Again.  Any  thing  VBhich  cannot  he  returned  in  as  good  plight  as 
^hen  taken^  is  not  the  subject  of  distress,  as  milk,  fruit,  and  the 
like,('D)  and  such  was  anciently  the  law  with  regard  to  sheaves, 
or  shocks  of  com,  &c.  as  they  were  liable  to  damage  in  theirs 
removal,  though  it  was  otherwise  with  regard  to  a  cart  loaded 
with  corn,  for  that  coold  be  safely  restored.  And  now,  by  stat* 
nte,  corn  or  hay,  in  any  situation,  upon  the  demised  premises, 
may  be  distrained. (w) 

A  distinction  obtains^  with  regard  to  the  right  of  distraining  the 
hearts  of  a  stranger'^  which  come  upon  the  demised  premises,-^ 
Where  they  are  placed  in  this  sitnntion,  by  the  owner's  consent, 
even  though  the  landlord  know  of  it,  and  have  agreed  with  the  * 

owner,  that  he  mit^ht  put  them  there,  yet  the  landlord  may  dis« 
train  them  unless  he  also  expressly  aerped  not  to  do  so.  If  they 
be  there,  by  the  owner's  con<sent,  without  such  agreement  of  the 
landlord,  or,  if  they  are  trespassers  upon  the  land,  hnving  bro-  • 

ken  in,  they  are  equally  distrainable  immediatply  ;  but  if  they 
have  broken  through  a  fence,  for  want  of  its  b^ins  iit  repair, 
which  fence  it  was  tbe  duty  of  the  tenant  to  keep  in  repair 
against  them,  they  are  not  then  subject  to  distress,  till  they  have 
been  levant  and  couehant^  on  the  land,  that  is,  have  bopn  there 
iong'  enough  to  have  lain  down  and  risen  up  to  feed  ;  which,  in  ^ 


(0  WLlles,  13L 
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general,  is  held  to  be  one  night,  at  least :  and  not  only  this,  bat 
*  the  owner  must  have  notice,-  that  his  beasts  are  there,  in  this 
latter  case,  where  they  came  on,  through  the  tenant's  neglect 
of  daty,  in  not  repairing  th^  fence,  which  he  was  bound  to  re- 
pair against  them.  And  then,  after  they  have  been  levant  €t 
couchanty  and  notice  has  been  given  to  the  owner  that  they  are 
there,  if  he  neglects  to  take  them  away,  they  are  then  distrain* 
able,  as  in  the  two  former  instances,  (x) 

2.  Certain  things  arc  exempt  from  distress  for  rent^  by  statute. 
Beasts  of  the  plough,  and  aheep,  and  the  tools  and  implements 
of  a  man's  trade,  were  considered  at  one  time  absolutely  privi- 
leged at  the  common  law.;(v)  but  a  statute  was  passed,  which 
is  generally  considered  in  amrmance  of  the  common  law,  gi?ing 
them  only  a  qualiiied  exemption  \{z)  and,  they  are  now  distrain- 
able,  if  there  is  not  other  property  sufficient  upou  the  premie 
8es.(a}  Rut  still,  the  law  flivors  their  exemption  so  far,  that/ 
in  an  action  for  wrongfully  distraining  them,  it  will  intend  (hat 
a  sufficient  distress  was  to  be  found  upon  the  premises,  consis- 
ting of  other  articles,  till  the  contrary  is  made  to  appear  by 
the  distrainor.  These  chattels  may  therefore,  still  be  called, 
prinui  facie,  not  distrainable.{6)  Thus,  beasts  of  the  plough, 
sheep,  the  axe,  of  a  carpenter,  the  books  of  a  scholar,  and  the 
like,  are  not  distraioable,  till  search  has  been  made  in  vain,  for 
other  property,  the  legal  subject  of  distress. 

Again.  All  sheep  to  the  number  of  ten,  with  their  fleeces, 
and  cloth  manufactured  from  them  ;  one  cow  ;  two  swine,  and 
the  pork  made  from  them  ;  all  necessary  weariog  apparel  and 
bedding ;  necessary  cooking  utensils,  one  table,  six  chairs,  six 
knives  and  forks,  six  plates,  and  six  tea  cups  and  saucers,  owned 
by  any  person  being  a  house  holder,  are  exempt  from  distress  j 

for  rent.(c)  And  so  of  the  arms,  ammunition  and  accoutrements 
of  a  common  militia  man.(d) 

In  an  action  of  trespsss,  against  the  distrainor,  for  taking 
and  carrying  away  goods,  if  the  plaintiff  mean  to  recover,  on 
the  ground,  that  necessary  cooking;  utensils,  &c.  have  been  dis- 
trained, it  is  enough  for  the  defendant  to  shew  a  right  to  dis-  • 
train,  and  it  then  lies  with  the  plaintiff,  to  show,  athrmatively ; 
that  they  were  necessary.  It  is  not  enough  that  they  are 
shown  by  the  plaintiff,  to  be  cooking  utensils^  &c.  but  .he  must 


(jt)  3  Bl.  Com.  8,  9.  Woodf.  L.         (a)  I  iV.  R.  L.  4:U,  b.  .1. 
&  T.  387.  lb)  Woodf.  L.  &  T.  384.  id.  Sio. 

(y)  3  Bl.  Com.  9.  f  c)  Laws,  sess.  3fl,  ch.  227. 

(a)  Woodf.  L.  &  T.  S8S;  (d)  Lawi,  stss.  41,  ch.  222,  s.  1. 
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n^reover,  show,  that  they  are  necessary ^  kc.  or  bo  caonot  re^ 
cover,  (e) 

The  subject  of   distresses,   damage   feasant,  govclo-' 

I^ED. 


3.  The  above  qualifications  and  exceptions,   as  to  the  time,  t 

reasoDableoess,  and  kind  of  distress,  have  no  application  to  dis-  f*^ 

tresses,  damage  fe-^sant,  and  an  abuse,  or  irregularity,  in  the  dis- 
position of  the  latter  kind  of  distress,  will  make  the  party  a 
trespasser  from  the  beginning,  as  at  common  lavr.  No  beasts 
of  any  kind,  distrained,  are  to  be  driven  out  of  the  town,  man- 
or district  or  precinct,  where  taken,  except  it  be  to  a  pound 
overty  within  the  same  count}',  not  above  three  miles  distant 
from  the  place  where  the  distress  is  taken  ;  and  no  beasts,  or 
goods,  or  chattels,  distrained  or  taken  by  wny  of  distress  for 
any  cause  whatsoever,  at  one  time,  shall  be  impounded  in  sev- 
eral places,  upon  pain,  (hat  every  person  offending  therein, 
thall,  for  every  such  offence,  forfeit  to  the  party  grieved,  tea 
pounds,  and  treble  damages//)      This  statute  applies  both  to  . 

distresses  for  rent  and  daobage.  feasant,  and  we  hare,  according-  ^ 

ly,  noticed  it  under  both  heads,  and  before  mentioned  a  case  up* 
on  its  construction. (^) 

The  most  punctilious  regularity,  is  necessary  in  making  a  dis* 
tress,  damage  feasant ;  and  the  least  deviation  from  legal  rules,  in 
taking,  and  disposing  of  the  distress,  will  subject  the  party  to  a  re- 
plevin, or  an  action  of  trespass,  or  trover,  for  the  value  of  the 
article  distrained  ;  for  whatever  makes  a  roan  a  trespasser  from 
the  beginning,  strips  him  of  all  right  to  protection,  in  any  thing, 
which  he  has  done,  and^  constitues  him  a  mere  wrong  doer, 
throughout.  Besides  the  Eodish  cases,  there  have  been  sev- 
eral decisions  in  this  8tate,(^)  establishing  this  dortrine,  sonye 
of  which  I  shall  notice,  aflcr  adverting  more  particularly,  than 
1  hav^  yet  done  to  the  statute  regulating  the  disposition  of  this 
mode  of  distress. 

This  statute  provides,  that  when  any  distress  shall  be  made,^ 
•f  any  beasts,  doing  damage,  the  person  distraining  shall,  as  soon 
as  conveniently  may  be,  and  within  twenty  four  hours  there- 
after, unless  the  distress  be  made  on  Saturday,  in  which  case 
be  shall,  before  Tuesday  morning  thereafter,  make  application 
to  the  two  nearest  fence  viewers,  in  the  same  town,  to  appraiise 


(  «)  1 4  John.  4S4  (^i)  2  Johiu  191.   10  lohn,  3o3.  id. 

(/)!  N.  R.  L.  93,  8.  «.  ?69. 

Q:)  Ante,  331,  Z 
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and  agcertain  the  idamage,  who  shall,  immediately  thereopda^ 
go  to  the-  place  where  such  damage  shall  he  committed,  and 
view  the  daaiage  done,  and  appraise,  ascertain,  and  certify  un- 
der their  bands,  the  amount  thereof,  with  their  fees  for  the 
same  ;  and  if  any  dispute  shall  arise  concerning  the  sufficiency 
of  the  fence,  it  shall  be  determined  by  the  same  fence  viewers, 
whose  decision  shall  be  conclusive,  and  the  person  making  the 
distress  shall,  as  soon  as  he  shall  think  proper,  and  within  for- 
ty eight  hours,  aAer  making  such  distress,  nnless  the  damage 
shall  be  sooner  paid,  cause  the  beasts  so  distrained,  io  be  put 
in  the  nearest  pound,  in  the  same  county,  where  they  shall  r^* 
main,  until  the  sum  so  certified,  by  the  fence  viewers,  with 
the  fees  of  the  pound  master,  shall  be  paid,  or  the  beasts  v> 
impounded,  be  replevied. (i) 

Under  this  statute,  the  distress  may  be  rescued,  at  any  time 
before  it  is  put  in  a  pubKck  pound,  if  it  was  taken  without 
cause,  but  after  it  is  put  in  a  publick  pound,  it  cannot  be  rescu- 
ed, whether  there  be  cause  fl)r  the  distress  or  not.(y  )  Un- 
til the  requisite  ceremonies  are  gone  through  with,  preparato- 
ry to  placing  it  in  a  publick  pound,  the  distrainor  may  impoaod 
the  beasts  in  a  specii^l  pound,  avert  or  covert(k) 

The  sense  of  the  legislature,  as  clearly  expressed  in  this 
ttiitute  is,  that  the  damages  must  be  ascertained  by  the  fence 
viewers  before  the  beasts  are  put  into  publick  pound  ;  whea 
they  are  thus  impounded,  they  are  in  the  custody  of  the  law  r 
they  are,  in  fact,  in  execution  by  summary  process,  afforded  by 
the  law  for  injuries  done  on  a  man's  land  ;  and  when  impoun- 
ded in  a  publick  podnd,  the  party  has  no  mode  of  regaining 
possession,  but  by  paying  the  damages  and  fees  to  the  pound 
keeper,  or  by  replevying  them.(/) 

If  any  dispute  arises,  upon  the  sufficiency  of  the  fencer 
the  fence  viewers,  who  appraise  the  damages,  are  to  de- 
termine thereon,  and  their  decision  is  to*be  conclusive  ;  and,, 
under  this  clause  of  the  act,  a  case  may  happen  in  which, 
though  damage  has  been  done,  it  may  arise  from  defect  offen- 
ces of  the  party  distraining,  in  which  case  no  damages  would 
be  appraised,  (m) 

In  these  cases,  if  the  distress  be  put  in  a  pubHck  pound  be- 
fore damages  are  appraised;  it  is  such  an  act  of  irregularity  a» 


g 


[i)  I  N.  R.  L.  134,  1. 19.  (0  id. 

'  )  TO  John.  ^8,  per  Spencf  r,  (m)  id. 

J.  3  Bl.  Com.  12. 

(k)  10  John.  358,  per  Sp«iicvr| 
Justice. 
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renders  the  whole  proceeding  void,  and  the  distrainor  a  tres-> 
paseer  from  the  beginDiDg.(n)  And  so,  without  doubt,  would 
be  the  decisioo  of  the  law,  with  regard  to  an^r  positive  disposi- 
tion of  the  distress,  without  having  every  previous  preparato* 
ry  step  perfectly  regular  ;  as  if  the  distress  should  be  sold.  ud« 
der  the  2l8tsection,(o)  without  advertising,  as  required  by  the 
act  or  before  the  six  days  allowed  by  the  act  had  expired,  and 
80  of  the  like  cases^ 

But^here,  we  ought  to  note  again,  the  distinctian,  between  a 
mere fionfeasance^  and  some  act  o( misfeasance^  done  irregularly. 
The  former  will,  in  no  case,  render  the  party  a  trespasser /rom 
the  beginning :  and  this  doctrine  is  not  confined  to  distresses,  but 
runs  through  every  case,  where  a  license,  entry  or  authority  is 
given  by  the  law.  Hence,  an  act  of  mere  neglect  ;,for  in- 
stance, neglecting  to  deliver  a  distress  on  tender  of  amends  ; 
(p)  a  neglect  lo  pay  for  the  wine,  which  one  calls  for  at  a  tav- 
ern ;(q)  of  an  officer,  to  deliver  goods  taken  in  execution,  af- 
ter the  debt  is  paid/r)  will  not  make  the  party  a  trespasser 
from  the  beginning,  it  not  followed  by  some  unwarrantable  or 
irregular  act  about  the  property,  as  cutting  nets,  distrained  dam« 
age  feasant,  (Cro.  Car.  228)  working  a  horse  distnu'ned,  (Cro^ 
Jac.  147. 1  T.  R.  12)  or  otherwise  using  it,  or-some  other  po^-itive 
interference  with  it.(«)  But  still,  the  party  injured,  may  have 
his  appropriate  remedy,  an  action  on  the  case,  for  these  nega^ 
tive  wrongs  of.  nonfeasance. 

And  here  we  shall  part  with  the  subject  of  distresses,  a  topic 
on  which  1  did  not  intend  to  have  said  so  much  ;  but  its  great 
prevalence  in  common  life,^as  a  means  of  prompt  redress  for 
those  trifling,  yet  often  repeated  injuries,  which  will  hardly 
brook  *' the  law's  delay,"  consistently  with  other  concerns, 
•eeras  to  have  forbidden  my  saying  less.  The  statute  book, 
with  the  above  remarks  and  references,  it  is  hoped  will  render 
this  remedy  more  safe  and  certain,  thaii  it  has  hitherto  been. — 
One  point  we  have  certainly  gained  by  this  diffuseness.  Thq 
illustration  it  affords,  of  the  rule  which  makes  certain  acts  au- 
thorized by  law,  trespasses  from  the  beginning,  applies  so  fully 
to  all  ether  cases,  which  range  themselves  under  it,  as  to  save 
much  time,  which  it  would  be  otherwise  necessary  to  devote  t9 


«)  2  John.  19L  10  John.  259.  id.  (q)  8  Co.  290.  10  John.  258,  per 

Spencer,    J.    15    John;  402,     per 


369. 

SI  N.  R.  L.  134.  Spencer^  J^ 

8  Co.  146.  Eriinburgh  ed.  290.  (r)  15  John.  401. 

10  John.  373,   per   Kent,  Ch.  J.  15  {$)  Vid.  8  Co.  230.  II    East,  395* 

John.  402,  per  Spencer,  J.  id.  405,  note.  Cro.  Jac.  1^7, 

.    31 
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their  consideration^      Thus,  where  officers  are  authorLee^}  kjT 
law,  to  do  certain   things! ,  about  the  execution  of  procette  et 
^otherwise,  and  they  commit  an  ubuse>  or  an  irregular  exercise 
of  such  power  ;  or  the  partv' sustains  an  injury  by  their  neglect, 
the  mode  of  redress,  whether  in  trespass,  trover  or  case,  would 
readily  occur,  on  coniparmg  such   acts«  with  thpse  of  similar 
character,  in  a  case  of  distress  damage  feasant,  and  noticing  the- 
remt^dy  for  them  under  that   head  ;  and  so  ot  all  their  actfl^ 
which  are  illegal  and  unauthorized,  in  the  first  instance.     '\  he 
general  doty  of  those  officers,  in  the  execution  of  civil  process,, 
will  be   noticed,  uhen  1  come  to  speak  of  the  service  of  pro-- 
cess,  under  the  proper  heads.    The  rights  and  duties  of  a  sher^ 
iff,  in  taking  and  disposing  of  goods,   under  a  fieri  facias^  are- 
in  almost  every  respect,  similar  to  those  of  a  constable,  under 
an  execution  ;  for  which  reason  I  shnll  not  in  any  part  of  tbia 
ireatise   point  out  the  former,  with  any  degree  of  particularity  ; 
but  feihall  content  mvself  with  noticing  the  latter,  in  the  due  oi  der  ^ 
of  time,  without  a  further  application  of  them,  to  the  sheriff  and 
his  fieri  facias,  (Vid.  Ante,  221  to  226,  my  remarks  as  to  priori* 
fyy  arising  from  a  levy  under  executions,  ^c) 

Of    the   POSSESSTOK,   necessary  to    maintain  TERSPASSi  Fdt 
^AN   INJURY   TO    PERSONAL    PROPERTY. 

Trespass  is  a  possessory  action  ;  and  the  plaintiff  ronst,  at 
tlie  time  when  the  injury  was -committed,  have  had  an  actual  or 
Constructive  possession, (g)  as  well  as  a  general^  special  or  quat* 
yied  property,  in  the  chattel  injured. 


I 


General^  means  the  same  as  absolute  property,  which  WB 
have  already  de6ned,(^)  and  the  person,  who  has  such  a  pro* 
erty  in  goods  or  chattels,  may  support  this  action,  although  be 
as  never  had  the  actual  possession,  or  has  parted  with  hia 
possession  to  a  carrier,  servant,  &c.  not  coupled  with  an  inter- 
est in  the  thing  ;(e)  it  being  a  rule  of  law,  that  a  general  pro* 
perty  in  personal  chattels,  prima  facie^  draws  to  it  the  piiBsea* 
lion  ;(k)  and  this  rule  holds  by  relation  ;  as  in  case  of  execa* 
tors  and  administrators,  &c.  who  may  support  trespass  for  nm. 
injury  to  personal  property,  committed  after  the  death  of  the 
testator  or  intestate,  and  before  probate  or  administration. (/) 
So  may  a  legatee,  aAer  an  executor  has  assented  to  the  legacy^ 
fi>r  a  trespass  committed  before  such  assent,  (m)     Btit,  if  the 


•t. 


(g)  1  T.  R.  480.  id.  490.  7  T.  R^        (k)  2  Saund.  47.  a.  b.  d.  t  Buln. 

a.  8  John.  435,  268.  7  T.  R.  9. 1  T.  R.  4»0. 

(h)  Ante,  157,  &  vid.  I  Ckltty  pi.         (/)  id.  ibid.  1  T.  R.  480.  Bac.  Abr« 

167.  excc;.utor8,  (H)  1.    2  Saund.  47.  k. 

09  7  T«  R.  \%  (w)  Bro.  Abr.  Trespass,  pL  if\ 
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l^enefal  ovmer  part  with  his  possefision,  and  the  hailee  have  9 
right  to  use  the  thing,  the  inference  of  possession  18  rebutted^ 
and  the  right  of  possession,  being  in  reversion,  the  general  own> 
€r  cannot  support  trespass,  but  only  an  action  on  the  case,  for* 
an  injury  done  by  a  stranger,  while  the  bailee's  ri^ht  continu* 
«d.(n)  Norx:an  the  general  owner  support  this  action,  even, 
agiiiustthe  bailee  for  a  mere  abu<)e,  thoui^h,  if  a  bailee  destroy 
the  thing,  trespass  may  be  supported,  if  the  injury  were  forci> 
We.(o) 

Mr*  Chitty  hints,  that  in  the  case  of  a  fiictor  or  consignee 
#f  goods,  Jie  a»ay,  on  account  of  his  intorest  in  the  commission, 
&c.  maintain  this  action,  like  a  general  owner,  without  actual 
possession  ;  bat  in  all  other  cases  of  bailees,  actual  po^ses<«ioQ 
is  ri»»cessary  ;  for,  indeed,  delivery  in  facty  is  essential  to  the 
bsiilment ;  and  where  a  mere  finder,  or  wrongful  possrjssor, 
bring  tius  action,  actual  possession  is  of  course  necessary. (p) 
*  lo  this  lust  case,  we  have>already  noticed,  that  the  deft'.ndant  can- 
not aet  up  in  his  defence,  as  he  may  do  in  trover,  a  paramount 
iitle  in  a  third  person.^^) 

Farther  iiemaiiks,  with  regard  to  the  nature  o?  the  in- 
jurv  to  personal  property,  for  which  this  action  lies. 

This  IS  first y  an  illegal  takings  or^  which  is  the  same  things  an. 
mhuse  -ivhich  renders  a  legal  taking  unlawful,  from  the  beginning, 
fVe  had  nearly  closed  tliis  part  of  our  subject^  in  speaking  nf  (Us- 
^essesy  and  the  few  remarks  immediately  preceding  that  subject^ 
^t  we  shall  pursue  it  here. 

Secondly y  other  injuries  to  personal  property,  though  the  wrong 
^oer  does  not  take  away,  or  dispose  of  the  same^  Tphich  we  have 
mlso  partially  noticed,  in  speaking  0/  injuries  lo  distresses  for  rent^ 
where  the  original  taking  wut  lawfuL 

].  This  action  lies,  though  there  be  no  wrongful  intent, (^) 
08  if  a  sheriff  or  constable,  by  mistake,  take  the  goods  of  a  wrong 
person  in  execution, (1)  or  take  goods  in  execution,  after  the  re* 
turn  day  is  past ;  and  if  this  be  done  by  the  direction  of  the 
plaintiff  and  his  attorney,  they  are  all  trespassers. (j)  But  if  ft 
•heriff  or  constable,  or  a  stranger  illegaly  take  the  goods  of  an- 
#ther  tB  execution,  and  sell  and  deliver  them  to  a  third  person^ 


(n)  4  T.   R.  489.  7  T.  R,  9.   3  (h)  Vid.   1  Chitty  on  pi   139*  8 

Lev.  209.  8  John.  482.  Lev.  37. 

(o\  I  Chitty  on  pi.  167.  ({)  id.  l.'iO. 

(/O  Vid.  id.  163,  &  casei     there  (»4Jobi>«4£t.    . 

^Ited. 

(q)  Ante,  227,  8.  13  Joha  141.  id, 
"J^Sif  per  Speoccr,  J.  13  iehu.  !I7(« 
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trespass  Cannot  be  sapported  aj^inst  the  latter,  because  they 
came  to  him  without  f:iuU  on  his  part  ;(k)  though,  if  a  secoo^ 
trespasser  take  good»  out  of  the  custody  of  the  first  trespasser, 
the  owner  may  support  tresp^iss  against  the  secoD*)  taker,  bis 
act  not  being  excusable. (/)  This  action  may  be  supported 
against  a  bailee,  having  only  a  bare  authority,  as  if  a  servant 
take  ^)ods  out  of  his  master's  shop,  and  convert  them  ;(m)  but 
not  Hg^ainst  a  bailt^e  coupled  with  an  interest,  unless  he  destroy 
the  chattel  ;(n)  nor  against  a  joint  tenant,  or  tenant  in  common, 
for  merely  taking  away  and  holding  eiclusively,  the  possession 
from  his  co-tenant  ;(o)  because  each  has  an  interest  in  the 
whole,  and  a  right  to  dispose  thereof  ;(p)  but,  if  the  thing  be 
destroyed,  trespass  lies. (7)  and  case^may  be  supported,  for  in- 
juring the  thing.(»')  A  bailee  of  a  chattel,  for  a  certain  time, 
coupled  with  an  interest,  may  support  this  action  against  the 
bailor,  for  taking  it  away  before  the  time. (5)  And  it  lies,  though 
after  the  illegal  taking  the  goods  be  restored  ;(t)  for  such  re-  . 
turn  only  goes  in  mitigation  of  damages :  but  where  there  is  a 
return  of  the  goods,  whether  before  or  after  action  brought,  or 
before  or  after  issue  joined,  this  is  proper  evidence  in  mitiga- 
tion of  damages,  and  the  court  is  bound  to  receive  it,  without  its 
being  pK*nded.  And  it  is  immaterial,  from  whom  the  plaintiff 
may  have  received  the  property,  whether  from  the  defeoilant, 
or  any  other  person. (u)  When  the  taking  is  unlawful,  either 
the  general  owner,  or  bailee,  may  maintain  trespass,  but  a  re- 
covery by  one  is  a  bar  to  the  action  by  the  other  ;(v)  and  it  will 
not  lie  for  a  refusal  to  deliver,  when  the  first  taking  was  lawful, 
trover  or  detinue  being  in  such  case  the  only  remedie8.(w) — 
Thus,  after  a  delivery  of  goods  sold,  the  seller  cannot,  on  ac- 
count of  fraud  in  the  contract,  forbid  the  goods  to  be  taken  away* 
and  bring  an  action  of  trespass  against  a  person  taking  them  away. 
(12  John.  348.) 

A  constable,  or  sherifiT,  who  has  seized  goods  on  execution, 
may  maintain  trespass,  as  well  as  trover,  against  one  who  takes 
them  away  ;(x)  and  proof  of  the  execution  and  levy,  is  enough 
to  sustain  the  action,  without  proving  the  judgment  upon  which 
the  execution  issued  ;(^)  but,  a  purchaser  under  an  execution. 


(k)  2  Roll.  Ah.  556,  pi.  50.   Bro. 
Abr.  Trespasfi,  pi.  48.  6  John.  44. 

(I)  Sid  438. 

(m)  1  Leon.  «7,  Cro.   Eli2:  781. 
8  Co.  IS.  b. 

(f?)  Vid.  I  Chitty  on  pi.  154. 

(0)  I  T.  R.  658.   Cowp.    430.  2 
Sami;».  47.  g.  2  John.  468. 

(p)  1  Lpv.  29.  8   T.  R.  145.  Co. 
3Litt.  2011.  a.  Cowp.  217.  4  Enst,  121, 

tq)  Co.  Litt.  2)0.  ;i    2  John.  468. 

[r)  8  T.  R.  145. 1  Ld.  Raym.  737. 


s 


C*)  Godb.  173.  F.  N.  B.  86.  n.  a. 

(t)  Vid  .'.I  Chilly  on  pi.  155.  Bro. 
Abr.  TrefpttS!!,  pi.  221.  2  Roll.  Abr. 
5C9,  pi.  3.  6.  11   John,  175. 

(«)  11  John.  175.  , 

(v)  2  Snund.  47.  e.  Bro.  TrfifjpasK, 
67.  2  Koll.  Abr.  569.  P.  1  Ghilij'  on 
pi.  152. 

(w)  Sir  T.  Raym.  472.  2  Ventr. 
170.  2  Saund.  47.  k. 

(r)  6  J.,hn.  195.  7  id.  32. 

(yj  6  John.  195.  7  id.  32. 
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who  never  bad  posaession  of  the  property  purchased,  cannot 
maintain  an  action,  even  against  a  stranger ,  who  takes  ^t  away, 
withoit  proving;  the  judgment,  as  well  as  the  execatton  and  sale  ; 
{z)  though  a  bona  fide  purchai^er,  under  an  execntioo,  shall  not 
lose  his  property,  even  if  the  judgment  be  reversed  on  error.(a) 
So  in  an  action  brooght  by  the  defeiidant  against  a  constable^  kc* 
for  taking  bis  goods  in  execution,  it  is  sufficient,  in  his  defence, 
to  produce  and  prove  the  execution  without  'showing  the  judg* 
inent.(6) 

Under  the  common  school  act  (1  N.  R.  L.  261,  s*  8)  it  is  law- 
ful, when  a  district  have  voted  a  tax,  that  the  same  should  be  as- 
sessed by  the  trustees,  according  to  the  tax  list  of  the  year  ejiding 
oil  the  first  of  August,  next  preceding  the  vote  ;  for  the  town 
sissessment  roll  i^  by  (2  N.  R.  L.  610)  to  be  completed  by  the 
first  day  of  August,  in  each  year.  A  seizure  of  goods,  therefore, 
,  under  a  warrant  made  out  upon  these  principles,  wlQ  not  sub- 
ject the  trustees  of  the  district  to  an  action  of  trespass. (c)  Nor 
will  this  action  lie  against  the  collector  of  a  school  district,  for 
taking  property  under  his  warrant,  because  he  did  not  swear  in- 
to office  in  15  days  after  his  election  ;  for  it  is  enoa<;h,  if  he 
swear  into  office  before  he  does  any  act  as  collector ;  nor  is  it 
any  objection  that  he  is  district  clerk  at  the  same  time,  for  the 
offices  are  not  incompatible.(16  John.  135.)  (6) 

A  wilful  trespasser  cannot  acquire  title  to  property,  merely 
by  changing  it  from  one  species  into  another  ;  as  if  a  man  cut 
timber  on  my  land,  and  convert  it  into  shingles,  they  belong  to 
me,  even  though  1  sue  him,  and  he  pay  me  the  vidne  of  the 
timber  to  settle  the  suit,  unless  I  agree  that  he  should  have  the 
shingles  ;  and  so  of  the  like  case8.(5  John.  348.  6  John.  168.) 
But,  if  a  trespasser  take  possession  of  my  chattel,  and  I  sue  him, 
and  recover  damages  for  the  chattel,  and  have  execution  done 
on  such  recovery,  the  property  passes  to  the  defendant  by  op- 
eration of  law  ;(6  John.  168)  but  such  recovery,  in  order  to 

(6)  It  has  lately  been  decided,  tha  t  district  school  meetings  must  rpeei* 
fy  the  precise  sfjmi  to  be  raised  ;  and  that  if  they  authorizo  the  trustees  to 
raise  a  sum  at  their  discretion^  for  a  certain  purpose  (as  to  build  a  school- 
house,)  th^  trustees  have  no  right  to  act  under  such  a  vote,  and  the  exe- 
cution of  their  warrant  would  make  them  trespassers.  Idth  John.  351.  Rut 
where  trustees  have  expended  monies  without  a  legal  and  regular  authori* 
ty,  it. is  competent  for  the  taxable  inhabitants  of  the  district,  to  meet  and 
vote  a  tax  to  re-^mburse  them,  or  to  audit  and  sanction  a  tax  list  alfeadj- 
madey  which  happens  to  be  irregular,    id.  352,  per  Piatt,  J. 

<3)  7  John.  535.  12  John.  213.  id.  (b)  12  John.  395. 

215,  per  Thompson,  ch.  J.  (r)  id.  412,  St  Tid.  Laws,  mss.  42, 

(a)  id.  &  vid.  8  Co.  9$.  b.  Edio-  ch.  16l»  s.  25. 
Inburgh  ed.  191. 
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pass  the  property »'  must  be  (or  the  chattel  itself,  and  not  for  th^. 
materials  out  of  which  it  was  macte,  merely. (id.) 

2.  So  trespass  lies,  for  any  immediate  Injury  to  personal  pro- 
perty, occasloned'by  actual  or  implied  force,  though  the  wrong 
^oer  do  not  take  away  or  dispose  of  the  chattel ;  as  for  shooting 
or  beating  a  dog  or  other  live  animal,  or  for  hunting  or  chasing 
flheep,  kcJd)  But  if  I  find  a  dog  killing  or  even  chasing  my 
•heep,  fowl  or  other  useful  or  reclaitned  animal,  and  it  is  ne- 
cessary, in  order  to  preserve  such  animal,  I  may  kill  him  ;  and 
00,  even  though  the  aiumal  he  is  pursuing  do  not  belong  to  me^ 
«nd  the  justice  or  jury  are  to  decid<»,  as  a  question  of/ac^  wlie- 
tber  the  killing  was  from  necessity  or  not.(c)  So  trespass  will 
not  lie  for  killing  a  ferocious  dog,  which  has  done  mischief  by 
killing  sheep,  or  otherwise,  if  the  owner,  knowing,  or  having 
notice  of  his  ferocious  dis|)osition,  j^till  ffuHer  him  to  run  at  large. 
^)     So,  if  he  has-been  bitten  by  a  mad  dog.(^) 

This  action  lies  for  miiing  water  with  another^s  wine,  and  the 
like.(^)  But  it  is  said,  that  for  the  mere  batter)'  of  a  horse, 
sot  accompaDied  with  speicial  damage,  do  action  can  be  anstain- 

It  is  said,  that  if  a  bailee  of  a  beast»  &c.  kill  it/  trespass  can« 
sot  be  supported,  but  only  case,  because  a  general  confidence 
had  been  reposed  in  him  ;(j)  but  this  appears  to  be  erroneous  ; 
lor,  though  the  act  may  not  render  the  party  a  trespasser  frotn 
the  beginnings  yet  he  may  be  considered  a  trespasser  for  the 
wrongful  act  itself  (A;)  So  case.(/)  or  assumpsit,  for  a  breach 
of  the  implied  contract  may  be  supported  ;(tn)  and  it  seems 
<ilear,  that  if  a  person  be  bailee,  though  coupled  with  a  benefi- 
cial interest,  as  of  sheep  to  feed  his  land,  or  of  oien  to  plough  it, 
(n)  and  be  kill  or  destroy  them,  trespass  lies,  becaude  his  inter- 
est therein  is  thereby  determined,  the  same  as  when  a  tenant 
at  will  cuts  down  trees  ;(o)  so  one  joint  tenant,  or  tenant  in 
common,  may  support  trespass  against  his  co-tenant,  when  the 
chattel  is  destroyed^  and  even  consider  the  defendant  as  guilty  of 
entering  the  dove-cote,  the  fishery,  kc,  and  taking  away  the 


(tt\  Biirne«,  451.  3  T.IL37,  Hob.  (ft)    Co.   Liti.  57.  a.  Crn.   Eliz. 

J83.  3  Bl.  Com.  153,  777,  7S4.  >Co.  13.  b.  Bro.  Trcfpass, 

(e)  9  John.  233.  pi.  295.  I  Leon.  »7.  1 1  Co.  82.  a. 

[/)  13  id.  312.                         ,  (/)  Co.  Liu.  5  .  a.  n   4. 

rrt  id-  hn)  Cro.  EUz.  777.  7  84» 

r^)  F.  N.  B.  8ft.  (i)  Co.   Litt.   37.    a.  Cro.  Eliz. 

[{)  2  Stra,  872.    Q^iere,  Barnes,  784. 

452.  (o)  7  T.  n.  11    Co.    LUi.  n7.  a. 

(/)    Bac.  Abr.  Trtspass  (G)  I.  Cro.  Eli2.  784.  5  Co.   \X  »i.  H   Co. 

I^oore,  248.        -  «2.  a.  Byer/12L  b.  pi.  17.  Ante,  203. 
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tfiing ;(/))  but  if  the  thing  be  not  destroy  eel,  trespts§  does  Dot 
lie  against  a  bailee  coupled  fvith  an  interesti^  for  abusing  tbe 
chattel  ;{q)  because  an  interest  and  the  right  of  possession  stilt 
continue  in  the  bailee,  and  a  general  owner  has  no  immediate 
right  of  possession,  at  the  time  the  injury  was  committed  ;  and 


eause  it  does  not  lie  for  a  non'fea8ance,(s) 

WR0!fG8   AKZ   JOINt    IND   SEVERAL. 

Where  there  are  several  persons,  jointly  guilty  of  a  trespass 
•r  other  mere  wrong,  they  may  be  %ued  jointly  or  severally y  and 
each  one  may  be  proceeded  against  to  judgment,  for  the  whole 
damages,  and  the  costs  of  each  suit  collected  ;  but  only  one  rfamf 
<rg«,(r)  as  we  noticed  in  the  case  of  joint  and  several  contracts* 
(^Ante,  1^9  to  132.)  And  the  same  precautions  there  mentioned  in 
res.ird  to  settling  with,  or  releasing  one  of  the  defendants,  with^ 
out  inrludinc:  the  costs  of  the  other  suits,  are  necessary  here.(ii) 


?«■ 


(/>  t  o.  Liii.  200.  a.  b.  2  Saund. 
47.  b.  ?  ft    T.  R.  146. 

<q   '%  Saund.  47.  tr. 

(ry  7  T.  R,  ».4  t.  R.  489.  t  ' 
#ote*.  432. 


(«)  5  Co.  13,  b.  14.  >  &   Tid.  \ 
Cliitty  on  pi.  124. 


(0  1  Jobn.  290» 
(«)  Hob.  7t. 
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Of  overseers  of  ike  poor ^ 

To  answer  unto  A  and  B,  overseers  of  the  poor  of  tbe  town  of 
Saratoga  Springs,  in  the  said  county  ; 

In  a  qui  tarn  action, 

To  answer  unto  A,  who  sues  as  well  for  bimseif*  as  for  the 
overseers  of  the  poor  of  the  town  of  Sari^oga  Springs^  in  the 
said  county  ; 

In  favour  of  a  supervisor , 

To  answer  unto  A,  supervisor  of  the  town  of  Saratoga  Springs, 
in  the  said  county  ; 

In  favour  of  a  sheriff^. 
To  answer  unto  A,  Esq.  sheri£f  of  the  county  of  Saratoga ; 

In  favour  of  a  corporationt 

To  answer  unto  (here  insert  the  precise  name  given  them  by 
tbe  statute  of  incorporation.) 

^nd  so  of  the  like  cases. 

The  above  will  be  a  sufficient  guide  in  describing  defendants, 
by  a  particular  character,  where, this  is  necessary.  You  only- 
have  to  say  '^  To  summon  A,"  &c.  instead  of  ''  To  answer  A,*' 
&c. 

The  instances  in  which  this  description  of  a  defendant  be- 
comes necessary,  are  comparitively  rare  in  a  justice's  court ; 
and  confined  to  cases  where  the  defendant  is  liable  in  his  owa 
right,  and  not  where  he  is  sued  in  his  representative  character, 
as  executor,  or  administrator ;  or  the  assignees  of  an  insolvent 
debtor,  for  in  these  cases,  we  have  seen  a  justice  has  not  juris- 
diction, (tv)  The  same  remark  will  apply  to  a  proceeding  against 
a  corporation  ;(a;)  and  probably  to  divers  instances  of  proceed- 
ings against  overseers  of  the  poor^  commissioners  of  highways, 
and  other  officers,  where  they  are  sued  in  their  official  charac- 
ter, which  may  then  be  considered  either  representative  or  cor- 
porate, and,  therefore,  as  excluding  a  justice's  juri8dietLon.(^) 


(io)  Ante,  12, &  vid.  1  SeU.  Pract.   '      (jy)  id.  &  vid.  18  John.  122.  id. 
46. 1  Dunlap^g  N.  Y.  Fiact.  108,         382,  id.  418,  per  Spencer,  Cb.  J. 
(x)  id. 


OF  PROCESS  BY  SUMMONS.  231 

If  the  process  should  happen  not  to  specify  the  character,  or 
right,  ID  which  the  plaiDtifl'  sues,  he  may,  notwithstanding,  de< 
dare  qtUtaniy  or  as  executor,  ailmiuistrator,,  or  assignee,  or  in 
any  other  special  character  ;  for  this  does  not  tend  to  enlarge, 
i>ut  to  narrow  the  demand,  which  the  defendant  was  called  upon 
to  answer  ;  but  if  his  special  character  appear  in  the  process^ 
he  most  pursue  it  in  declaring,  or  the  defendant  may  object  the 
variance,  ))y  plea  in  abatement,  or  motion  to  set  aside  the  pro- 
ceedings for  irregularity.  This  distinction  seems,  in  reason,  to 
apply  to  a  warrant  or  attachment,  as  well  as  a  summons,  for  the 
ground  upon  which  it  is  confined  in  the  higher  courts  to  process 
not  bailable,  does  not  extend  to  a' justice's  court. (2^) 

Partners  must  sue  and  be  sued  by  their  names  at  length,  and 
not  in  the  name  of  their  firm,  (a) 


•■       r 


The  summons  is,  to  answer  the  plaintiff' of  the  plea  in  the  same 
summons  to  be  tn€fUio7ted,(b) 

Debt — To  answer  James  Jackson  in  a  plea  of  debt  for  $2ij. 

Detinue — In  a  plea  of  detinue,  for  one  bureau  (or  other  chat- 
tel, mentioning  it)  of  the  value  of'^^S, 

Covenant — In  a  plea  of  breach  of  covetiant,  to  his  damage  vf 

r 

Assumpsit,  1 

rr»  '  \      Ina  plea  of  trespass  on  Hie  case,  to  his 

Trespass  on  the  >  t         '**''' 

•  damaffe,  yc. 

CASE,  PROPERtY  I      °  ' 
SO  CALLED J 

Trespass — In  a  plea  of  trespass,  to  his  damage^  <S'C? 

The  form  of  the  process  may,  in  this  last  respect,  be  gather- 
ed from  the  preceding  heads,  in  the  chapter  concerning  ihe  na- 
ture of  actions  cognizable  before  a  justice.  It  is  intended  as  a 
mere  intimation  to  the  defendant,  of  the  charge  he  is  called  upon 
to  answer.  It  is  however,  mere  matter  of  form,  and  docs  not 
fix  the  character  of  the  action,  and  its  correctness  is  useful  in 
no  other  point  of  view,  than  to  pre^^erve  the  harmony  and  con- 
renience  of  the  subsequent  process  and  pro<  eedings.  Thus, 
though  the  process  be  in  debt^  the  plaintiff  may  declare  in  tres* 
pass ;  and  even  though  no  plea  be  mentioned  therein,  it  is  pre- 
sumed that  no  objection  would  lie  to  it  on  that  account 


{z)   Vid.  Diinlap'8   N.  Y.Prac.  (a)   S  Caia^  170.1  Penn.  Rrp. 

S39,  40,  &casei  there  cited.  75,  137. 

ip)  1  N.  R.  L.  383,  i.  2.  J        ,  ' 
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Accordingly,  id  error  6d  certiorari :  The  tummons  mentioo* 
ed  a  pica  of  trespass^  bat  the  declaration  was  in  tretpass  on  tht 
case.  On  the  plaintiff's  declaring,  (be  defendant  objected  to  the 
proceedings,  on  the  gronnd  of  the  variance,  but  tbe  justice  over- 
ruled  the  objection,  and  gave  judgment  against  the  defendant^ 
the  proof  upon  the  trial  clearljr  supporting  the  action  declared 
in.  The  Supreme  Court  affirmed  the  judgment,  and  assigned 
their  reasons  thus  :  '*  By  the  17th  section  of  the  act  for  the  re- 
covery of  debt<^  to  the  value  of  twenty-five  dollars,  it  is  provi- 
ded that^  on  certiorari,  this  court  tkall  proceed  and  give  judgment^ 
as  the  very  right  of  the  case  may  appear,  withofU  regarding  any 
imperfection^  omission  or  defect  in  the  proceedings  before  the  court 
belowy  in  mere  matters  of  form.  The  variance  between  the  pro- 
cess apd  declaration  was  a  mere  matter  of  form.  The  very  right 
of  the  cause  is  clearly  with  the  defendant  in  error,  and  the 
judgment  must  therefore  be  affirmed."(c) 

The  defendant  must  be  summoned  to  answer  at  a  time  and 
place  to  he  expressed  in  the  ncmmoiu,  not  less  than  six^  nor  mare 
than  twelve  aayt^from  the  time  of  issuing  such  nimmons,(d)  At 
this  U  in  the  nature  of  a  notice  to  the  defendant,  it  is  aavisable 
to  compute  the  time  one  day  tnc/ium,  and  the  other  exclusive. 
Thus,  if  the  summons  is  returnable  on  Friday,  it  should  be  issa- 
ed,  at  least,  as  early  as  the  Saturday  before  ;  and  a  summons 
issued  the  first  of  September,  camiot  be  made  returnable  after 
the  thirteerith.(e) 

The  process  is,  of  course,  to  be  adapted  to  the  2d  or  50  dol- 
lar act,  according  to  the  amount  claimed. 

The  date  of  process  may  always  be  in  figure8.(/) 


(c)  16  Joho.  162.  (/)  6  Taaut.  Kep.  3S3. 

(<ni  N.  R.L.  aas,  s.«. 

(e)  Vid.  ante,  143.  Penoiogtoa 
(^  small  €auMs>  21« 


^» 
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SECTION  II. 

OF  PROCESS  BY  WARR/iNT. 

The  form*  as  to  the  character  and  right  in  tvhich  the  parties 
sue  or  are  nied,  the  nature  of  the  action  expressed,  the  atnttunt 
claimed,  atid  mode  oldatingy  are  the  saoie  in  the  case  of  ^a  war- 
rant as  of  a  sumoaoDS.  For  these  points,  therefore,  the  reader 
is  referred  to  the  last  section. 

FirH,  A  warrant  is  the  only  process  against  a  defendant,  who 
does  not  reside  in  the  county  where  it  issae^.  A  summons  is  for- 
bidden in  soch  case  hy  the  express  words  of  the  act  ;{g)  and 
that  part  of  the  act,  authorizing  a  proceeding  by  attachment,  in 
certain  cases,  evidently  presupposes  his  late  or  present  re  '^ 
dence  to  be  in  the  county  where  it  issues,  by  requiring  a  copy 
40  be  left  at  the  defendant's  dwelling  house  or  last  place  of  abode, 
as  a  mode  of  serrice.(4) 

Where,  however,  there  are  several  defendants,  part  of  whom 
reside  within,  and  a  part  without  the  county,  there  is  little  doubt, 
that  the  plaintiff  would  be  restricted  to  the  more  usual  procee- 
ding  by  summons  ;  though  he  might,  undoubtedly,  have  a  war- 
rant or  attachment,  for  cause  shown,  as  in  other  cases.  I  make 
this  remark,  because  I  suppose  the  same  rule  will  govern  here, 
as  in  other  cases  of  persons  privileged  to  be  sued  in  a  partictilar 
manner.  Where  they  are  sued  jointly  with  others  not  privile- 
ged, the  plaintiff  may  disregard  such  privilege,  and  proceed  in 
the  ordinary  way.  Such  was  once  the  case  of  an  attorney  who, 
when  sued  alone,  could  only  be  proceeded  ag:unst  by  bill  of 
privilege,  but  when  joined  with  another  not  privileged,  the 
plaintiff  might  sue  him  in  the  same  manner  as  any  other  per- 
0on.(/) 

This  process  of  warranty  also  issaes  of  cnurse  in  two  other 
cases  :  I.  Against  a  man  no^  fiaving  a  family^  and  not  being  a 
Jfreeholder :  and  2.  Against  a  defendant,  who  fails  to  appear  on  the 
return  of  a  summons  served  by  copy,  and  shows  no  good  cause ff^r. 
Hot  appearing. {j  )  In  either  of  these  cases,  though  the  def^n--  ''■ 
dant  reside  in  the  county,  the  plaintiff  may  proceed,  either  by  a 
sammons  or  warrant,  without  showing  any  cause  for  the  lat- 
icr. 


(fir)  I  N.  R.  L.  MS,  8.  2. 

(%)  id.  39S,  s.  24.  15  Johiu  196. 


8 


0  Vid.  caws,  I  Tidd,  260.  n.  (U) 
/)  1 N,  R.  L«  387,  8,  i.  2. 
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1.  Not  having  a  famU\j  and  not  being  a  freeholder.  The 
word  family  has,  in  tlic  law,  no  delinite  signification.  The  ev- 
ident policy  of  the  statute  \vas»  to  exempt  from  sadden  arrest 
and  impriaonmcnt,  one  upon  whom  a  wife  or  children  are  de^ 
pendent  for  support.  The  word  frcekohier,  has  a  more  certain 
import.  Any  one  having  an  estate  in  lands,  tenements  or  here- 
ditaments, to  him  and  his  heirs,  called  an  estate  in  fee  ; — da- 

-  ring  his  own  life,  or  the  hfe  or  lives  of  another  or  others, — or 
an  estate  to  him  and  his  heir?,  so  long  as  they  shall  continoeto 
reside  in  such  a  place,  or  until  any  uncertain  event  happen,— 
or  an  estate  to  him  and  some  particular  heirs,  as  the  heirs  of  his 
body,  or  the  heirs  mafr,  or  female  o(  hi?  bodj,  is  ^freeholder. 
But  where  the  e-^tatc  in  limited  to  a  certain  duration,  though  it 
be  a  thousand  years  or  more,  it  is  not  considered,  in  the  law,  a 
freeholds k)  These  estates  of  freehold  may  arise,  or  be  crea- 
ted, in  a  great  variety  of  ways,  in  the  different  courses  of  de- 
scent, or  modes  of  purchase,  by  act  and  operation  of  law,  or 
by  convention  between  the  parties. (/)  An  estate  of  freehold 
may  exist,  not  only  in  lands,  the  detinition  of  which  we  have 
before  given  ;(m)  but  in  a  great  variety  of  ideal  property,  call- 
ed incorporeal  hereditaments,  such  as  rejits,  ways,  commons y  pen- 
sions and  annuities^  <S-c.  4'c.(w)  To  discuss  the  nature,  mode 
of  acquiring  and  loosing,  and  quantity  of  these  estates,  would 
require  a  volume  of  itself;  and  the  justice,  if  he  "have  not  stud- 
ied the  law,  must  satisfy  himself  upon  this,  and  the  like  collate- 
ral beads,  which  involve  so  much  inquiry,  from  the  best  lights 
he  possesses,  drawn  from  bis  reflection,  observation  and  expe- 
rience. This  may  be  much  aided,  by  consulting  in  difficult  ca- 
ses, some  candid  gentleman  in  the  profession  of  the  law.  He 
will  find  himself,  moreover,  greatly  assisted,  in  a  variety  of 
points  in  the  line  of  his  duty,  which  this  treatise  cannot  reach, 
without  transgressing  all  reasonable  bounds,  by  studying  atten- 
tively many  Darts  of  the  commentaries  of  Blackstone.  To  a 
gentleman  of  intelligence,  who  holds  the  commission  of  a  justice, 
the  pages  of  this  elegant  epitome  of  English  law,  cannot  fail  to 
afford  both  protit  and  deligbt. 

2.  And  shows  no  good  cause  for  not  appearing.  If  the  defea- 
4ant  shows  good  cause  for  not  appearing,  on  the  return  of  a  sum* 
mons,  served  by  copy,  it  follows  that  a  warrant  is  not  to  issue. 
A  second  summons  should  then  go  ;  or  the  justice  might,  per- 

.  faaps,  adjourn  to  a  term  within  six  days,  and,  on  the  defendant's 


(Jir)  V  id.  2  Bl,  Coinm.  103  to  HO.  (m)  Ante,  197. 

(0  Vid,  id.  (n)  2  151.  Comra-  21. 
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non-appearfiDce«  then  iseae  a  second  aumntons.(o)  This  cnnse 
should  r^gtiiarl^  be  shown  on  Oiith,(/7)  to  be  administered  sub- 
stantial]^ ID.  this  form  :  *^  You  shall  true  ansxiers  make^  to  such 
questions  as  shall  be  put  to  you,  touching  the  cavse,  rxhy  iht  defen- 
dant tiamed  in  this  summons^  does  not  appear  at  the  time  and  place 
mentioned  for  tfie  return  thereof y  so  help  you  GodJ*^  Ihe  suf- 
ficiency of  this  excuse,  must  be  a  matter  resting  in  the  ^oxmi. 
discretion  of  the  justice,  from  the  circumstances  of  each  partic- 
ular case  ;  and  Mr.  Gritlith  thinks,  that  under  a  similar  clause 
in  the  statute  of  New-Jersey,  it  is  not  illcijal  for  the  justice  (aa 
is  frequently  done)  to  admit  the  tact  aliedned  for  an  excuse,  up- 
on the  representation  of  the  piu'ty^by  Uiier^  or  by  a  friend^^q) 

If  DO  caose  be  shown,  the  justice  mny  then,  at  his  option,  is- 
sue a  warrant,  or  a  second  summons,  (r) 

Secondly,  If  the  defendant  be  a  freeholder,  or  man  of  a 
£imily,  the  plaintiff  may  still  have  his  warrant  against  him, 
on  showing  proper  cause.  In  order  to  this,  t(te  plaintiff  must 
prove  to  the  satisfaction  of  the  justice,  either  1.  that  the  de- 
fendant is  about  to  depart  from  the  county  ;  or  2,  that  the 
plaintiff  will  be  in  danger  of  loosing  his  or  licr  debt  6t  demand, 
unless  the  process  against  such  defendant  shall  be  by  warrant  ; 
or  3.  that  the  plaintiff  is  a  non-resident  of  the  county  ;  and, 
in  this  last  case,  he  must  also  tender  to  the  justice,  security  for 
the  payment  of  any  sum,  which  may  be  adjudged  against 
bim.(x) 

This  prpof  may  be  made  on  the  oath  of  the  party  applying 
for  the  process.(^)  Bat  proof  of  the  grounds  of  the  <»pplica- 
tion,  either  by  the  oath  of  the  plaintilT,  or  some  other  person, 
18  absolutely  necessary,  and  it  is  not  enough  that  the  justice  per- 
sonally knows  the  plaintiff  to  be  a  non-resident,  or  knows  any 
other  sufficient  cause  for  the  warrant.  Ke  cannot  act  upon 
such  knowledge,  but  must  dismiss  it  from  hiamind,  and  rely 
exclusively  upon  the  proof. ^u)  And  the  person  applying  for 
such  warrant  shall,  by  affidavit,  or  orally  on  oath,  state  the  facta 
and  circumstances  within  his  knowled2;e.  showinirthe  croonds 
of  his,  her  or  their  application,  whereby  the  justice  may  better 
judge  of  the  necessity  and  propriety  oi  issuing  such  war- 
rant.(^) 


(o)  I  N.  R.  L.  38S,  s.  2.  Griffith^         (s)  1  N.  R.  L.  33n,  9,  s.  4. 
N.  /  Treatise,  5C.  (/)  id.  &  v.d.  10  John.  114. 

(p)  Vid.  Griffith's  Treatise.  56.  (u)  12  John.  42^2. 

{r)  I  N.  R.  L.  3fl8,  s.  2. 12  John. 
296,  7,  per  Cnr. 
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It  18  obviously  not  a  compliance  with  this  statute,  for  the  jat- 
tice  to  content  himself  (as  is  too  often  done)  with  the  simple 
expression  of  the  plaintiff's,  or  other   witnesses'  ftiur  or  bditf 
that  the  defendant  is  about  to  depart  the  county,  or  that  he  will 
be  in  danger  of  losing  his  debt,  &c.     This  is  referring  the  qoet- 
tion  to  the  conscience  of  the  plaintiff,  or  other  person  sworn,  in- 
stead of  the  judgment  of  the  justice.    ¥aei%  should  be  disclosed 
on  oath,  sufficient  to  enable  the  justice  to  draw  bis  own  inferen- 
ces.(zr)     The  fact  of  the  plaintiff's  nonrjssidence  can  generally 
be  ascertained  by  the  direct  evidence  of  the  plaintiff  himself,  or 
some  other  person.     But,  that  a  man,  who  is  indebted,  is  about 
to  depart  the  county,  or  conceal  himself,  or  make  such  a  dispo- 
sition of  his  property,  as  to  embarrass  the  plaintiff  in  the  collec- 
tion of  his  debt,  or  that  he  is  on  the  point  of  insolvency,  or  oth- 
er the  like  facts,  authorising  a  hasty  proceeding  by  warrant,  are, 
from  their  very  nature,  almost  in  every  instance,  mere  matter 
of  inference  from  tlie  mysterious  conduct  of  the  defendanr,  or 
perhaps  from  a  rumour  of  the  neighborhood.  Any  of  the  circum- 
stances, which  usually  precede  and  indicate  the  danger  of  a  depar- 
ture, bankruptcy,  or  any  thing  else,  rendering  the  collection  of 
the  debt  by  summons  hazardous,  I  suppose,  might  he  taken  into 
account  by  the  justice,  as  a  part  of  the  proof  by  which  to  deter* 
mine  the  propriety  of  issuing  a  warrant     The  form  of  the  oatb» 
when  the  testimony  is  taken  orally,  may  be  as  follows  :  Foil  do 
smtavy  that  you  wiU  make  true  ansmer  to  sudh  questions  as  shall 
he  put  to  you,  touching  ike  neceuity  and  propriety  of  my  issuing  <v 
SBfarrant  against  Richard  Roe,  at  the  suit  of  Jambs  Jacksoit. 
So  help  you  God,^^  This  is  the  form  of  the  oath,  when  the  witness 
.swears  by  laying  his  hand  on,  and  kissing  the  Gospels.     When 
he  is  scrupulous  of  doing  so,  he  may  hold  up  his  right  hand,  and 
the  style  then  is,  "  You  do  swear  by  the  everliving  (rod,  j'C.'* 
omitting  the  words  at  the  conclusion,  '*  So  help  you  Ood.^^     If  be 
be  scrupulous  of  either  of  thes^  forms,  if  he  believe  in  a  Su- 
preme Being,  and  in  a  future  state  of  rewarjls  and  punishments, 
the  oath  may  be  omitted  entirely,  and  he  may  make  his  affirma- 
tion in  this  Kirm  :  ^^  You  do  solemnly^  sincerely  and  truly  declare 
Und  affirm,  4^c."  omitting  the  conclusion  as  before.     This  is  the 
obligation,  under  which  the  people  called  quakers,  generally  tes- 
tify. And  the  above  difference  of  form  runs  through  aU  the  oaths 
authorised  by  the  law  of  this  state.(.r) 

The  party,  or  witness  should  be  questioned  as  to  the  debt  or 
demand  due,  as  well  as  the  other  circumstances  rendering  a  war- 
rant necessary  ;  and  it  is  advisable  for  the  magistrate  to  reduce 


(w)  Vi(U  Peuoiugtoo    on    amall        (x)  I  If.  R.  L.  386. 
OQusc?,  27,  S. 
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Ibis  oatb  to  the  form  of  an  nffidavit,  and  to  let  the  'party  making 
'  it  sign  it,  not  only  ^vith  a  view  to  a  prosecution  for  perjury, 

)  ihonld  it  become  necessary  ,(^)  but  because  the  exercise  of  a 

proper  «are,  to  have  all  the  proceedings  preliminary  to  the  war- 
\  rant  in  writing,  will  save  disputes  in  regard  to  its  regularity, 

I  and  repel  any  mistakes  or  in&rences  against  it,  should  an  action 

of  ^ae  imprisonment  be  brought,  which  will,  i  conceive  lie, 

against  both  justice  and  party,  if  the  requisites  of  the  statute 

be  not  complied  with.(z) 

FORK  OP  THE  AFFIDAVIT  FOR  A    WARRANT*    » 

Saratoga  covntt  ss.  On  appplicationfor  a  warrant,  agatntt 
Richard  Roe,  in  favour  of  Jakes  Jacksoit,  to  Philip  Green, 
£s<^.  one  of  the  justices  of  the  peace  of  the  said  county ,  he^  the 
said  James  Jackson,  tndketh  oath  (or  affirmation)  and  saith^ 
that  he  does  not  reside  in  the  mid  county  of  Saratoga^  but  that  his 
residence  is  now  in  the  town  of  K,  in  the  county  of  Wa  shington. 
[Or  that  he  was  lately  informed  by  the  said  Richard  Roe,  that 
he,  the  said  Richard  Roe,  was  about  removing  out  of  the  said 
county  of  Saratoga,  where  he  now  resides,  to  the  town  of  W. 
in  the  county  of  Washington,  which  information  this  deponent 
verily  believes  to  be  true.]  Or  [that  he  has  been  informed  by 
the  said  Richard  Roe,  and  verily  believes,  that  the  said  Rich- 
ard Roe,  is  embarrassed  in  his  circumstances,  and  that  he  in* 
tended  to  make  some  such  disposition  of  his  property,  in  trust; 
or  in  some  other  way  as  would  prevent  its  being  sacrificed  by 
execution,  or  words  to  that  effect.]  Or  [such  ofher  circum- 
stances,  as  are  calculated  to  show  the  grounds  of  the  applica- 
tion.] And  this  deponent  (or  affirmant) /a Wfter  saith,  that  he,  this 
deponent  (or  affirmant)  hath,  as  he  believes^  a  legal  and  valid  de*' 
mand  against  the  said  Richard  Roe,  of  twenty  five  dollars,  or 
thereabouts n  croer  and  abate  aU  discounts,  due  to  him,  this  depO' 
«»«n<  (or  affirmant) /ar  and  in  consideratim  of  certain  *goods  sold 
by  this  deponesU  (or  affirmant)  to  the  said  Richard  Rob.  And 
further  saith  not, 

Jamss  Jackson. 

Sworn  before  me^  the  Ut  Sept. 
1826. 

Philip  Green,  Justice^ 


iy)   Vid.  PsniiiagfoB    on  smaU  («)  S  JohQ.  cas.  49. 11  Jobri.  17i». 

|QS8S>  38.  12  John,  346. 

33 
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This  affidavit  shooLd  Dot  be  etititled(9)  in  any  caii«e^  beeanse^ 
from  its  nature,  there  cannot  be  any  cause  peodtog^  at  the  lime 
it  19  taken,  (a) 

In  addition  to  the  circamsfance  of  the  mere  non-residence  of 
the  plaintiff,  which  is  to  he  proved  in  the  manner  above  men- 
tioned, we  have  seen  that  the  plaintiff  must  give  security  to  the 
justice,  for  the  payment  of  any  Bom,  which  may  be  adjudged 
Against  htm.  This  may  be  b^  depositing  a  siim  of  roone^  vvith 
the  justice,  sufficient  to  meet  the  full  sum  which  may  by 
possibility  be  recovered  by  the  defendant,  against  the  plaintiff. 
Upon  this  principle,  $5  was  holden  sufficient  in  an  action  of 
trespass,  where  there  can  be  ooset  off,(^)  though  it  is  presum- 
ed, that  in  an  action  admittine  a  right  of  set  off  in  the  defeiH 
dant,  the  amount  should  he  30«  or  $d5,  according  to  the  act  uo* 
der  which  the  process  is  applied  for  ;  tiecause  the  defendant 
may  recover  one  of  these  sums^  including  costs* 

Bat  the  most  nsnal  secority,  is  some  resident  of  the  ccMmtyt 
•f  sufficient  estate,  binding  himself  in  the  words  of  the  aci.— 
Theviode  in  which  the  justice  may  satisfy  himself  of  the  8uffi-> 
ciency  of  such  security,  will  be  considered  when  we  come  t<y 
spf^ak  of  security  upon  adjournments  and  judgments.  The 
form  of  this  securety  may  be,  either,  by  the  surety  coming  be* 
fore  the  justice,  and  acknowledging  himself  security  in  the 
terms  of  the  act,  called  a  recognizanee^ic)  which  the  justice 


(9)  The  title  of  the  Court  is  thus  :  JwHceU  Court, 


Janus  Jackson 
The  title  of  the  cause  is  thus  :  i  v. 

RUhard  Roe. 


1 


Its  meaning  more  at  large,  is  as  followB  :  In  a  jusiice}s  eouri :  Jamfs 
Jackson,  versus  (against)  Richard  Roe,  A  cause  is  thus  entitled  when  xhtt 
wriuen  proceeding,  to  which  the  title  lefers,  is  on  the  part  of  the  plaintilT. 
When  it  is  on  the  part  of  the  defendant,  after  giving  the  title  of  the  court, 
'the  title  of  the  cause  is  inverted  thus  : 

Rich  A  an  Rox  • 

ads. 
Jamks  Jacxsov. 

That  is  to  say,  Richard  Roe^  ad  sectam  (at  the  suit  of  )  James  Jaeks^n^ 
Tliis  title  always  presupposes  a  cause  commenced  between  the  parties,  and 
if  an  affidavit,  in  relation  to  a  cause  not  commenced,  should  be  entitled. 
«o  indictment  would  lie  upon  it  for  peijury.  Vid.  2  John.  371,  &c  and  tha 
head  of  appearance  and  pleading,  post. 

(a)  Pennington  oa  iuall  causeff         (h)  13  John.  481. 
t  .t  John.  371.  (e)  7  John.  18. 
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aiay  afterwards  reduce  to  writing  at  any  tioie  ;{d)  or,  which  ia 
the  preferable' mode  of  proceeding,  the  surety  may  sign  a  wht*- 
ten  contract  of  8ec{irity»  in  the  form  we  shall  fireseotly  give* 
If  the  security  be  merely  a  parol  contract,  it  is  withio  the  statr. 
Qte  of  frauds  and  votd.(e) 

FORM  OF  THE  RECOOMZAHCE. 

Saratoga  Cooivtv,  ss.  Be  it  remembered,  that  on  the  first 
day  of  September,  A.  D.  1820,  (application  having  first  beea 
Bade  to  me,  1'hillip  (jreen,  HlsavOne  of  the  justices  of  tnc 
peace  of  said  county,  by  James  Jackson,  a  non-resident  of  the. 
eaid  county,  for  a  warrant  in  his  fnvor,  against  Richard  Roe, 
(in  a  plea  of  trespass  on  the  case)  thereupon,  porsonaliy  came 
before  me,  the  said  justice,  John  Doe,  and  acknowledged  to. 
•we  to  the  said  Richard  Roe,  sixty  dollars,  it  defnnlt  should 
be  made  in  the  folio win^c  condition,  which  is,  that  he,  the  said 
James  Jackson,  shall  pay  to  the  .said  Richard  Roe,  any  sum 
which  may  be  adjudged  against  the  said  James  Jackson,  in  the 
Bai  t  cause  commenced,  or  to  be  commenced,  by  the  said  war« 
i^nt.  ^ 

Philip  Green. 

eorm  of  a  written  security,  to  be  bioned  8t  the  surett* 

Application  having  been  made  to  Phillip  Green,  Esq.  one  of 
the  justices  of  the  peace  of  the  county  of  Saratoga^  by  Jameb 
Jackson,  a  non-resident  of  the  said  county,  for  a  warrant  in  bit 
favour,  against  Richard  Roe,  in  a  plea  of  trespass  on  the 
fiase  {or  a$  the  plea  is  :)  Now  therefore,  for  value  received, 
and  according  to  the  statute  in  such  case  made  and  provided,  I 
do  hereby  agree  with,  and  become  bound  to,  the  said  Richard 
KoE,  that,  he  the  said  James  Jackson.  sh:dl  pay  to  the  said 
Richard  Roe.  any  sum,  which  may  be  adjudged  ;igainst  him,  the 
iaid  James  Jackson,  in  the  said  cause,  commenced,  or  to  be 
commenced,  by  the  said  warrant.  Dated  the  1st  September, 
1820. 

John  Doe. 

A  letter^  directed  to  the  justice  thus  :  <*  PlecL$e  let  Mr,  T.  have 
m  warranty  and  I  will  be   iccouniabUfor  the  cost,  J.  H  " 

is  not  a  sufficient .  secnrity,  in^the  case  of  a  non-resident  plsun* 
tiff.  It  does  not  specify  the  suit,  and  is  not  an  engagement  to  b« 
accountable  to  the  defendant,  for  whatever  may  be  adjudged 


(^1  Vid.  r  Chittj^s  Cr.  h.  90,  k       (c)  7  Joka*  19^  19. 
aatliorities  tkers  ctt§d< 


«■&  ,  -m»        s"^*  ^"*»"»  « ■■' 


oV 


•v/} 


v^  if^lvVESS  BY  ATTACHMENT. 
I^Iiiiami^   aod  a  mere  liability  for  cc 

FORM  OF  THC  WARRANT. 


&ULATOOA  County,  u, 

Fhilip  Green,  Esq.  one  of  the  justices  of  the  peace  of 
ttM  said  couDty :  To  any  cooatable  of  the  said  cooaty ,  Greeting  : 
la  the  name  of  the  people  of  the  state  of  New- York,  yoo  are 
liereby  commanded  to  take  Richard  Roe,  aod  bring  him  before 
me,  the  said  justice,  to  answer  unto  James  Jackson,  in  a  plea  of 
trespass  on  the  case,  to  his  damage  of  twenty-live  dollars  ;  and 
do  you  notify  the  plaintiff  thereof.  And  have  then  there  this 
precept.  Hereof  fail  not  at  your  peril.  Given  under  my  hand, 
at  the  town  of  Saratoga  SpringSi  io  the  said  county,  the.  Ist  day 
of  September,  A.  D.  1820* 

PHILIP  GREEN. 

If  the  warrant  issue  npon  cause  shown,  on  oath,  it  is  a  good 
practice,  tboagh  not.  necessary  to  its  validity,  to  endorse  it  thus, 
"  On  oaih  of  plaintiff",''  or  '*  On  oath  of  A  By'  the  witness  who 
•wore  to  the  cause  ;  and,  if  is  favour  of  a  non-resident,  add  to 
the  above,  *^  Non^residtni  A  By  security, ^^  And  so  in  other  ca« 
aesi  according  to  the  fact. 


SECTION  in. 
OF  PROCESS  BY  ATTACHMENT. 

This  process  is  given  by  the  23d  section(f )  of  the  act  for  the 
tecovery  of  debts  to  the  value  of  twentv-five  dollars.  In  order 
to  obtnin  this  process,  the  applicant  must  prove — I.  That  he 
hw  a  demand  against  the  de^ndnnt,  not  exceeding:  $^b  or  J^50, 
according  to4he  act,  under  which  he  apflies.  But  if  his  de- 
mand exceed  that  amount,  he  may,  without  doubt,  reduce  it  to 
a  justice's  jurisdiction,  by  a  voluntary  credit  or  endorsement,  or 
1>y  an  express  waiver  of  the  excess.  (A) 

2.  That  he  the  di^fendant  has  departed  the  county  ;  or 

3.  That  he  is  about  to  depart  the  county  ;  or 

4.  That  be  is  concealed  within  the  county  ;  and 


xn  »2  Job 


John.  4SS.  (h)  Ante,  13,  IS  John;  435. 1  J«hBh 

~   1*388.  cts.25.i4.339.3CainM|i74. 
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5.  That  such  departure^  or,  being  abotU  to  depart,  or  coDceai-^ 
mcDt  is  with  (he  inteot,  either, 

1.  To  defraud  his  creditors ,  or 

S.  To  avoid  being  personally  served  with  process,  to  be  issu*- 
ed  by  virtae  of  the  act  for  the  recovery  of  debts,  kc.  or  the  act 
to  extend  the  jarisdictioQ  of  justices  of  the  peace. 

Such  proof  must  be  to  the  satisfactioo  of  the  justice,  by  at 
least  one  disinterested  witness. 

Under  this  statute,  tk  jnsiice  o(  Schenectady  county,  issued  an 
attachment  ns;ninst  the  goods  of  one  Dudley^  who  resided  in  the 
county  of  Schohftriet  upon  which  his  goods  where  sensed,  while  ' 
passinj;  through  the  county  of  Schenectady ;  and  a  judgment, 
thereupon,  rendered  against  the  defendant.  The  Supreme  Court 
reversed  this  judt^ment,  on  certiorari,  declaring,  that  *'  the  ob- 
▼ioos  intention  of  the  act  was,  to  ipve  the  process  of  attachment 
against  a  person  who  had  absconded,  or  departed  from  his  usual 
place  of  residence,  and  not  where  be  might  be  occasionally  trav- 
elliog  through  a  county. "(i) 

The  constable,  in  this  case,  served  the  attachment  on  Dudley^ 
by  leaving  a  copy  thereof  at  a  store  of  the  plaintiff,  where 
Dudley  had  been  shortly  before,  but  the  court  pronounced  the 
service  insufBcient,  and  it  would  seem,  -from  their  reasoning  on 
this  subject,  that  this  process  of  attachment  (as  we  before  re- 
marked,)(  J*)  cannot  be  issued,  except  in  the  county  where  the 
defendant  resides,  or  has  lately  resided  ;  for,  in  addition  to  the 
remarks  of  the  court,  already  noticed,  they  go  on  to^ay,  that, 
"  The  provisions  of  the  24th  section  very  strongly  borroborat©  • 
the  construction,  that  an  attachment  cannot  be  issued  in  a  case 
like  the  present.  It  is  made  the  duty  of  the  constable,  to  leave 
a  copy  of  the  attachment  at  the  dwelling  house,  or  clher  last 
place  of  abode  of  the  defendant ;  and  the  provision  is  entirfily 
evaded  in  this  cftae  ;  for  it  is  absurd  to  consider  the  store  of  the 
plaintiff,  where  the  defendant  was  for  a  ftvf  minutes,-hi8  dwel-  ^ 
ling  house  or  lafit  place  of  abode."(i)  ^ 

But  an  attachmeDt  may  issue,  for  a  joint  debt,  against  one  of 
ceveml  joint  debtors,  or  partners,  who  has  absconded,  &c« 
though  the  others  remain  behind.  (/) 

The  proof,  upon  which  the  attachment  issues,  may  be  either 
vral  or  written,  as  in  the  case  of  a  warrant,  but  had  better  be 


i«to< 


£0  15  John.  196,  7.  mk)  IS  John.  196,  7. 

Xj  )  Ante,  »0.  ^l)  14  id.  217. 
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by  affidavit,  for  the  reasons  mentiooed  io  relation  to  the  latter, 
process  ;(m)  for,  if  it  be  irregular,  trespass  would  lie  against 
the  justice,  or  party,  ibr  taking  the  goods,- or  entering  on  the  de- 
fendant's premises,  under  the  attachment«(») 

The  proof  of  the  plaintiff's  demand,  should  be  such  as  the 
justice  would  require  to  substantiate  it  on  a  trial ;  for  *'  proofs 
in  Ihw,  menns  legal  proof."(o)  And  if  this  evidence  be  taken  by 
parol,  the  form  of  the  oath  to  the  witnesses  may  be  as  follows ; 

FORM  OF  THE  OATH  f7PON  WHICH  TO  GROUND  4N  ATTACHMENT. 

*'  You  (and  each  of  you,  ^  more  than  one  Tmtness)  shall  true 
answers  make,  to  such  questions  as  shall  be  put  to  you,  touching 
the  necessity  and  propriety  of  an  attachment,  iigainst  Richard 
Roe,  at  the  suit  of  Jambs  Jackson.    So  help  you  God." 

This  oath  is  to  be  varied  in  form,  to  meet  the  scruples  of  the 
witness,  as  mentioned  in  the  case  of  a  warrant.(p)  And  in  all 
caries,  where  an  affidavit  is  made  by  affirmation,  instead  of  oath> 
the  style  should  be,  **  A  5,  being  <fuly  affirined^  «a£<A,"  or  '*  tna^ 
keth  affirmation  and  saiih^'**  instea )  of  the  more  usual  words, 
•*  'A  B,  being  dti/y  sworn  saith,**  or  *'  .^  B  maketh  oath  and 
»aith ;"  and,  in  the  body  of  the  affidavit,  the  one  who  make?*  af- 
firmation is  styled  the  affirmant^  instead  of  the  deponent^  usual  ia 
affidavits  regularly  sworn  to ;  and  the  above  distinction,  as  to 
the  form  of  oaths  and  affidavits  shall  suffice,  without  further  rep- 
etition. 

form  of  an  affidavit,  on  which  to.  ground  an  attachment. 

Saratoga  Copnty,  w. 

A  and  B  make  oath  and  say>  and  first  this  deponent  A^  for 
himself  saith,  that  he  has  seen  Richard  Rot  write,  and  he  verily 
believes,  that  the  name  appearing  on  a  certain  note  here  produ- 
ced, and  purportinz  to  be  subscribed  to  the  same,  is  in  the  pro- 
per hand  writing  of  the  said  Richard  Roe  ;  and  this  deponent  B, 
for  himself  saith,  that  he  has  lately  heard  the  said  Richard  Roe 
declare,  that  he  the  sai^  Richard  Roe  was  in  embarrassed  cir- 
cumstances, as  to  property,  or  in  words  to  that  effect ;  that  a 
few  days  thereafter,  be  declared  to  this  deponent,  that  he  wai 
afraid  he  should  be  obliged  to  leave  the  country,  to  keep  cleat 
of  the  continual  clamour  of  his  creditors,  or  in  words  to  that  ef- 
fect ;  since  which  time,  this  deponent  has  several  times  inquir- 
ed at  the  dwelling  house  of  the  said  Richard  Roe,  in  the  county 
of  Saratoga,  and  was  informed  by  his  wife,  that  he  had  l>eeQ 


(m)  Ante,  25B,  7.  |       (o)  9  id.  75.  1 1  id.  175. 

^}  II  John.  Ilk.  *      ^}  Aatsj  W» 
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gDne  from  home  some  time  oq  business.    Aod  further  these  de« 
pODents  say  not.  '     A. 

Sworn  the  Ist  September,  1820, 
before  me, 

Philip  Green,  Justice, 

'  The  circumstances  to.  be  detailed  by  the  abore  oath  or  affida^ 
▼it,  must  of  course  be  as  various,  as  the  testimony  which  will 
establish  a  claim,  or  the  facts  which  indicate  a  departure,  intent 
to  depart,  or  concealment  of  the  defendant,  with  the  intent  spe< 
cified  by  the  act.  The  aOPidavit  must,  of  course,  be  varied  ac« 
cordingly  ;  and  a  precedent  can  be  useful  no  farther,  than  to 
convey  an  idea  of  the  form,  in  which  the  matter  is  to  be  ex- 
pressed. 

The  affidavit  should  not  be  entitled,  for  the  reasons  mention^* 
ed  in  relation  to  the  affidavit  for  a  warrant  ;(q)  and  for  the  rea- 
son mentioned  before,  as  to  the  oath  or  affidavit  on  which  a  war- 
rant is  to  be  granted,(r)  the  witnesses  should  be  able  to  state 
fects  and  circumstan6es,  and  not  merely  their  own  inferences  ;- 
80  as  to  enable  the  magistrate  to  determine  judicially^  whether 
the  attachment  ought  to  issue.  For,  though  this  is  not  express- 
ly required  by  the  statute,  as  in  case  of  a  warrant,  yet  it  is  im- 
plied in  sound  legal  constniction,  for  the  proof  intended  by  the 
statute,  means  legal  and  competent  proof. (ji) 

The  leading  case,  on  this  subject,  is  that  of  Foshurfrh  y« 
Welch,(t)  It  was  an  action  of  trespass  against  the  justice,  IVelch, 
kr  goods  taken  under  an  attachment  issued  by  him.  against  Fos^ 
hurgh^  without  oath.  It  appeared  on'  the  part  of  WeUhy  the  jus- 
tice, that,  before  issuing  the  attachment,  against  VoshurgK  he 
bad  issued  an  execution  against  him,  on  a  judgment  obtained  be- 
fore him,  on  which  execution  the  constable  had  returned,  that 
he  could  find  neither  goods,  nor  the  body  of  the  defendant ;  and 
it  was  contended  that  this  was  sufficient  proof  of  Fosburgh's  hav- 
ing absconded,  to  warrant  the  attachment.  But  the  court  over- 
ruled the  defence,  and  sustamed  the  action.  They  delivered 
their  opinien,  on  this  point,  as  follows  :  ^*  The  statute  (Sess* 
31,  c.  204,  8.  21)(ti)  requires  the  justice,  before  ii>saing  the  at- 
tachment, to  have  satisf  tctory  proof  offered  him,  of  the  depar- 
ture or  concealment  of  the  debtor,  with  intent  to  defraud  his 
creditors,  or  to  avoid  being  personally  served  with  process.  A 
mere  error  in  judgment,  as  to  the  legality  of  the  proof  offered^ 
would  not  make  the  justice  a  trespasser,  by  issuing  the  attach* 


fq)  Ante,S58.  By  (his  tection,  the  proof  is  requir- 

[r)  Ante,  256,  ?•  ed  to  be,  by  at  ktui  one  dinntere^ 

(f)  11  John.  175.  UdwJnest. 
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nient.  But  such  proof,  tn  order  to  give  jurisdictioa  to  the  jas- 
tice,  ought,  at  leat,  to  be  colourable.  He  cannot  act  upon  bit 
own  kn&wledgt^  or  tntrt  beliefs  on  the  subject,  however  well 
founded  it  nnay  be.  Proofs  in  the  sense  in  which  it  is  used  in 
the  act,  means  legal  evidence,  (9  John.  Kep.  75.)  or  such  spe- 
oies  of  evidence  as  would  be  received  in  the  ordinary  course  ofjV" 
dicial  proceedings.  The  evidence,  upon  which,  tlie  justice  act- 
ed, in  this  case,  was  not  of  that  ilcscription.  It  did  not  amount 
even  to  the  information  of  the  constable,  that  the  debtor  had  de» 
parted  the  county,  or  was  concealed ,  with  intent  to  defraud  his 
creditors,  or  to  avoid  being  served  with  process.  The  justice 
'  might  have  believed  the  fact  upon  Inere  report,  or  the  informa- 
tion of  some  person  in  whom  he  had  confidence.  But  this  would 
not  have  been  satisfactory  proof,  within  the  meaning  of  the  act ; 
nor  was  the  return  of  the  constable,  on  an  execution  against  the 
debtor,  any  such  proof,  it  was  altogether  foreign  and  irrele- 
vant. The  justice  must  be  considered  as  having  issued  the  at- 
tachment, without  any  proof  whatever,  of  the  departure  or  coa<^ 
cealment  required  by  the  act ;  and,  of  course,  without  any  au* 
tbority." 

It  was  subsequently  made  a  question,  in  Collins  v.  FerrtUy{4) 
whether  a  justice  might  be  pursued  as  a  trespasser,  who  had 
issued  an  attachment  on  the  plaintiff's  own  oath  only ;  but  the 
cause  was  determined  on  another  ground.  This,  i  should  sup- 
pose, could  hardly  admit  ofa  doubt,  under  the  late  act  (1  M.  K. 
L.  398,  s.  23,)  which,  in  terms,  requires  the  proof  to  be,  by  at 
least  one  disinterested  ivitness.  Receiving  the  oath  of  the  plain- 
tiff, as  the  sole  foundation  for  the  attachment,  could  hardly  be 
ealled  mere  error  as  to  the  kind  of  proof  wtthio  the  meaning  of 
the  court  in  Vosburgh  v.  Welch  ;  for  there  is  not  even  a  colour 
for  such  a  proceeding.  But  wliere  the  attachment  is  regularly 
issued,  the  justice  19  clearly  not  accountable  for  any  abuse  of  the 
constable  in  executing  it ;  as  if  the  constable  should  attach  the 
defendant's  arms  and  accoutrements,  or  other  property  exempt 
by  law.(r)  . 

Where  the  attachment  is  regularly  issued,  the  justice  cannot 
supersede  it,  although  there  was  in  fact  no  grounds  for  its  isso- 
iDg ;  but  must  go  on  and  try  the  cause,  on  its  return,  the  same 
as  upon  any  other  process.  And  where  a  justice  o(  Greene  coun- 
ty, upon  sufficient  proof,  issued  an  attachment  against  one  Field : 
on  the  return  day,  Field  appeared  and  pleaded  in  abatement, 
Uiai  before  and  ai  the  time  ofisfuin^  tlie  attachment,  he  resided  m 
Cocksackie  in  Grt  en€  county ,  and  had  not  departed,  nor  was  he 
about  to  depart  from  the  county,  nor  did  he  conceal  himself  within  th9 
same  with  intent  to  defraud  his  creditors,  ^c.  or  to  avoid  process,  4*^. 


(4)  14  J«kii.  24$.  (v;  id. 


OF  PROCESS  BY  ATTACHMENT.  263 

To  tEifl  plea  the  plaintiff  demurred,  and4be  justice  gave  judgr 
ment  upon  the  demurrer  for  the  plaintiff;  which  was  holded 
right,  on  certiorari,  for  the  above  reasons. (o^) 

The  mere  fact  of  a  constable  not  being  able  to  serve  a  single 
warrant  upon  a  traveller,  who^foi^many  reasons,  might  wish  to 
avoid  the  arrest,  without  being  chargeable  with  intent  to  defraud 
his  creditors,  is  not  that  kind  of  evidence  of  concealment  con- 
templated by  the  act/a;)  Bat  I  should  conceive  that,  in  ordi- 
nary cases,  diligent,  but  unsuccessful  search,  by  an  officer,  in 
order  to  make  a  personal  service  of  a  justice^s  process,  would 
be  the  most  satisfactory  kind  of  evidence^  upon  which  to  issue, 
an  attachment.  It  exhibits  one  of  the  specific  cases  supposed  by 
the  act ;  a  concealment  to  avoid  the  personal  service  ofsuchpto* 
cess. 

0 

_  m 

Before  this  attachment  issne^,  a  bond,  executed  by  the  plain- 
tiff, with  one  sufficient  surety, (1)  in  the  penalty  of  twenty-five 
dollars  (or  &fiy  dollars,  if  the  process  be  under  the  fifly  dollar 
act)  conditioned  to  pay  th«  defendant  all  damages  and  costs,  he 
may  sustain  by  reason  thereof,  if  no  judgment  is  obtained  by 
the  p1aintiff.(y}  It  is  doubtful  whether  a.deposit  of  money  with 
the  justice,  to  this  amount,  would  be  sufficient,  as  the  statute, 
prescribes  the  form  of  the  security. (z)  But,  if  the  plaintiff  be 
absent,  or  a  reasonable  exc;u8e  be  shown  for  his  not  being  bound, . 
as  if  he  be  sick,  an  infant,  idiot,  or  lunatic,  there  can  be  no 
question  that  any  other  responsible  resident  of  the  county  may 
be  substituted  in  the  bond,  although  the  statute  mentions  the  _ 
plaintiff^ with  one  sufficient  surety:  and  with  this  agrees  I  John. 
514,  which  authorizes  a  third  person  to  make  the  requisite  oath 
for  an  adjournment,  although  the  statute  seems  to  confine  it  to 
the  defendant  himself.(a) 

FORM  OF  THE  BOXD. 

Know  all  men  by  these  presents,  that  we  James  Jackson  and 
John  Doe  are  held  and  firmly  bound  to  Richard  Roe,  in  the  sum 
of  twenty-five  dollars  ;  to  be  paid  to  the  said  Richard  Roe,  bis 
executors,  administrators  or  assigns  ;  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors, 
and  admrnistrators,  jointly  and  severally,  firmly  by  these  pre- 
teots.  Sealed  with  our  seals.  Dated  the  1st  day  of  September, 
A.  D.  1820. 


(1)  Tho  inod«  of  testing  the  tufficiency  of  sureties,  wiU  be  conflldered 
poet,  when  we  speak  of  adjoununeou  and  eiwcutioiis. 


[to)  9  John.  ISO. 
15  John.  196. 
I  N.  B.  L.  398,  t.  23. 

34 


(s)  13  John.  481. 

(a)  1  N.  R.  L.  389,  t.  5. 
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The  cnndition  of  this  obligation  is  6uck,  that  if  the  said  Jamer 
Jachson,  bis  beiis,  efecut<irs»  or  administrators,  shall  pa}  tL«r 
said  Richard  Hoe  all  dantages  and  costs,  he  tuny  sustain  b)  rea* 
ton  of  a  certain  attat  hment,  to  be  issued  against  the  goods  and 
chattels  of  the  said  liiehard  Hot,  al  the  suit  of  the  said  James- 
Jackson,  by  Hhilip  Green^  EjJi^.  one  of  the  justices  of  the  peace^ 
of  the  count)'  ol  Saratoga,  it  no  judgment  shall  be  recovered 
ngainst  the  said  Rickard  Rot  in  the  cause  »o  to  be  comoaenced« 
by  the  taid  altachineDt,  theti  this  obhgalion  to  be  void,,  other* 
wise  of  force. 

JankLS  Jackson,   (L.  S.)    , 
John  Dos,  (L.  S.J 

Sealed  and  deliverep, 
in  presence  of 

thiiip  Grem, 
John  Utilet* 

The  question  has  frequently  bee^-aske^  me»  whether  a  de* 
fendant,  suing  upon  thii^  bond,  may  recover  hii^  damages  at  large^ 
jfor  the  seizure  of  his  goods,  bis  time,  trouble  and  expeui^t!  of 
eounsel,  ^c  in  defending  the  cau^e  ?  The  reasoning  ot  the  Su- 
preme Court,  in  the  case  of  Filch  t.  The  People,  ex  relations- 
Plait ,(b)  seems  to  furnish  an  answer  to  this,  interrog-atory.  The. 
words  casts  and  damages^  as  used  in  the  act  to  prevent  forcible 
entries  and  detainers,  and  which  the  justice  is  authorized  to  as- 
•ess  in  favour  of  the  complainant,(r)  are  there  holden  to  mean 
merely  the  taxable  costs  of  the  suit.  And  Mr.  J v  Spencer,  wh«r 
delivered  the  opinion  of  tlie  court,  remarked,  that  ^'  the  word 
damages  \^  considered,  in  the  law,  in  two  several  significations, 
the  one  properly  and  generally^  the  other  relatively :  properly^ 
when  damages  are  founded  npon  the  statutes  where  costs  are  in- 
eluded  within  the  word  damages,  and  taken  as  damages  ;  reUi» 
Hvetyy  when  the  injury  declared  on  existed  before  the  writ 
brought,  and  is  the  foundation  of  the  suit ;  in  such  case  daroa* 
ges  do  not  mean  costs.  The  evident  object  of  the  part  of  the- 
8t<itute  under  consideration  was,  to  give  costs  to  the  party  pros- 
ecuting, after  the  trial  of  the  traverse,  to  re-imburse  his  costs^ 
on  thill  particular  occasion^  Within  this  reasoning,  there  cait 
be  httie  doubt  that  the  defendant  would  be  conl5ned  in  bis  re- 
covery upon  an  atUichment  bond,  to  his  mere  taxable  costs.  If 
the  proceeding  be  malicious,  he  has  another  remedy  for  his  da* 
itHiget  at  large,{d) 

On  receiving  the  necessary  proof  and  security,  an  attach- 
ment is  then  to*  be  issued,  dated,  and  returnable,  within  the 
times  limited  for  a  summons.  («) 

■  -- 

(b)  16  John.  141.  (e)  1  ?««  R.  L.  399.  %  tX  Aw- 

U)  1  N.  R.  L.  98,  t.  6.  tc.253. 

(d)    Vid.  la  John.  1^  9»  per 
9)>enGer|  J.       . 


] 
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FORM  OF  AN  ATTACUMEITT. 

•fliRATOftA  County,  m. 

P/i»7i/)  Cirreen,  cls^.  one  of  the  josticee  of  the  peace  of  th#^ 
Jtaid  county  ;  to  any  constat ile  iff  the  said  county,  Grebting  : 
You  are  hereby  commaaded,  in  the  name  of  the  people  of  the  ' 
state  of  New- York,  to  attach  the  gooda  and  chatteU  of  Rickari 
Roe  (except  such  goods  and  chattels  as  are  exempt  frotn  execu- 
tion) Hnd  the  same  safely  keep,  lo  satisty  sucti  JTid^toent  as  .naj 
be  rendered  by  me  the  said  justice,  agaiast  the  said  liicfiard  Roe^ 
in  fivour  o(Jaine$  Jackson^  (upon  whose  application  to  me  Ibis 
attach inerit  is  issued)  m  a  plea  of  trespass  on  the  case,  to  his 
-darn.ige  of  twenty -five  dollars  ;  and  do  you  make  return  hereof 
at  loy  dwelling  house,  in  the  .town  of  Sarato^^a  ^pnin^.  in  the 
said  county,  on  the  12th  day  of  September  instant,  at  one  o^clock 
in  the  aflernuoo  of  that  day.  Hereof  fail  not  at  your  peril.  Giy» 
en  under  my  hand,  at  the  said  town  of  Saratoga  Springs,  tne  first 
4dy  of  September,.  A.  D.  1820» 

Philip  Green. 

For  the  character  and  right  of  the  parties,  who  sue  and  are. 
sneJ,  the  niUure  of  the  action,  amount  claimed,  and  mode  of  Ja- 
ting,  see  the  first  section  of  this  chapter.  These  are  the  same 
Id  an  attachment,  as  a  summons. 


SECTION  IV. 

TIME,  MODE,  ANB  EFFECT,  OF  ISSUING  PROCESS;  jiJ^jft^ 
fFHEJfA  DEFECT  TUEREIJf  IS  ^ Air  ED. 

1.  No  process  can  be  issued  on  Sunday. (^f)  It  has  been  de- 
"^ermined  by  the  Supi^me  Conrt  of  Errors  in  Connecticut,  after 
the  greatest  deliberation,  that  the  term  Sunday,  or  Lord  s  day, 
includes  only  the  solar  day,  that  is,  the  time  between  sun  rise 
and  sun  set,  so  that  before  sun  rise,  or  after  snn  set,  of  that  day,  > 
process  may  be  either  issued  or  served,  or  any  judici^  act  done, 
(g-)  This  qnestioD  has,  I  believe,  never  directly  arisen  and 
Deen  decided  by  our  Supreme  Court ;  though  the  general  idea 
with  us  is,  as  far  as  I  hare  been  able  to  learn,  that  Sunday  ia- 
olttdes  the  whole  natural  day  of  twenty-four  hours. 

2.  It  was  some  years  ago  determined  by  the  Supreme  Court, ' 
that  a  general  authority  from  the  justice  to  a  constable,  or  any 


(/)  18  Joba.  178.  d)  2  €o«e.  Bf p.  21.  «.  Hh 
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Due,  to  fill  np,  alter  or  make  out  process,  U  void  ;  and,  thoogh 
a  directioD  to  a  constable,  or  other  person  to  do  this  with  re-  , 
gard  to  particular  process,  is  valid,  >et  the  court  prooounced  it 
.  indiscreet  and  imprudent. (^)     The  latter  power  has,  therefore, 
been  restricted  by  statute,(Ses8.  43,  cfa.  1£»9,  s.  4,)  bj  which 
it  is  enacted,  ^'  That  it  shall  not  be  lawful  for  any  justice  of  the 
peace  to  issue,  or  deliver  to  any  constable,  or  to  any  other  per- 
son, any  blank  summona,  nvarrant,  or  other  process,  signed  by 
•och  justice,  in  which  the  names  of  the  plaintiff  and  defendant,  . 
.and  the  cause  of  action,  or  either  of  them  shall  be  omitted  ;  and 
every  justice  ofrending  in  the  premises,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof,  shall  be  subject  to 
fine  and  imprisonment,  or  either,  in  the  discretion  of  the  courts 
and  shall,  thereupon,  forfeit  bis  office." 

The  act  to  redrea  disardert  b^  common  informers,{i)  regula* 
'ting  the  mode  of  commencing  suits  in  certain  popular,  and  gui 
iam  actions,  relates  to  the  courts  of  record  only^  and  has  no  a|»- 
plicatioD  to  ajiaHce^i  couri,(J) 

d<.  The  issuing  the  original  process  of  summons,  .warrant  or 
attachment,  is  the  commencement  of  the  8uit(il:}  But  what  is  aa 
issuing  of  process  ?  A  delivery  thereof  to  the  constable,  would 
be  clearly  so.  So  would  leaving  it  with  the  constable's  wife,  to 
hand  over  to  him  ;{l)  and  putting  it  in  the  mail,  or  giving  it  to  a 
messenger  directed  to,  or  for  the  purpose  of  being  conveyed  to« 
a  constable  and  served,  is  equally  a  commencement  of  a  suit,  as 
though  the  process  wereectnally  delivered  to  him.(m)  And  in- 
deed leaving  the  process  at  the  office  r*8  house,  or  sending  it  to 
him,  in  any  way,  for  the  purpose  of  being  served,  amounts  to 
an  issuing  or  suing  out  process,  and  is  therefore  the  commence- 
tnent  of  a  8uil.(n) 

4.  Any  irregularity  in  issuing  process,  and  all  manner  of  de* 
fecti«  either  in  its  form  or  substance,  afe  waived  or  cured,  by 
,  the  defendant's  omitting  to  take  advantage  qf  it  the  very  first  op- 
portunity. And  if  he  plead  in  bar,  or  take  any  similar  9tep« 
which  supposes  the  process  to  be  good,  he  cannot  aflerwatdt 
object  to  the  process  itself  (o)  The  same  remark  applies  to  a 
Tarfance,  between  thc^  process  and  declaration. (p) 

But  the  mere  act  of  appearing  to  the  process,  for  the  purpose 
of  raising  the  objection,  cannot  be  construed  into  a  waiver  of  its 
deff cts  ;  for^ifthis  were  the  case,  there  could  he  no  such  tbin^ 
as  an  objection  to  process.  (7) 


(h)  lO^Jobn.  405.  (m)  18  id.  14. 

O)  2  Gaines,  134.  ?o1  2  Cainrs,  134.   17  John.  6S. 

(t)  3  John.  cat.  145. 1  John.  283.  (v)  2  Cniues,  134. 

to  i7  John.    <3.  Or)  14  John.  481. 
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SECTION  V. 

OF  TROCESS  AGAIfiST  301KT  DEBTORS. 

At  the  commoD  law,  where  there  were  two  or  more  jointly 
indebted,  and  one  kept  oat  of  the  way,  so  as  not  to  be  served 
wjth  (M'ocess,  the  plaintiff,  before  he  could  go  on  against  the 
others,  most  have  pur^u^d  the  absentee  to  wu  lawry.{r)    This 
rale  made  a  plaintiior  remediless,  io  a  justice's  coort,  in  which 
there  was  no  process  adapted  to  out  lawry  ;  and  it  seems  that 
saitors  in  this  court,  remained  under  the  same  embarrafisment 
as  late  as  1 799,  at  which  time  a  judgment  against  joint  debtors 
was  reversed,  because  all  were  not  served  with  process.(»)  To 
remedy  this  evil,  it  was  shortly  aAerwards  provided  by  statate, . 
<<  That  every  summons  or- warrant,  to  be  issned  by  virtue  of  the 
twenty-five  dollar  act,  may  issue  against  joint  debtors,  in  the 
same  manner  as  against  individual  debtors  ;  and  in  case  the  same, 
be  duly  served,  in  the  manner  directed  by  the  act,  upon  either 
ef  such  joint  debtors,  such  joint  debtor  on  whom  the  same  shall 
be  served,  shall  answer  to  the  plaintiff,  and  the  judgment  shall 
in  such  case  be  against  the  joint  dibtor  or  debtors,  ou  whom  the 
same  was  so  served,  sind  against  the  other  joint  debtor  or  debt- 
ors, named  in  such  siunmons  or  warrant  in  the  same  manner^  as 
if  such  process  had  been  served  on  all  such  debtors.  Prtyvidtd^ 
however ^  that  no  execution  shall  issue  against  the  body,  or  any 
goods  and  chattels,  the  sole  property,  of  any  debtor,  on  whom 
process  was  not  duly  served  as  afore8aid.''(r) 

This  section  relates  merely  to  a  suit  by  summons  or  noarranK 
The  justice,  however,  probably  has  the  same  power  upon  an 
attachment,  for,  by  a  subsequent  section,  in  the  same  act,(ii)  he 
is  authorized,  on  the  return  of  the  attachmeut,  to  hear,  try,  and 
determine  the  cause,  between  the  parties  in  the  same  manner  as  €n 
summons  returned  personally  served,  ^c. 

The  provisions  of  this  statute  relate  to  those  only  who  are 
joint  debtors,  i^ally  so  called,  that  is,  debtors  upon  some  ^'Otter 
of  contract,  judgmesU,  kc.  And  not  to  those  who  have  com^iit- 
ted  a  joint  trespass,  or  other  wrong  ;(v)  for  wrong  daer^^  cuid 
always  be  sued  jointly  or  severallv,  though,  we  have  seen,  it 
was  otherwise  with  joint  debtors. (w)     And  where  a  justice  gave 


(r)  Vtd.  1  Dunlap'f  N.  Y.  PracU  (u)  id.  399,  t.  25,  and  vid.  14 

140.    6  John.  61.  John.  217. 

(t)  1  Caines,  594,  no/e.  (r)  2  John.  365.    12   rohn,  434. 

(?)  1  N.  R.  L.  996   1. 16«  (<#>  id.  &  vid.  6  Joho.6J. 
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judgment  agains^t  two  joint  t-respassers,  on  process  served  upom 
one  ofilj»  tbejuilgmeat  ivas  reversed  on  certiorari. {x)  T bough 
in  such  case,  there  can  be  Uttle  doubt  that  lite  juistice  tuny  treat 
the  defendants  as  severing,  and  go  on  to  judgment,  against  the 
one  who  n  taken^  or  personall)^  served. (j/)  And  where,  in  suck 
case,  the  pluiiitiff  declares  against  the  one  served  wilh  process, 
or  brought  into  court,  alled;xing  that  he  coonniUed  the  wron|; 
laeiih  the  inkers  named  in  the  process,  and  he  pleads  not  guihy  or 
4>therwi8e,  and  goes  to  trial  upon  the  merits,  this  cures  all  de* 
feet  in  the  declaration, (2')  and,  in  such  case,  it  is  perfectly  pro- 
per, for  the  plaintiff  to  df'ciare  agaiast  those  who  are  personal* 
iy  served  or  brougt^t  in,  and  to  disregard  the  others,  or  declare 
ibat  be  will  not  further  prosecute  as  to  them  ;(a)  and  if  be  de* 
dare  againi«l  all,  stating  that  certain  ones  were  not  served  with 
process,  this  is  only  saying,  that  those  who  are  served  committed 
the  wrong,  with  those  tiot  served^  and  is  good  after  verdict  ;(6} 
and  would  probably  be  considered  mere  matter  of  form  in  a  jus- 
ike's  court,  provided  the  judgment  be  right 

In  this  proceeding  against  joint  debtors,  the  judgment  is  to  be 
against  all,  and  the  executioL  issues  in  the  same  form,  but  nei- 
ther the  body,  nor  sole  property  of  those  not  served,  can  be  ta- 
ken in  execution,  aor  can  their  property  be  taken,  in  which  thej 
4ire.  tenants  in  common  with  those  6erved.(c) 

In  an  action  on  the  judgment  against  all  the  defendants,  the 
arecord  oi  the  judgment  would  be,  prima  facie,  evidence  against 
4itl,  as  well  those  originally  served  with  process,  as  thos^e  who 
«vere  not  served  ;(d)  but  those  who  were  not  served  may  enter 
Again  into  the  merits,  and  show  any  matter  which  might  have 
been  set  up  at*  a  defence  in  the  first  action.(6)  In  such  case« 
therefore,  the  defendants  cannot  deny  the  record  or  judgment, 
^or  that  is  good  and  valid  ;(/)  nor  is  it  sufficient  for  them  to 
plead  that  they  were  not  served  with  process, (g)  or  if  they  do 
«o,  they  should  at  any  rate  go  farther  and  set  up,  in  their  plea, 
or  notice,  a  defence  against  the  ground  or  cause  upon,  or  ia 
which  the  judgment  was  given.(/i) 


-*■ 


(x)  12  John.  434.  x          (rf)  16  John.  B6. 

(3f)  irf-  (e)  id. 

(ar^  2  John.  S65.  (/)  2  John.  87. 

(a)  1  WU«.  90,  906.  (g)  6  John.  98. 

(6)  Z  John.  365.  (h)  id.  &  vid.  16  Jelm.  €6. 
(£;  6  John  59.  1  John.  61  2 
Joha.  07.  %  J«hB.  08. 


CHAPTER  IV. 

apT  TBB  SERTICE  jL\D  RETUnN'  OF  THE  OmGUTAL 

PROCESS. 


SECTION  1. 

OF  SERVING  THE  SUMMOJ^ 

THf9  process  mast  be  serred,  at  least,  six  days  befbre  tbe 
time  of  appearance  meotioned  therein,  by  reading  the  same  io* 
Uu  dffendanl^  and  (if  be  req.uira  it)  6^  delivering  him  a  copy.^^^ 
This  iS)  in  case  tbe  defendant  shall  be  found.(t) 

If  not  fonnd,  the  service  is,  by  leaving  a  copy  of  the  summont 
at  the  defendants  house,  or  place  ofabode^  in  the  presence  of  som§ 
tme  of  the  famity^  of  suitable  age  and  diicretiony  who  shall  bt- 
informed  of  its  contents.{j  ) 

The  six  daj9  are  computed,  as  we  mentioned  before,  on#- 
daj  inclusive  and  one  exclusive,  so  that  a  summonff  returnable 
on  Friday,  must  be  served  as  early  at  least,  as  the  Saturday 
preceding. (Jb)  Tbe  constable  is  to  tind  the  defendant,  if  he 
can  :  but  be  is  not  bound  to  look  fi>r  him  at  any  other  than  his- 
Bsual  place  of  residence  ;  for  this  is  what  the  statute  means  by 
his  house  or  place  of  ahode,{l)  And  it  is  sd  such  place^  that  (he 
copy  is  to  be  left,  when  the  tfc^nstable  cannot  find  the  defen*- 
dsQt ;  and  not  where  he  may  have  been  on  businesSy  visiting  oi: 
nay  have  stopped  on  his  travels,  or  the  like.(m) 

The  constable  shall,  on  the  oath  of  his  cffice  (that  is,  in  par^- 
••aance  of  his  official  duty,)  {fy  return  thereon  the  time^ndiman^ 
-Hcr  be  executed  the  same,  an4  sign  his  name  thereto. (o) 


(f)  I  N.  R.  L.  388,  ff.  S.  (m)  id.  &  Tid.  15  John.  196. 

\i  )  idl  (n)  Pennington  on  smaU  causer, 

(£)   Ante,  143,  4.   Pennington- on  SI,  2. 

•knall  causes,  21.  .  (o)  1  N.  R.  L.  888,  e.  ts 

(0  Pennington  on  sniaU-  cmases, 
91. 


272  OP  SERVING  THE  SUMMONS, 

As  this  senrice  is,  id  the  ooecase  to  enable  the  justice  to  pr^ 
oeed  and  give  judgnaeat,  txpartty  or,  iq  the  other,  may  form  1  the 
foqodatioD  of  a  warrant,  the  constable  should  be  particular  in 
the  service  and  return  he.  makes.  In  the  case  of  -personal  ser* 
vice,  the  summons  should  be  actually  read  to  the  defendant^ 
and  in  his  hearing,  unless  he  expreM/^. waives  that  formality, 
x>r  evades  the  hearing  it,  by  leaving  the  constable  or  otherwise  ; 
in  which  cases,  information  of  its  contents,  or. an  ansuccessful 
attempt  to  read  it  in  the  defendant's  hearing,  would,  without 
doubt,  be  considered  equivalent  to  a  literid  compliance  with 
the  statute. 

Where  he  leaves  a  copy,  he  should  inscribe  it  thus  : 

♦«  A  COPY, 

Thomnu  Koakes,  Constable.** 

This  is,  in  order  that  the  defendant  may  have  full  notice  of 
the  authority,  by  which  the  process  is  served. 

He  should  inform  himself,  by  proper  inquiry,  and  in  the  best 
way  he  can,  of  the  defendant's  usual  residence,  as  well  as  the 
fact  whether  the  person,  in  whose  presence  be  leaves  the  copy, 
is  of  the  proper  age  and  discretion,  and  a  mediber  of  the  fami- 
ly. The  information  of  its  contents  should  convey  a  clear  idea 
of  the  name,  of  the  magistrate  who  issued  the  summons,  the 
parties  plaintiff  and  defendant,  and  the  time  and  place  of  re- 
turn. The  age  of  legal  discretion  is  14  years,(p)  and  as  the 
return  of  the  officer  should,  as  far  as  possible,  contain  facts  and. 
not  inferences,  perhaps  the  constable  should  be  able  to  state  in 
his  return,  that  the  member  of  ihh  defendant's  family,  in  whose 
presence  the  copy  was  leA,  &g.  was  of  the  age  of  14  or  up- 
wards. The  statute  of  New-Jersey  makes  this  the  express  du- 
ty of  a  constable,(ff)  and,  by  our  statute,  he  is  required  to  state 
the  manner  of  service.  If  this  expression  would  not  authorize 
him  to  say  generally  in  his  return,  that  be  left  it  in  the  pres- 
ence of  a  person  of  suitaJble  age  and  discretion^  but  if  the  jus* 
tice  is  to  determine  tlie  competency  of  the  service  in  this  res-' 
pect,  from  the  particulars  contained  in  the  return,  it  should 
certainly  mention  the  age  of  14  or  upwards  ;  for  the  law  will 
not  infer  a  suitable  discretion  in  a  person,  under  this  age. — 
But,  whether  the  return  should  contain  this  fact  or  not,  the  con- 
stable should  regulate  his  own  discretion,  as  far  as  possible,  bj 


(p)  1  Bli^c.  Comm.  490. 

{q)  P«nDiu|t9n  on  small  caiisM> 

Si* 


7^ 
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tegal  rales,  and  should  in  fact  be  satisfied  that  such  person  is  of 
the  age  of  14,  at  least. 

He  shoald,  in  bis  retoro  to  the  summons,  state  the  manner 
of  Mervice,  and  he  shonM  specify  the  particular  manner  in 
which  this  was  done,  and  not  return  "  served,^*  or  •*  served  as 
tHe  law  directs y^  or  **  personally  served,^^  or  **  served  by  copy^'** 
or  other  loose  expression,  having  no  legal  meaning  attached 
to  it,  (as  is  too  coromooly  the  case,)  because  the  justice  sihould 
know  the  particular  manner,  in  which  the  summons  was  served 
in  order  to  judge  if  the  law  has  been  complied  with.(r)  The 
constable  must  also  specify  the  day  of  the  service,  or  the  judg- 
ment will  be  reversed,  if  the  objection  be  seasonably  made  ; 
and  appearing  to  make  the  objection,  is  not  a  waiver  of  the  de* 
fect.(«) 

FORM  OF  TH£  CONSTABLE'S  RETURN,  WHERE  THE  SCMBfOITS  IS  SER- 
VED «Y    READING. 

Saratoga  Covntt,  ss. 

I  served  the  within  summons  on  the  defendant,  on  the  5th 
day  of  September  instant,  by  reading  the  san^e  to  him.  he  not 
requiring  a  copy.     Dated  the  12th  day  of  September,  1820. 

/««,  J1,00. 

Thomas  JVoakes^  Constable. 

forx,  where  it  is  9erved  by  reading  and  delivering  a  copy*. 

Saratoga  County,  m. 

1  served  the  within  summons,  on  the  defendant,  by  reading 
the  same  to  him,  on  the  5th  day  of  September  instant,  and  at 
the  same  time  delivering  a  copy  to  htm  at  his  request.  Dated 
September  12th,  1820. 

Fe^Sy  ^1,00.  Tkomas  Xoakes^  Constable. 

AETITRN  of   SERVICE   BY   COPY. 

6ARAT0GA  County,  m. 

I  served  the  within  summons,  on  the  5th  day  of  September 
instant,  by  leaving  a  copy  of  the  same  at  the  place  of  abpde  of 
the  defendant,  .in  the  presence  of  A.  B.  one  of  the  family, 
of  the  a2;e  of  14  years  and  upwards  ;  at  the  same  time  inform- 
ing the  said  A.  B.  of  the  contents  of  the  said  summon;^,  the  said 
defendant  not  being  found.     Dated  September  12th,  1820. 


Fees^  $lfiO. 


Thomas  Xoakes^  Congtable.(t) 


M  id.  &  vid.  14  John.  4ft].  (Q    Vid.  Pennington  en    eraaO 

^)  14  John,  481.  causes,  21,  3. 

3# 
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Should  there  be  several  defendants,  some  of  whom  ftre  ser- 
ved personally,  and  some  by  copy,  the  above  fornis  can  easily 
be  modified  and  adapted  accordingly.  And  should  he  be  inca« 
pable  of.  making  any  service  upon  some  of  the  defendants,  they 
not  being  found,  and  not  having  aay,  or  the  constable  not  beings 
able  to  find  viul  their  residence  within  the  county,  or  there  be- 
ing no  person  in  whose  presence  the  copy  can  be  properly  left^ 
the  constable  may  state  this  in  bis  return,  thus  : 

**  A.  B.  and  C.  D.  defendants  named  in  the  said  summons, 
not  found  ;  and  any  dwelling  house  or  place  of  abode  of  eithep 
of  them  not  found.'' 

Or  if  no  person,  of  suitable  age  and  discretion,  be  found  at 
their  dwelling  house,  &c.  say, 

'*  A.  B.  and  C.  D.  defendants  named  in  the  said  summons- 
not  found,  and  any  person  of  suitable  age  and  discretion,  to  be 
informed  of  the  contents  of  the  said  summons^  being  a  mem- 
ber of  either  of  their  families,  not  found  at  either  of  their 
dwelling  houses  or  places  of  abode.*' 

These  negative  additions,  however,  would  probably  not  be 
material  to  enable  the  justice  to  proceed  and  give  jiidgment, 
or  issue  a  warrant,  according  to  the  nature  of  the  service^ 
against  such  defendants  as  are  returned  served.  But  it  would 
perhaps  be  well  to  state,  in  some  form,  the  non-service  on  tho3e 
who  have  not  been  reached  by  the  summons,  as  well  out  of 
compliance  with  the  like  course  in  courts  of  record,  as  to  pre- 
vent any  possible  implication  of  service  against  joint  debtors, 
who  though  not  served,  are  liable  to  have  judgment  against 
them  iq-  the  manner  we  noticed  ante,  p.  269,  70.  They 
ought  therefore,  to  have  every  facility  afforded  them  for  a  de- 
fence against  an  action  on  the  judgment,  the  operation  oF 
which  is  determined  by  the  constable's  return.  The  oflicer 
may,  therefore,  either  adopt  the  above  special  additions,  or  add 
merely  "  the  said  summons  not  served  on  A.  B.  and  C  D.  the 
other  defendants  named  therein." 

'We  have  seen,  that  this  return  is  to  be  made  under  the  con- 
stable's oath  of  ofiice  ;  and  should  he  return  falsely,  an  action 
would  lie  against  him  at  the  suit  of  the  party  iojured  ;(u)  and 
should  he  do  so  wilfully  and  corruptly,  be  might  also  be  indict- 
ed for  a  misdemeanor.(v)  ^ 


9. 


(u)  14  John.  481. 

(v)  Penningtoo  on  small  cautt*^ 
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It  18  said,  that  in  case  of*  service  by  copy,  the  reason  why  it 
should  appear  in  the  return,  that  the  defendant  was  not  found 
ts,  that  it  "^  is  only  where  the  defendant  is  not  found,  that  this 
manner  of  service  can  be  resorted  to  \(w)  and  this  ought  to 
appear  by  the  return,  as  an  evidence  of  record,  that  the  sucd* 
jnons  was  legally  served. (x) 

In  case  the  defendant  doth  not  appear,  the  justice  should  be 
careful  not  to  proceed  until  the  return  be  made  as  required  by 
the  act,  for  it  is  on  that  his  authority  to  try  the  cause  depends, 
if  the  service  be  personal :  and  he  must  look  to  the  same  source 
for  authority,  to  issue  a  warrant,  if  the  service  be  by  C9py,(j/) 

The  constable's  return  is  conclusive  upon  the  defendant; 
and  the  truth  of  it  cannot  be  traversed,  or  questioned  bv  the 
defendant,  on  a  plea  in  abatement  or  otherwise,  in  the  cause  in 
whir.h  it  issues. (z)  But  if  it  be  false  in  any  particular,  the  de- 
fendant may' question  it,  in  an  action  against  the  constable  for  a 
fals^  retu^n.(a) 

If  the  outer  door  of  the  defendants  dwelling  house  be  shut, 
the  officer  will  be  a  trespasser,  if  he  enter  it  to  make  service 
of  the  summons  without  license,(5)  but  he  should,  where  ad- 
mission is  refused,  make  service,  if  possible,  by  reading  the 
process  aloud  at  the  door,  if  he  ascertain  that  the  defendant  be 
within,  or  leaving  a  copy  there,  with  the  suitable  explanation,  if 
the  defendant  be  absent,  and  any  proper  member  of  the  fami- 
ly be  within  his  bearing.  And  if  the  defendant  himself,  refuse 
him  admision,  besides  reading  the  summons  aloud  at  the  door, 
it  would  be  advisable,  in  order  to  render  the  service  more  ef^ 
fectual,  to  leave  a  copy  there,  though  not  requested^  procl^m- 
lug  aloud  that  he  does  so* 

This  process  cannot  be  served  on  Sunday,(c)  nor  upon  an  at- 
torney, counsellor,  solicitor,  judge,  or  other  officer  of  any 
court  Q^  record  in  this  state  during  the  session  of  the  court,  to 
which  they  belong,  unless  sued  with  others,  who  are  not  privi* 
leged.(d)  Nor  can  a  summons  be  served  upon  any  voter  for 
Members  of  Congress,  at  any  time  between  the  day  preceding, 
and  the  day  succeeding,  the  closing  the  poll  of  any  congression- 


Uo)  1  N.  It  L.  388,  s.  2.  (6)  Vid.  ca'sfts  cited  I  Dunlap^s  N.                                   c 

\x)  Pennington  on  small  caiues>  Y*  Pract.  152. 

$2,  3.  (c)  %  N.  R.  L.  195,  s.  5. 

(y)  id.  \i)  1  N.  R.  L.  387,  s.  1,  U  John, 

r9\  14  John.  481,  2.  242*     13  id.  252. 
ta)  id. 
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nl  election  ;(€)  nor  upon  a  voter  for  Governour,  Senators  of 
Asaembl^inen  of  this  state,  during  the  same  period.  (/) 

The  con<)table  may  serve  a  sammons  in  bis  own  favour,  he 
being  named  plaintiff  therein. (g) 
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Upon  a  warrant,  the  defendant  is  actually  arrested  and  brought 
before  the  justice  who  is'sues  the  warrant,  or  if  he  be  absent, 
or  unable  to  try  the  cause,  before  the  next  justice  of  the  city 
or  county.  The  warrant  also  generally  directs  the  constable  to 
give  notice  of  this  arrest  to  the  plaintiff.  The  statute  allows 
fees  for  this  duty.(ii)  though  I  do  not  perceive,  that  it  giFes 
bim  any  express  direction  to  perform  it.  I  believe  it  is  univer- 
sal in  practice,  for  the  constable  to  do  this,  and  where  it  is  di- 
rected by. the  warrant,  the  notice  is  equally  effectual  as  if  it 
proceeds  directly  from  the  justice.  The  very  nature  of  the 
proceeding  iropHe^  the  necessity  of  notice  from  some  one,  and 
the  defendant  should  be  detained  in  custody  a  reasonable  time 
for  this  purpose.  The  return  is  indorsed  on  the  process  as  in 
other  cases,  and  may  be  to  this  effect : 

FORM   OF   THE   RETURV   TO   A   WARRANT. 

Saratoga  Coubttt,  ss, 

1  have  taken  the  body  of  the  within  named  defendant,  and 
liave  him  now  here  in  court,  and  I  have  this  day  duly  notified 
the  plaintiff  thereof.  Dated  the  12th  day  of  September,  A. 
D.  l?^?o 

Feei,  ^1,25.  'Ihomai  NoaluSy  Cmutohlt. 

If  there  be  several  defenrdants,  some  of  whom  are  not  found, 
add  that  fact  accordingly  :  *^  A.  B.  and  C.  D.  the  other  defeat 
daute,  not  found.'* 

We  have  already  noticed,  generally,  what  ceremony  wiH 
•mount  to  an  arrest  of  the  defendant's  person. (t) 


r«)  t  N.  R.  L.  2-16,  s.  4,  QC)  I  N.  R.  U  399,  g^26. 

(/)  id.  25«s  s.  26.  h)  Ante,  \U. 

(r)  4  John.  486. 
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Certain  persoDsare  privileged  from  arrest     This  privilege, 
is  I,  personaU.  -  Ambasdadors,  and  other  publick  minieters- of  a 

«  foreisTQ  state^  or  any  of  tlieir  doinesticks,  or  domeetick  servants, 
are  thus  pnvileg^.(y  )  But  this  does  not  extend  to  a  citizen  of 
the  United  States,  who  enters  the  service  of  such  ambassador, 
or  other  publick  minister,  if  the  debt  for  which  be  is  sued, 
were  contracted  before  he  entered  such  service  ;  and  he  may 
be  arrested  for  such  debts, .  the  same  aa  any  other  person. (Ag[ 
The  penalty  imposed  by  our  act  of  Congress,  for  arresting  the 
servant  of  an  ambassador,  &c.  does  not  attiich,  unless  his  name 
has  been  registered  with  the  secretary  of  state,  and  by  hiol 
transmitted  to  the  marshal  of  the  district,  where  Congress  re- 
«ide8  ;(/)  but  still  the  arrest  will  be-  void,  though  the  name  be  not 

'  regi8tered.(fn^  The  person  arrested,  must  be  a  servant  in  good 
faith,  at  the  time  of  the  arrest.  But  the  privilege  extends  to 
servants  of  a  publick  minister,  being  natives  of  the  country 
where  he  resides,  as  well  as  to  his  foreign  servants  ;  and  not 
only  to  servants  lying  in  his  bouse,  but  also  to  real  and  ac# 
tual  servants,  lying  out  of  his  house  ;  -and  not  merely  to  his  do^ 
mextick  servants,  but  to  bis  secretary.  A  person  pursuii^ 
trade,  or  other  profession  or  employment,  although  receiving 
wages,  cannot  be  considered  as  bona[fide  a  domestick  servant.— 
Consols  are  not  considered  publick  miuistergf  nor,  consequent? 
ly,  privileged  from  arrest. (n) 

Members  of  Congress,  in  actual  session,  or  actually  going  to, 
or  returning  therefrom  ;(o)  and  members  of  the  state  Legislaure, 
their  servant  and  servants,  while  the  same  is  in  session,  and 
while  they  are  going  to,  and  returning:  from  such  session,  pro- 
vided such  time  do  not  ekceed  fourteen  days,  are  equally  privi- 
leged from  arre6t,(p)  but  if  a  member  of  the  state  Legislature  ar- 
rive at  his  home,  within  the  fourteen  days,  his  privilege  there- 
upon ceases.(^)  Attomies,  counsellors^  solicitors  and  judges, 
and  other  officers  of  any  court  of  justice,  during  the  sitting  of 
the  court  to  which  they  belong,  but  not  so  if  suedfwith  an- 
other who  is  not  thus  privileged.  (13  John.  259)(k)  Married 
women  ;(t)  voters  at  any  election,  between  the  day  previous, 
and  the  day  subsequent  to  the  closing  of  tho  poll  ;(y  )  the  mili- 
tia, from  sun  rise  to  sun  set,  of  parade  day  ;(k)  non-commissioD<« 
ed  officers  and  privates  of  the  army  of  the  United  States,  in  a 


(j)    Barr.  2016.    Act  of  Conj^.  Cp)  f  K.  R.  L.  \9Z. 

April  SOth,  1790,  t.  25,  L.  U.  S.  vol.  (a)  I  John.  cwf.  415. 

X  I).  97.  (h)  1  N.  R.  L.  387,  f.  I. 

[k)  Act  ofCong.  last  cited,  s.  26.  {f)  6  Mod.  17,  87.  Str.  1272.  1 

0  id.  Lev.  216. 

m)  3  T.  R.  79.  (J  )  2  N.  R.  L.  246,  259. 

n)  Vid.  cases  cited  1  Dunlap's  (Jc)  Law^  t^u,  41,  ch«  222,  s.  14, 
BF.'Y.  Pract.  95, 6. 

(o)   Constitvition,    U.  Sk  Axt,lf 
■4,  6.    3  John.  cas.  222. 
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iuit  for  any  debt  less  than  20  dollars,  contracted  before  enlist- 
ment,  or  for   aisy  debt   whatever  contracted  afler  enlistment  ; 
(/)  Don-cominisioned  officers,  musicians,  seamen  and  marines, 
enlisted  into  the  service  of  the   United  States^  during  their 
term  of  service,  for  any  debt  <>r  contract  ;(m)  the  parties  to  a 
fttiit,  witnesses,  jurors,  &c.  in  coming  to,  attending  upon  and  re- 
turning from  :court  .;(n)  bail  attending,  court  to  justify,  and  all 
other  persons  having  any  relation  to  a  cause,  which  calls  for  their 
attendance  at  court,  to  the  same  extent,  going,  returning,  Sic» 
(o)     And,  I  suppose,  upon  the  same  principle,  a  next  friend,  or 
guardian,  admitted  to  prosecute  or  defend  for  an  iafant,  going,  re- 
turning, &c.  are  privileged  from  arrest.      An  infant  or  lonatick 
are  liable  to  arrest  the  same  as  any  other  person.  (Vid.  cases 
cited   1  Tidd,  183.  Ante,  145,  6.) 

2.  This  privilege  is  temporary.  No  person  can  be  arrested 
upon  this  process  by  warrant  on  Sunday  ;(p)  Such  arrest  is  ab- 
solutely void,  and  all  concerned  in  it,  are  liable  for  false  impris- 
onment. (9)  And  if  a  person  be  detained  on  Sunday  against  his 
will,  to  be  served  with  process  on  Monday,  the  service  will  be 
▼oid.(r)  If  the  defendant  escape  from  the  officer,  without  his 
assent,  he  may  be  retaken  on  Sunday  ;{s)  though  an  original  ser- 
vice of  any  kind  of  process,  in  a  civil  suit,  cannot  be  made  on 
this  day.(0  But  according  t^  a  decision  of  the  Court  of  Er- 
rors in  Connecticut,  Sunday  embraces  the  solar  day  only,  (i,  e.) 
between  sun  rise  and  sun  set. (2  Conn.  Rep.  N.  S.  .541.^ 

3.  This  privilege  is  lomL  A  question  of  privilege,  frequent* 
Sy  arisina^'in  a  justice^s  court  is,  where  the  defendant,  in  order 
to  avoid  an  arrest,  shots  the  outer  4oor  of  his  dwelling  houses 
and  sets  the  officer  at  defiance.  This  he  may  do,  and  the  offi- 
cer has  no  right  to  open  it  without  license,  even  though  it  be 
not  fastened.  This  principle  was  carried  so  far,  in  one  case^ 
that  where  a  deputy  sheriff  knocked  at  the  door  of  one  Parkesy 
whose  wife  came  and  opened  the  door  to  see  who  was  there, 
and  the  deputy,  and  those  with  him,  pressed  in  with  violence, 
and  arrested  a  man  who  lodged  in  the  house,  it  was  held  that 
the  first  entry,  was  unlawful,  the  opening  of  the  door  being  oc* 
casioned  by  crafl.(u) 


(0  R.  Laws,  U.  S.  vol.  3,  p.  456,  (p)  2  N.  R.  L.  195.    S  John.  257. 

ch.  269,  8.  23.  id.  vol.  4,  d.  826,  ch.  Salk.  78,  pi.  1.    I  T.  R,  265. 

760,  8.  7.  id.  vol.  4,  ch.  147,   9.  5,  (a)  2  Salk.  78. 

p.  163.  (r)  I  Austr.  85. 

(m>  3  R.  Laws,  U.  S.  97,  July  H ,  (s)  7  Job«.  l^/J.  lA.  Raym.  1028, 

1798,  ch.  89,  8.  5.  S.  C.  Salk.  626,  287,  pi.  7.  S.ilk.  78, 

(n)   Vid.   Tidd's   Pract.  174.      1  a,  a.    Barnes,  374.   5  T.  K.  25.  6 


Caines,   115.    2  John.  394.    7  id.     Mo<l.  95 
638.  (^t  W.K.I 

(o)  I  H.  Bl.  636.  (iO  Hob.  62. 
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But  if  the  constable  find  the  outer  door  open,  or  othefmse  en- 
ter peaceably,  he  may,  especially  afl^r  being  refused  admittance 
en  demand,  break  open  inner  doors,  in  order  to  make  the  arrest ; 
and  even  a  steady  boarder  or  lodger,  who  has  a  room  by  him-- 
self,  is  not  protected  from  having  the  door  of  his  room  broken, 
on  a  warrant  to  arrest  him,  where  the  eiltry  at  the  outer  door 
is  legal,  for  this  is  not  hrs  dweUing  house  withm  the  meaning  of 
the  hw.fv)  And  so  if  a  man  lets  out  his  house,  reserving  ft 
room  to  nimself,  it  is  no  proteetion  to  him,^  if  the  officer  get  re- 
gularly into  the  outer  door  of  the  main  buiiding,(w)  and  even  a 
previous  demand  of  entry  at  the  inner  door,  is  not  necessary  in 
any  of  the  above  cases. (a;)  The  outer  door  does  not  mean  the 
front  door  only,  but  the  officer  may  enter  the  back  door  of  the 
dwelling  house,  if  it  be  open,  and  especialTy  if.  it  be  the  usual 
place  of  entry  ;(y)  and  a  peaceable  entry  may  be  made  into  a 
defendant's  house,  upon  suspicion  that  he  is  there,  though  it 
turn  out  to  be  a  mi8take.(4  Taunt  628,  per  Gibbs,  J.  5  Taunt. 
765.) 

But  a  man's  house  is  onTy  a  protection  for  himself,  and  shall 
not  protect  any  one  who  flies  to  it ;  and  hid  outer  door  may  i» 
such  case  be  broken,  to  arrest  the  fttgiti>vev  after  a  denial  on  re- 
quest made.  A  man's  house  is  a  protection  only  to  himself  and 
his  family. (^)  But  an  officer  cannot  justify  breaking  even  the 
inner  door  of  a  stranger,  to  search  for  the  defendant,  upon  mere 
suspicion  that  he  is  there  ;  and  if  it  turn  out  that  he  i»  not  there, 
an  action  of  trespass  ties.(a) 

• 

This  privilege  is  confined  to  the  actual  dwelling  house,  and 
does  not  extend  to  a  store,  barn,  or  other  out  house,  disconnect-' 
ed  from  the  dweHing  house,  and  forming  no  part  of  the  curti^ 

Iage.(6) 

And  where  the  constable  has  once  made  the  arrest,  if  the  de^ 
fondant  escape  without  the  constable's  consent,  his  own  or  any 
other  dwelling  house  forms  no  protection  against  a  recapttooy 
but  the  officer  may  break  outer  doors  to  seize  his  body,  or  may 
retake  him  oo  any  day,  or  at  any  place,  or  on  any  busines^v 
which  would  otherwise  operate  as  a  privilege  from  arrest ;  for 
the  party  is  still  considered  in  custody,  and  it  is  not  ah  original 
taking,  (c) 


[u)  Cowp.  1.  (a)  6  Tauot.  246.  5  TaunL  765, 


UbS  5  John.  352.  (5)  16  John.  287, 

{x)   Cowp.  1.    5  John.  S52.  4  (c)  3  Ld.  Raynir  1038.    3  Salk, 

Taunc  618.  e29> 

hf)  17  John.  127. 

{*)  6  Co,    SemayneN  case,    5 
ret. 
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* 

f  It  18  not  necessary  that  the  constahle,  having  the  anthorit/^ . 

ihoold  he  the  hand  which- arreets,  nor  in  the  presence  o(  the 

,  perBOo  arrested,  nor  actually  in  sight,  nor  is  any  exact  distance 

f  prescrihed.     It  is  sufficient,  if  he  he  bona  fidt  and  strictly  en- 

gaged in  th^  business  of  the  arrest,  though  another  make  the 
actual  arrest  by  his  direction  ;  and  he  will,  for  the  purpose  of 

.'  authorizipg  it^  be  deemed  constructively  present. (d) 

Generally,  in  case  of  personal  privilege,  the  defendant  must 

avail  himself  of  it  by  pleading  it,  or  moving  for  a  discharge  from 

the  arrest,  but  the  officer,  or  others  concerned^  will  not  be  lia* 

i  ble  to  an  action,  nnless  they  act  maliciously. (e)     The  only  ez^ 

,  ception  I  think  of,  is,  that  of  ambassadors,  &c.  with  their  ser« 

vants,  &c.  whose  -arrest  is,  Uke  one  on  Sunday,  made  void  by 
/  •tatute.(/) 

\  If  it  be  necessary,  afler  an  arrest,  the  constable  may  confine 

the  defendant  in  a  house,  or  other  place  of  security,  or  place 
him  in  the  gaol  (with  the  leave  of  the  !<heriff )  for  safe  keeping, 

*  i  a  reasonable  time,  or  lor  an  hour  or  two,  whilst  he  looks  for  as* 

sistance  ;  or  during  a  night,  if  the  arrest  js  so  late  that  he  can^ 
Dot  get  to  the  justice^s  before  sun  down  ;  hot  in  general,  he  is 

'^  to  take  him  hy  the  most  direct  rout,  and  in  the  moi^t  convenient 

time,  to  the  justice  who  issued  the  warrant  j(^)  and  so  on,  if  he 
be  absent,  &.c.  to  the  next  justice. 

The  better  opinion  would  seem  to  be,  that  a  constable  cannot 
serve  a  warrant  in  bis  own  favour,-  though  it  would  be  other- 
wise of  a  summons.(^)  • 

» 

The  constable  may  (and  ought,  if  need  be)  to  take- the  power 

•f  the  county,  viz.  what  number  of  persons  he  shall  think  good» 

'  to  aid  him  to  execute  in  every  behalf,  the  people's  process,  be 

y  it  whatever  kind  ;  it  being  the  people's  commandment ;   and 

such  as  shall  not  assist'  him  herein,  being  required,  shall  pay  a 
^  fine  to  the  people  ;  and,  in  such  cai^e,  the  constable  may  com- 

mand, and  ought  to  have,  the  aid  and  attendance  of  all  gentle- 
men, yeomen,  husbandmen,  labourers,  tradesmen,  servants,  and 
apprentices,  and  of  all  otber  such  persons,  bein^  above  the  age 
of  15  years,  and  that  are^ble  to  travel. (»  )  And,  in  such  case, 
they  are  not  appointed  any  number,  but  it  is  referred  to  the  dis- 
eretion  of  the  constable,  what  number  he  will  have  to  atteod 


((f)  10  John.  88.  Cowp.  65.  (A)  Cro.  Car.  416.    4  John.  486, 

(tf)  Vid.  cases  cited   1  Tidd,  183.  (t)  Dalt.  Sheriff,  354,  5.    Riteon'ft 

Poug.  671.  Constable,  2  ed.  40. 


r/)  W.  Ante,  277. 


j)  Griffith's  Txealisc,  N.  Jersey^ 
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[  upiit)  ttm,  onJ  in  nbai  ffinuacr  (hey  eWI  bs  sfiocd,  Ticaponeil, 


SECTION  in. 
I  Of  THE  SKftytCR  jWD  RETVILY  OF  W  J7T1cn.WE.V/'. 

TbU  it  pfliutei)  out  b]rlbcS4lUsKlionofllvc  srt  uponvihich 

»c  iiro  Ircntiii^  \'t')  by  l»1lic^  itic  ruti'titWr  i«  i1trei;lti't,  on  re- 
.  ,    ,.■-..  i  ,".   ■  .,-■,  ',    ■  :  .    ,,t    ■r.lvk.-cpili.^B.x'- 

■lj;rintni  I"  bi'  n 
at  a  cit(jy  itrxUCh    1 

.  ■.  1  ■    .    i|  !■   i...'T     I. ..■■-,■   ■■.   '  i'.' L  l.nt  jiliice  t)f  vbode 


Tlx!  kiDtl  ofi^oiKls  whictt  mnjr  be  ukta  upon  this  ntlvhineot, 
I  tko  oiiiBapr  io  tchkb  a  Itrj  it  ru  be  made,  wlmt  iich  nmoimi  l» 
I  1  levy,  Mxt  (bo  |)oner  of  llie  oflicrr  in  brenbinc  ilanrg  Io  pflVrt 
1  it,  tc-  are  niorrraii'l  hj  »h«  tomr  rulen  in  nil  r-'^ceen,  n»  are 
I  •(■(■I'Rnble  lo  execuiivn*  ;  and  wiU  be  ajuikeu  at  at  Urge  udiIci* 

tthcfld. 


I  tbi)  |jrac«M,  nil!  be  floticed  here. 

I.  On  (idling  lite  pwd*,  thR  coac(ali1i>  U  at  liM  pert!  to  f>tn 
I  tliAi  (hey  ure  #iifoly  bci'l.     H«t  ix  curMiiliTOil  in  llii^  ti^hlnfa 

iliililrto  'iliH't  [i^ilv  n.ir  fiil'i'iiry  i>r|iblicnen, 
IbyH'lii'ii  T     -  i-   ,,   ■.     :.     |rrind|il« 

I  Hint  i! 

it  liii 

I    ImiII,  If    -   i:  ■       I  ■    ;    .  I  !■      -  ■  ;    I        ■■■  I'tnTlJu 

J  itich  cncivrriHtil  jilwir  I'ur   lliiir  i.ifp-'  ki-r[>iiig,  11"  'ball  cu(n|>uti 
I  Willi  Ilia  rijtliU  iiiii)  ilutie*  in  IbJl  retpeci' 

It'll  til*  riiitnir.  in  the  »iTtnin  inci  qnntftil,  protiil"  '"  ibnl  ho 

'!■'"'■        '■  Hi- ]iroiioriy.  if  iin  ntbicliinu 

|1'"  -■  'iliriRril  nfcitnlj,  III?  ijitcn  |o 

II-''  i'l  JoIIjd,  run-bliuneil  [ImI  *iicb 

givcL  ..i.,l  ,  ;.,.;i. ,-  - i,^-  |,i  ,„i,„  v,|.  to  ,iiliiify  any   I'Heciilion. 

which  iDiiy  twm?  upon  niij  jD^gmcnl  to  be  r' 
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The  cOMtable  bere  liai  a  diKr«tloti  to  es«ra<e, » to  Ibe  « 

fltieiicj  iifliic  -ei-iiiilj'  lu  b.-lat.i-i.  ,  .i 

|,r,.i.-M.     ■..,,-.■■..  ..- 

llMt 

Ol'.io   . 

n  h<.ii-' 

Biiilliea.Q»L.iL.i_  V    ._:. 

ill  nil  wctioQ  uu  ibv  uiic,  ii.i  ihc  yUi\ 
ccjil  tif  a  iDHD  wtioDi  liir  kiiniv  10  be,  .ir  nho  tnu  1 
i)(iiib(fiil  circumslaiicet  -,    nnd  in  «qtli  <:ikc  tci)-  ntigl 
in!Lii(liriciir^,  ivoiiM  lii;  eituugli  lo  tliron  llie  builtiMf 
con*InUR,  aC  thuvt'ing  ihal  be  actuil  with  <lti«  csuiioD';  1 
•er.uriljf  iTiia  eilticr  kiiowD  lu  liia,  or  be  ought  lu  liuve  tl 
Ibti  projiGi'  time  to  iot)<iire.(ii) 

rotWOF  TUB  »on». 

Know-  iLL  MCff  BY  THCSK  rilK'BKT*,  That  I. 
am  Mi\  nn-l  lirinlj  bouQil  iintii  Jamri  .Inchon,  in  Ihc  pcn&l  li 
ortiflj  ilullar*.  to  l<e  pniil  lo  hiuf,  hi*  cxeoilur*.  lulniinistralflf 
or  «e«igni^  i  to  which  pnymtiit,  nvll  unil  trulj'  to  he  i 
bind  mjitlf,  my  Ix-ire,  cxeculore,  iid<]  atimioiitralors,  Rraitj  I 
tb«Ee  presents-  Sealed  wilh  my  *l;al.  Dnlcd  (he  &l(i  dan 
September,  A.  D.  IB20. 

Whpren*  Tftomoi  J^mkr*,  one  of  the  cot'!' 
Ijr  of  Snratngii,  b^  virtue  ol' a  criliiin  Mtnnhin 
iji  (iftin,  i.3t\.  one  iil'tbc Jlitiire*  uftbp  pr.t-. 
Iv,  on  llie  Bj>|ihi:atioii.  iiml  in  fiv<iur  prtlit 
Bgniiisl  l}>e  gtiodii  aoil  cti.T".  '    ■  r  "    ■ 
ttoods  auil  chiiliels  of  till 
"f  the  viilue  of  twenty  li 

riollnn,  {aiul  to  im  mvn. 

lir.nlarii/.)  Nov.thtTrJin- 

Uinl  iftbo  Nuiii  good*  mi'! 

any  exuculion.  wliich  [n 

recorerci)  bi  the  will   J'  i 

rheu  lltiv  obligutioii  lo  be  tuitl 


SbiLED  A5D  pel  IVI 
ni  I'BtstNCK  OF 
Ira  Utnn, 
John  Fetm. 


Ma  Stiti;  (L  &■ 


C^O.Tl'l-  BoU.  K.  p.  CO. 
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Kvery  bootl.  or  othnr  ilemlinuat  be  «ealt>>I.     SenUDg  id  IK« 
Uw  tDCfiM  un  imprcEuon  uitao  wai.  or  wufer,  or  touin  other 
t4Uiiii-iuu>i  lultsliinowi  caiiiAle  of  being  iiiiprM«pil,  afi>l  a  Krawl  ' 
itiili  (t  |j('i>,  i>r  (lo  S.)  01  utkier  sign,  41  ibe  end  of  tlui  name  i~  ' 

tioiet>eal'(ii) 


Tlie  nUiirlimeiir  («tI 


I?  i>s«><-uir4l,  i*  a  xaViA  hrn  m  tht 


tlii>  pr^^ 


dpllor  Kt,  IB  ivbich  c 


,  Mhcn  ili«  |imcL-eilin|!  i*  uudvr  our  Itl'ty 
c;  the  cifcutioD  nould  tud  tuatlf  dtt;;, 


<«)  ioJ(ri>iul».  131.: 


ZQi  OF  tup:  srnv[CE  and 

(t)  find  might  tie  »(ny«il.  liy  security,  ikrce  tnonllis.  Tlitr  Unil 
mual.  therplbrr,  iilivr  ull.  iletiuuJ  luucli  uiibii  Uie  uircuoulaiiccvl 
ofeHch  iHtiticulnr  case. 

Thr  |>ro(icrt]'  i*  (>mti'CtniI  iipiin«t  (iih«r  alUchnionl*,  ciera- 
linni,  Ix  wliellittr  ii  Iw  ivhiovki)  t'V  llii<  coiiHUtiki  or  led,  upon  I 
tuking  n  boail,  lu  tecurily  Tdr  iu  ilclivcrj.(() 

S.  HitvtniE  Inken  llie  gaui)»,  *urh  us  can  le  faanA,  Itit!  oi 
bte  i*  required,  by  the  xiime  (wenlytbtirtli  laectimi,  to  con, 
llir  i^rvke,  Ij)  also  Icaviiis  ■'  a  co|iy  of  the  nllvchoiea^ijl 
«l>vcllii)|;  huii!>e,  or  ullieT  \mI  place  of  aboJe  of  the  drfe 
Tln»  eofry  »houlJ  be  iiMcribcil  "  Copy."  aoil  ilgncil  ftyll 
■ttutilc  a»  ilirecteil,  ante,  ]).  ^7'i,  in  rcldtiou  to  a  frummou^ 

Thi»  copjr  ehnulii  not  hp  loft  ut  n  hniifc,  or  ilnrc,  wb«r  . 
itefcniiitnl  h'ls  jurl  utappeil  im  his  tnivel*  tir  the  hke  ;  fur  it ■ 
wiiuld  be  iilward  to  cuoniilcr  iIiIb  hit  ilwdhni;  buuie,  ur  lMt-| 
{ilice  iif  ahoJe>     It  sbaulJ  be  Ipfi  iit  bis  uBual  resid«iice.(u} 

Although  llio  nrt  iire^rHtirs  nu  time  withiu  nhir.h  the  cooda  1 
nhoiild  hp  i.».ieh'd.  nnd  tlii:  nopy  of  the  attBchtrhii 
in  ailrisabli>  to  •)»  bulb,  to  r*  (d  liavn  the  leni  < 
lenit  lix  dnyo  bcfurc  the  rrrlnrn  day  of  the  |irri: 
jHilfl  ns  VII  Ihc  wrme  "f  n  »'iitimoiis.(v)  lln*'!  , 
feur  in  the  return,  thnl  lhi«  copy  wbh  lefi.fn^^  «.i. 
notii'*  Rhoiili),  at  nny  rale,  h«  given  i  for  allhoucli  lh«^ 
dxnl  miiy  have  drparted  tbt:  county.  Vet  be  miiy  Innc  1^ 
m.ly,  or  sllnm'-j  ti-  JL-fr-m)  the  cnj.p.f /)     TW'  ' 
tlift  6"nd«.  nnil  h'.ii  i^   ■  ''■     ■  > .'  '    ''  ■  ■    '"  : 

lied  in  llie  retijfii 
Thii  shouitt  be  il  ' 

Ihn  ^aods  and  chi-r^i   -  ■  i  .  i.  i.      r.  ■  ■,    ,■■  ,  ■ 

not  exempt.  »»  iirm',  .■ir-roiitrniiPdl",  clin»pi  in  rtrtion,  * 
thai  ttnib  Ihc  pUinliir  nnil  dcfcndHnt,  nnd,  indei^,  thml  |t 
inny  Iriirn  of  record,  mhnt  |[i>iid«  tU'U  bolden  tmdcr  the  attach* 
pitttit,  to  anawcr  llie  (inul  j'ldunicnt. 

Having  exeenled  the  allachmcol,  and  either  rctnorcd  arte- 1 
cured  the  s;(iod»,  where  ihey  are.  nr  liiken  the  reijuttite  htinH  I 
fiir  their  jiroiluciiou,  ho  ta  ni-xt  rei)uirHl  by  tJie  wuJ  MCtioaf 
tweuty-four,  "on  the  returci  Hay  of  the  alttcbmeni,  lu  return  J 
the  «a'ue  to  the  justice  ivhi<  iwiicd  the  wntie.  and  the  manner  ntm 
exnrjitins  the  aume,  together  wilh  auch  bond,  (vbuncTtrr  he  ahall  | 
hai'p  uiktn  one." 


(i)  Law.  <HM,  41  cl>.  Ci,  ■.  11^1  (O  Aatr.  Wl. 

(«■)  IB  John.  Itt 
it)  U.  ta. 
«  M.  at. 


i«)  I-  id 
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2(t» 


Tliii  rcliini,  iilllione:!)  uol  miide  lo  in  Ifirnii,  m  in  out  v(  a 

iHRinit'in.  if.  like  nW  'ilb«t  hcU  r«quiri-il  of  tbe  cootaltle  b; 

I  bit.  n  |jiii(  (irtii>  o&iq'hA  iliity.  uiidpr  bi>  onih.  am)  iho  Siitoc  con- 

I  i»(|<jcni.a-i<  wuuJd  IbDtin  iVoni  a  violation  of  Uii>  dutj't  u  H«  no- 

I  llcul  tn  I'vlutiun  lo  a  falic  ruturn  lu  s  HiUDOiOM.(y) 


rohx  «r  RSTimK  to  attjichmilii  i 


llnv'eMttiwItr.lbr Ihi:  ixtii-^'"  ")tl 


hv-tliog 

■  priHS;*, 

'■  ...:  .  ...mrii  in 

13dk>lUio  I3lh 


TlioimH  .VonJlet,  CtiiwliiMe. 
JmtM  uifiliiliJt,  oriMIMtUory  e/lAf^ntti  ImJwh,  Iv iht frrerpi, 


One  feather  lieJ, 
Onn  r.bvnrliil, 
Om:  baitmu. 
One  aKd. 
One  tirade,  Lc 

A*  (be  di'Joodiint  W  frwjtiPDlI.v  (lopnTteil  with  his  (amiljr,  it 
t  ii  more  proi'T,  whorr  (hi*  i>  the  rihh,  (ci  inMiMte  tKe  words, 
1  "  /u»f  /►'ar*  '/  ahoiU,"  for  Uic  ttonla,  "  HmUin^  ftoiMf ,"  in  Ifae 
I  Kbofe  rctiini. 


Ifnh^a, 


inMrad  of  1h«  words,  ••  /  »<*!»  Iiom 
1  mj  nuiorfy,"  <-<  siiy,  "  7\r  >iiiiit- 
ixecKltd  Iki  vitkin  prmpi,  apptan 


t  &S  il'f  ■■ K./.' 

Thi'  rptum  nfifae  conMahlf  i>,  withoat  doiiht,  (^<|ti«11y  roo- 
clti«ivo  wilh  thai  Ufuin  u  uunmoni.  nnd  cannot  b»  dtnwn  in 
<)iicttiaci,  eicept  in  an  tution  for  a  IoImi  nttiim,  or  uikio  iuiliet- 


ffi  Aatf ,  m   Vlrl,  G  Julig.  tSn, 


« 


/ 


* 


1 


• 


» 


r 


286       CERTAIN  POINTS,  &c.  NOT  REDUCIBLE 

The  belter  opiniop  would  seem  to  be,  that  a  constable  cannot 
execute  an  attachment  in  his  own  favour.(a) 


SECTION  IV. 

CERTAIN  POLYTS  lY  nELATKW  TO  THE  SKRPICR  AXD 
RETUfm  OF  PROCE!<S,  AOT  MEDVCIBLE  TO  TilE  IVRK^ 
GOl^CG  HEAD^. 

1.  All  defects  in  the  return  of  process  are  cured,  or  waived, 
by  the  defendant's  appearinH;  and  pleading  in  bar,  or  indeed,  ta- 
king any  step  which  supjiojses  the  return  to  be  valid, (6)  The 
rule  18  that  the  objection  njust  be  made  in  the  very  first  in- 
stance, and  it  extends  not  only  to  a  summons,  warrant,  and  at- 
tachment, but  to  a  venire  or  any  other  process,  which  operates 
as  the  foundation  for  some  subsequent  step  in  the  cause. (c)— 
But  the  mere  act  of  appearing,  for  the  purpose  of  raising  the 
objection,  wilt  not  be  construed  iuto  a  waiver,  ami  it  is,  undoubt- 
edly, enough,  that  the  party  take  his  objection  at  any  time  be- 
fore be  himself  has  taken  some  step,  or  suffered  some  act  to  be 
done,  which  would  presuppose  its  validity  fc^ )  The  same  doc- 
trine relates  to  a  defect  in  the  process  itself.(e)  Thus, should 
the  defendant  apply  for  an  adjournment,  or  plead  in  abatement 
any  matter  not  relating  to  the  defect,  demur,  plead  in  bar,  &c. 
&c.  this  would  be  a  waiver  of  the  defect  in  the  orii^ioal  process 
or  return.  And  so,  if  there  be  a  defect  in  a  venire  or  return, 
but  the  party  suffer  the  jury  to  be  aworn,  or  go  on  to  trial  with- 
out making  the  objectLon.(/) 

2.  The  retnrns  on  all  process  may  be  either  endorsed  there- 
on, or  be  in  the  inner  side,  or  annexed  thereto. (^)  In  such 
case,  the  words  of  reference  to  the  process,  used  in  the  returu, 
should  be  adapted  accordingly. 

3.  The  constable  cannot  make  a  deputy  to  execute  the  pro- 
cess, directed,  to  him,  but  must  execute  it  in  his  own  proper 
person. (/a)  The  justice  may,  however,  at  the  request  of  the 
plaintiff,  if  he  judge  it  expedient,  depute  some  proper  person, 
other  than  a  constable,  who  will  voluntarily  undertake  to  exe- 


(a)  Vid.  4  John.  486.    Cro.  Car.         (<)  Vi.J.   auihoriiics  in   th«   ihrec 
418,  last  notes. 

(b)  17  John.  63.    2  Caines,  134.         (/)  id.  &  vid.  Tidd,  91.   &  4:a- 

(c)  2   Caiiies.    134.    id.    liB,   per  ses  there  cited. 

Kent,  Ch.  J.  citing  IVool  k  Btoil.  (s)  Dalton'a  Sheriff,  ch.  41. 

id)  14  John.  431,  %  (Ji)  I  N.  R,  L.  S96,  s.  15, 
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SECTION  I. 

o^  TTfF.  puixnrrs  j^eolect  to  appear. 

Ir  iUe  plninlifl'  nc-ijlBCl  Ka  npprnr.st  tho  time  nml  fitace  frbc 
BTii)  wberi!  Ill*  [iroccM  of  *aiiiRio(iii  or  alUchiti<^ii(  la  ririiima^ 
bic.  or  if  ihe  U'^feiiiliiut  nppciin,  miil  llie  (ilninlilT  Unus  n 
irn^ilbvr  V'*v\^  ap|ieiir,  the  cuuhc  m ilitcotilinucil  audi 
comt  i(t)  for.  in  >uch  ca«e,  il  Ciionot  ha  uitjoiinxiil.     It 
to  bi>  iiaJcntooJ  bj  (hi;,  however,  thntthe  preciai?  hour  of  ihd 
dnj  )*  to  Ii«  Tigoroii^Iy  tulhereil  lo.     Thii  would  viobie  idl  Ibi 
rula  ol*  dflini;  bnines!,  m  the  like  cases.    A  rcnuoaitlile  ti 
Bwy  be  siven  by  the  ju«iic(!.  uiyood  the  preci»t;  hour  ni' 
tionci)  in  the  process,  lor  either  p-irty  to  apjieai-  ;  aoJ  1  b«U«rd 
it  i»  a  Tery  iKiteral  practice.  HiDoni;  yeDtk'msn  in  ihccomraiw 
(ion,  to  ^vu  Hi  least  nn  hour*s  lime  for  eilher  party  lo  HppearJ 
aytn  whi-rc  there  r«  no  eicuftc  shown  Tor  not  adhering  tn  Uw 
txact  bnur  nnpoiiitei).     l)n  rciMonnbU  c«u$rr  hem;  ohowij.  Ibd 
lictie  [oii-ht  uauhllnu  he  pnl.irged,  t<i  any  >ulMcr|nr'nt  hiiur  ad 
lh>-  d»y.     (Vi<I.  the  concloiling  reniarkt  of  LJ.  tAtnttitut  i 
Wtitiaaa  ».  Frilh.   Doug.  ViB.) 

We  have  aeeD,  Ihut,  on  Ihe  roturn  cf  a  womol,  the  delen 
Jnul  i«  kctnally  brouiclit  Wforet  (he  Jiulice  ,(/)  tliat  the  C 
ble,  in  prantico  also.  piw.mWy  noMAati  Uib  ulniitliiT  of  Um  « 
r«t(.     Bqi  if  this  he  uat  Amk  \i\  Ihe  coiutuhU  voliiiiiurily.  fori 
wbkh  lie  it  kIIuwpiI  f^ra,  I  know  of  no  prtM'ution  iu   the  lawj 
Dwfcinf;  it  (be  July  of  nov  person  to  give  him  lliis  nDticv.(in)— 
Anil  inilt^ed.  luch  n  jiroTixion  woiihl  aacne  times  be   nhnml  ■ 
oppreMivc  in  iU  opcrntioo,  at  wliere  the  plainlilT  i)  nl  hi*  n>4 
ideoce  la  afureign  country.      The  plaiotin  thoulil,  thorvforc 
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be  ready  and  attending  at  his  peril  ;  otherwise,  after  waiting  a 
reasonable  time,  the  justice  ought  to  discharge  the  defendant. 
Bnt  until  this  is  done,  the  statute  niakes  it  the  duty  of  the  con- 
stable, to  detain  liis  prisoner  at  his  peril  ;  and  should  he  suffer 
him  to  escape,  he  wouUl  be  liable  for  the  plaintiiTs  damages,  in 
an  action  on  the  case.(7j)     The  time  during  which  the  justice 
ought  to  wait,  to  lavour  the  plaintiff  in  hi^  preparations  for  tri- 
al, (the  defendant  being  in  the  mean  time  detained  in  custody.) 
must  be  regulated  by  the  circumstances  of  each  case.     In  gen- 
eral, upon  the  plaintiffs  having  notice  of  the  arrest,  if  he  does 
not  come  prepared  to  try  the  cause,  and  will  not  apply  to  ad- 
journ, unless  he  will  encage  to  be  ready  in  a  day  or  two  at  mo:?t, 
the  defendant  should  be  discharged.     But  this  must  obviously 
depend  upon  a  variety  of  qualifying  circumstances,  as  wheth- 
er the  arrest  and  notice  thereof  be  in  the  day  or  the  night  time, 
whether  the  plaintiiT^s  witnesses  be  at  band,  or  several  miles 
off,  &c.  Sic.  and  the  justice  must  necessarily,  in   these   cases, 
possess  a  large  and  liberal  discretion.     The  warrant,  in  gene- 
ral, presupposes  an  intention  in  the  defendant  to  escape,   or 
danger  of  the  plaintiffs  loosing  his  demand  in  some  other  way, 
and  its  object  would,  be  entirely  defeated,  in  many  instances,  by 
denying  a  reasonable  time  for  the  plaintiff  to  procure  proof  of 
his  debt.     On  the  other  hand,  the  defendant  ought  not  to  be 
oppressed  by  one  moment's  unnecessary  delay  by  the  plaintiff.— 
The  practice  in  criminal    cases,  on  the  return  of  a  warrant* 
where  the  justice  also  has  a  discretion,  shows  the  large  circle, 
by  which  it  is  bounded  ;  and  in  some  extraordinary  cases,  the 
detaining  a  prisoner  in  custody  for  examination,  more  than  twen- 
ty days,  has  been  holdcn  lawful. (o)     This,  to  be  ^ure,  is  no  di- 
rect precedent  for  the  exercise  of  a  similar  discretion,  in  a  ci- 
vil cause  ;  but  it  shows  that  the  discretion,  of  which   we  are 
speaking,  will  admit  of  no  detinite  limit,  and  must  depend  up- 
on the  particular  circumstances   calling  for  its  exercise.     Be- 
sides, the  defendant  may  at  any  time,  c:et  rid  of  the  arrest,  by 
adjourning  on  security  ;  and  his  very  inability  to  do  so,  will,  in 
ninf  cases  out  of  ten,  show  that  the  plaintiiFs  danger  of  l)^^   by 
his  discharge,  is  not  chimerical.    I  make  these  remarks,  to  show 
that  plaintiff's  ought,  in  general,  to  huve  h  liberal  time  for  pre- 
paration. Defendants  are  frequently  very  clamorous  about  be- 
ing detained,  and  generally  the  more  so,  where  they  intend  to 
escape,  or  otherwise  cheat  the  plaintiff  out  of  his  debt  ;  and  the 
ju.stice  will  be  troubled  with  repeated  motions  for  their  dis- 
charge ;  but  such  motions  ought  to  be  refuned  until  full  tiaje  is 


(«)  1  N.  R.  L.  389,  f .  4. 
(o)   Vu\.  aurhoritiei  cited,  I  Chit- 
ty's  Cr.  L.   73.  ^ 
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given,  not  only  to  notify  the  plaiotiff  of  the  arrest,  but  also  U^ 
make  his  arrangements  for  trial.  After  such  time  has,  in  the 
opinion  of  the  justice,  upon  all  the  circumstances,  expired,  if 
the  plaintiff  will  not  move  to  adjourn,  he  should  discharge  the 
defendant. 

The  justice  can  in  no  case,  give  judgment  in  the  plaintifiT^ 
favour,  on  the  return  of  a  warrant,  unless  he  be  present  ift 
court  by  himself  or  his  attorney,  &c.(j>)  The  same  rule  un- 
doubtedly  extends  to  other  process. 


SECTION  n. 
HOfV  THE  PARTIES  ARE  TO  APPEAR. 

Any  one  may  appear  in  proper  person  ;  except  infants,(9||: 
and  corporations  aggregate,  (r)  The  former  must  appear  by 
Bext  friend  or  guar<San  ;(s)  the  latter,  by  attorney  appointed 
under  their  corporate  8eal.(^)  Idiots  must  appear  in  person^ 
(u)  but  a  luuatick.  of  full  age ,^  may  appear  either  in  person 
or  by  attorney  ;(v)  and  the  court,  on  motion  of  the  plaintiff^ 
will  appoint  an  attorney  to  appear  and  defend  fbr  him.(w)  If 
he  be  an  infant,  he  must  appear  by  next  friend  or  guardian,  the 
same  as  an  infant,  in  other  cases. (x)  A  married  woman  when 
she  appears  alone,  must  appear  in  person  ;  but  where  husband 
and  wife  sue  or  are  stied,  he  may  petidn  an  attorney  for  them 
both  ;{y)  and  where  an  in£int  sues  as  co-executor  with  an- 
other, the  executor  of  fuH  age,  may  retain  an  attorney  for  both. 
(2)  But  where  an  infant  defendant  is  sued,  a  guardian  must 
be  appointed  for  him  by  the  justice,  before  judgment  render- 
ed, in  all  cases,  whether  he  be  sued  alone  or  with  others,  and 
if  this  is  not  done,  the  judgment  will  be  reversed,  not  only  as 
to  the  infant,  but  such  de^ndants  of  full  age,  as  were  joined 
with  him. (a)  If  an  infant  plaintiff  appear  by  attorney,  it  must 
be  pleaded  in  abatement,  and  is  not  a  ground  of  non-suit  at  the 
trial  ;  and  after  verdict  or  judgment  in  favour  of  such  infant 


^mH* 


(p)  9  John.  140.  (te)  IS  John.    134. 

(q)  Vifl.  Tidd,  69,  70,   &    cases  (:r)  Ante,  146. 

there  cited.    2  John.  192.    8  John.  (v)  Vid.  DunUp*s  N.  T.  Pract. 

flS.  86 

(r)  Tidd.  63.     Co.  Litt.  66.  b.  (s)  2  Saund.  212,  219.  n.  6. 

s)  TirM,  69,  70,  &  cases*  iu.  (a)  2  John.  192.  8  id.  418.      tl 

V)  id.  63.  id.  460.    14  id.  417.    2  Saund.  212. 

u)  id.  ante,  146«  ar 
r)  Antey  \4Ai 
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plaintiff,  the  defect  U  cured  by  the  ttatote  of  amendments  and 
jeofails.(6}  It  also  seems,  that  in  an  action  against  hasbaiid 
and  wife,  the  wife  being  under  age  must  appear  by  guardi- 
an, (c) 

An  appearance  of  some  kind,  by  the  plaintifi*  is  essential  in 
all  cases,  to  enable  the  justice  to  proceed  and  give  judgmen 
m  his  favour,  even  where  the  defendant  confesses  judg*- 
me,nt.  This  has  been  explicitly  holden,  and,  in  one  case,  a 
judgment  by  confession,  was  reversed  for  the  reason,  among 
otb«>rs,  that  the  plaintiff  did  not  appear  in  the  court  before  the 
justice,  to  receive  the  confession. ((2)  And,  upon  the  same 
principle,  no  judgment  can  be  rendered  in  favour  of  the  de» 
fendnnt  until  he  actually  appear  in  some  form  to  demand  such 
judgment.  Nor  can  a  ju^ment  be  rendered  against  the  de- 
fendant, until  he  appear  in  proper  form,  except  in  two  cases  \ 
these  are  upon  »the  return  of  a  summons  personally  served, 
or  an  attachment  duly  executed^  against  a  defendant  having  a 
right  by  law  to  appear  in  proper  person,  or  by  attorney. («) — 
If  the  defendant  have  not  this  right,  a  judgment  rendered 
against  him,  even  upon  his  default,  on  summons  or  attachment, 
will  be  reversed  on  certiorari.  Thus,  should  a  justice  render 
judgment  agi^ast  an  infant  defendant  on  his  default,  upon  the  re- 
turu  of  a  summons  personally  served,  or  an  attachment  execuf, 
ted  against  him,  without  first  appointing  him  a  guardian  to  ap- 
pear and  defend,  the  judgment  is  erroneous.(/)  Even  a 
written  confession  of  a  judgment  by  a  defendant,  is  irregular,  uo* 
less  he  regularly  appear  in  court  before  the  justice,  to  maki^ 
the  8ame.(g) 


SECTION  IIL 

<^F  APPEARANCE  BY  ATTORNEY, 

All  persons  of  full  age  may,  if  they  choose,  appear  in  this 
t:ourt  by  attorney,  except  married  women  and  idiot.<*.(^)  And 
all  persons  are  capable  of  being  attomies  in  this  court,  as  weQ 
as  to  transact  any  other,  the  private  busineiss  of  their  pnnci* 


<h)   1   N.  R.  L.  119.     7  Jobs.  {/)  Vid.  cases    cited  last  note 

373.  (a) 

fc)  2  Lev.  88.  (^>  B  John.  126,  7^ 

U)  9  Jobn.  140.  {h)  Vid.  Bac.  A1>r.  til»  attorne/. 

^  I  N.R.  L.  3S«,t.9.  id.899,  (B) 
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pal.  It  is,  therefore,  no  objection,  that  the  person  authorized 
to  manage  a  cause  in  this  court  as  attorney,  or,  iu  general ,  to 
transact  any  other  business  for  the  principal,  is  an  infant,  nrrar- 
ried  woman,  a  person  outlawed,  a  slave,  alien,  &:c.(i)  Hut 
there  are  two  exceptions  to  this  rule,  created  by  statute, (j  ) 
which  enacts  *'  that  no  justice  of  the  peace,  or  constable  ser- 
ving the  original  or  jury  process,  in  any  cause,  shall  be  per- 
mitted to  appear  and  advocate  for  either  party,  in  any  such 
cause/'  But  they  may  appear  as  attorney,  and  n^erely  join 
i8SQe,(^)  and  indeed  do  any  act  in  the  course  of  the  cause, 
except  appearing  and  advocating  at  the  trial  thereof ;  for 
the  statute  refers  to  an  appearance  at  the  time  of  the  trial,(i) 
If  they  should  appear  and  advocate  at  the  trial  the  party  em- 
ploying them,  could  not  assign  this  for  error  on  certiorari. (in) 

This  authority  to  appear  and  act  as  attorney,  may,  without 
doubt,  be  either  written  or  by  parol,  and  a  mere  verbal  re- 
quest for  that  purpose,  is  a  sufficient  authority  to  appear  and 
manage  the  cause,  though  not  to  release  the  interest  of  a  wit- 
ness.(7i)  And  the  attorney  is  not  interested  in  the  cause,  so  as 
to  prevent  his  being  a  witness,  and  he  may,  therefore,  himself 
be  sworn  to  prove  his  right  or  authority  to  appear,  upon  the 
opposite  party  objecting  that  he  has  no  power.  And  where  the 
power  of  attorney  was  in  writing,  and  the  attorney  named  in  it, 
was  himself  the  only  suht^clibing  witness  to  the  execution  there- 
of, it  Wcis  holden,  that  he  was  competent  to  prove  his  own  author^ 
ity.{o)  Indeed,  we  shall  see  hereafter,  that,  being  the  only 
subscribing  witness,  he  was  therefore  {\\^  only  person  who  could 
ha> '  piovtd  such  {lower,  while  it  was  within  the  power  of  the  par- 
ty tu  |irocure  his  attendance  upon  the  trial  \{ji)  and,  if  the  objec-r 
tion  ot  a  want  of  power  be  raised  by  the  opposite  fiarty,  the  au- 
thority of  the  attorney  to  appear,  must  he  proved,  the  same 
as  any  other  fact  in  the  course  of  the  trial  ;  and  the  mere  )»ro* 
duct  ion  of  a  written  power,  unless  its  execution  is  admitted, 
or  the  formal  proof  thereof,  waived  by  the  party  having  a  ri<fht 
to  object  to  its  sufficiency,  will  not  be  enough,  without  proving 
its  due  execution,  in  the  ordinary  mode  of  proving  other  writ- 
ten instruments,  which  we  shall  consider  when  we  come  to 
speak  of  evidence. (9) 

With  regard  to  the  form  of  the  warrant  of  attorney,  it  may 
be  either  ;^««€ra/,  to  prosecute  or  defend  all  actions,  or  partic- 
ular ^  to  prosecute  or  defend  a  single  action  or  actions,  mention 
ed  therein. 


*•- 


I 


Si)  id.  tit.  attorney. 
n\  y.ll.  L.  399,8.27, 
(k  9  John.  354. 

<0i»  >rf-  3:2,3.. 

(m)   &  id.  3^3. 


'n)  11  i(!.-i(i4. 
[0)  15  i.l  i46. 

A^icl.  Po^t,    PVult'llCCi 


John.  369,  TO. 
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t'ORM   OF    A    WARUAJIT    OP    ATTORNEY,     TO   PROSECUTE   A    SIXGLE 

AC  noK, 

I  DO  HEREBY  APPOINT  Jokn  StiUsj  HIV  attoTncy,  to  com- 
tneikce  and  prosecute  in  my  nnnDe  and  behalf,  an  action  of  tres- 
pass on  the  case  against  i?ic/i«rd  Roe,  before  Philip  Green,  Esq. 
one  of  the  jnstices  of  the  peace  of  the  county  of  SamtojjH,  or 
to  prosecute  any  i»uch  action  already  commenced  and  depending 
before  the  said  justice  ;  and,  in  bis  discretion,  to  do,  execute, 
suffer,  and  receive,  all  acts,  deeds,  and  thint^s,  in  my  name, 
touching,  or  any  ways  relating  to  the  conducting;  and  prosecu- 
tion thereof,  to  judgement,  execution  and  final  collection,  or"  dis- 
charge, which  I  might  or  could  do,  execute,  sufTer,  or  receive, 
in  ray  proper  person,  and  to  settle  or  compound  such  action. 
Witness  my  band  and  seal,  the  1st  day  of  September,  A.  D.- 1820. 

James  Jackson  y  (L.  S.) 
Sealed  axd  delivered, 
IN  presence  of 
John  Stiles, 

iORM  OF  A  warrant  OF  ATTORNEY    TO    DEFE^"D  A  PARTICULAR 

ACTION. 

I  DO  HERRBY  APPOINT  John  SHUs^  my  attorney,  to  defend, 
in  my  name  and  behalf,  an  action  of  trespass  on  the  case,  to  be 
commenced  against  me  by  James  Jackson^  before  Philip  Green, 
Esq.  one  of  the  justices  of  the  peace  of  the  co'inty  of  Saratoga, 
or  to  defend  any  such  action  already  commenced  and  depending 
before  the  said  justice  ;  and,  in  his  discretioti,  to  do,  execute, 
suffer,  and  receive  all  acts,  deeds  and  things,  in  my  name,  touch- 
ing tbe  defence  thereof,  or  in  any  ways  relating  thereto,  or 
toucliing,  or  in  any  ways  relating  to  the  collection  or  discharg- 
ing of  any  judgment  which  may  therein  be  rendered  in  my  fa- 
vour, or  for  the  compounding  and  discharging  such  action,  which 
1  might  Of  could  do,  execute,  suffer  or  receive  in  my  proper 
person.  Witness  my  hand  and  seal,  the  first  day  of  September, 
A.  D.  1820. 

Richard  Roe,  (L.  S.) 
Sealed  and  delivered, 

IN  PRESENCE  OF 

John  Stiles. 

The  ahove  warrants  of  attorney  may  be  framed  so  as  to  au- 
thorize the  prosecution,  or  defence  of  any  number  of  actions, 
either  commenced,  or  to  be  commenced  ;  or  the  warrant  of  at-  • 
tomcy  may  be  drawn  in  the  following  general  forms.  The  pow- 
er will  then  answer  the  same  purposes  as  the  above,  and  be 
roach  more  extensive  in  its  operation  should  this  become  ne- 
cessary. It  \f^  advisable* to  adopt  the  following  forms,  therefore, 
hi  all  these  cases,  Dot  merely  oa  account  of  their  greater  brey- 
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&ty,  but  because  their  general  laogoage  will  lave  the  daneer  ot 
^  mistake  io  particulars,  as  to  the  nature  of  the  action,  tlie  jus- 
jlice,  parties,  &c.  which  would  render  the  preceding  warrantBl 
altogether  inoperative. 

FOKM   OF   A  GEKCRAL   WARRANT   TO   PROSECUTE. 

I  no  HERESY  APPOINT  Jokn  StUti^  my  attorney,  for  me 
and  in  my  name«  to  prosecute  any  action  or  actions  to  he  com- 
jnenced  by  him«  or  now  depending,  before  any  justice  of  the 
peace  of  the  state  of  New<»York,  against  any  person  or  persons 
whatsoever,  in  my  favour,  either  severally  or  jointly  with  any 
other  person  or  persons  ;  and  in  his  discretion  to  do,  execute,- 
suffer  and  receive  all  acts,  deeds  and  things,  which  he  shaU 
deem  necessary  for  the  effectual  prosecution  thereof  to  judg- 
ment, execution  and  final  collection,  or  discharge,  which  I  might 
0T  could  do,  execute,  suffer  or  receive,  in  my  proper  person^ 
and  also,  in  his  discretion,  to  settle,  or  compound,  any  such  ac- 
tion or  actions.  Witness  my  hand  and  seal,  the  1st  day  of  Sep- 
tember, A.  D.  1820, 

JamtjB  Jacksony  (L.  S.) 
Sealed  and  delivered, 
in  presence  of 
Jiihn  Stiles, 

FORM  OF   A  OEIVBRAL  WARRAST   TO  DEFEND. 

I  DO  REREBY  APPOINT  John  StiUs,  my  attorney,  for  me  and 
^n  my  name,  to  defend  any  action  or  actions,  to  he  commenceij, 
or  now  depending,  against  me,  either  severally  or  jointly  with 
any  other  person  or  persons,  by,  or  in  the  behalf  of  any  persoo 
0T  persons  whatsoever,  before  any  justice  of  the  peace  in  thei 
state  of  New- York  ;  and  in  his  discretion,  to  do,  execute,  suffer, 
and  receive  all  acts,  deeds  and  things,  which  he  shall  deem  ne- 
cessary, for  the  effectual  defence  thereof,  and  the  collection  or 
discharge  of  any  judgment  or  judgments,  which  may  he  therein 
rendered  in  my  favour,  which  1  might  or  could  do,  execute,  suf- 
fer, or  receive,  in  proper  person,  and  also,  in  his  discretion,  to 
settle  or  compound  any  such  action  or  actions.  Witness  my 
band  and  seal,  the  first  day  of  September,  A.  D.  1820. 

Richard  Roe,  (L.  S.) 
Sealed  and  delivered , 
IN  presence  of 
John  Sittes, 

For  the  convenience  of  proving  these  warrants,  let  them  be 
witnessed  by  the  attorney  himself.(r)     The  above  forms,  au- 


^9t0mm^mtitmmm^mi^imii^f*mmm^mim^ 


Co  1^  id.  146,  ants,  ^. 
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tlioriziiig  the  attorney  to  do  any  act^  ire*  touching  the  protecutio» 
or  defence  of  the  cause,  confer  a  power  which  it,  many  times,  he- 
comes  necessary  to  esercise,  in  the  coarse  of  a  prosecution  or 
defence,  and  which,  we  have  seen,  cannot  he  exercised,  ander 
a  mere  parol  power ^  to  appear  and  conduct  the  suit ;(«)  I  mean 
the  power  of  releasing,  or  receiving  a  release  from  a  witness, 
who  is  objected  to  for  interest,  and  whose  competency  the  par- 
ty might  wish  to  restore  by  release.  (^)  The  form  of  this  release, 
will  hie  given  when  we  come  to  the  head  of  evidence.  Where 
the  attorney  executes  it,  he  should  da  this  by  afExing  the  name 
and  seal  of  his  principal,  and  it  should  be  drawn  in  the  name  of 
bis  principle  ;  and  where  he  receives  it,  the  release  should  be 
drawn  to  his  principal  by  naffle.(«)  In  both  instances  it  shoold 
%e  signed  and  sealed* 


SECTION  rv. 

01*  APPEARA?rCK  BY  NEXT  FRIEND  OR  GUARDIAM 

An  infant  under  the  age  of  twenty-one  years,  except  where 
tie  is  co-executor  plaintiff  wiih  others/i?)  cannot  appear  either 
in  per8on(w)  or  by  attorney  ;(x)  but  if  plaintiff,  be  must  appear 
by  guardian,  or  by  his  next  friend,  (usually  called  prochein  amy) 
or,  if  defendant,  he  must  appear  by  guardian.  Thi9  next  friend, 
or  guardian,  must  be  appointed  by  the  courts  and  if  judgment  go 
against  an  infant,  without  such  appointment,  it  is  in  all  cases  er- 
ror, (with  the  above  exception  of  co-executors,)  and  the  judg* 
ment  will,  as  we  have  seen,(y)  be  reversed,  on  certiorari y  from 
this  single  cause.  Any  person,  of  full  age,  who  will  undertake 
the  infant's  cause,  may  be  appointed  his  prochein  amy,  or  guar- 
dian. Bat  9a  the  prochein  amy t  or  guardian  for  plaintiff,  is  li* 
able  for  the  costs  recovered  against  the  plaintiff,  the  justice 
ought  to  be  satisfied  that  he  is  capable  of  binding  himself,  and  is 
moreover  able  to  pay  such  cost» ;  for  an  infant  plaintiff  is  not 
liable  for  costs. (2)  But  this  is  otherwise,  with  a  guardian  for 
the  defendant.  He  is  not  liable  for  coHts,  or  any  part  of  the  judg* 
ment  recovered  against  his  ward.  Th*j  infant  himself  is  liable 
for  theae.(a)    And  so  would  an  iufant  plaintiff  be  liable,  on  the 


(«)  Ante,    292. 
0)  11  John.  464. 
fu)  6  id.  94.  Ante,  43. 
h)  2Sauiid.  212,  213.  n.  6^ 
fu?)  9  John.  159*. 
<s>  2  id.  19^ 


Ante,  29a 

Cro.  Eliz.  38.    1  Str.  548.    2 
Str.  708. 

(a)  Dyer,  104.    I  Bulst.  1S9»   ^ 
Str.  1217'. 
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same  principle,  upon  a  judgment  against  him  on  a  set  off,  for  a 
sum  of  money  besides  costs.     We  have  said  that  the  prochan 
amy.  &c.  is  liable  for  costs.     But  how  is  the  defendant  to  col- 
lect  them  of  him  ?     This  cannot  be  done  by  execalion,  for  the 
prochein  amy,  &c.  is  not  a  party.     In  the  Supreme  Court,  or 
t'ommon  Pleas,  it  is  done  in  default  of  his  paying  the  costs  on 
demand,  by  committina;  him  on  an  attachment,  as  for  a  contempt ; 
(b")  and  I  believe  this  is  the  only  mode  of  proceeding  against  the 
prochein  an.y,  ^c.  himself  '  The  mere  assent  of  i^e  procl^m 
amy   ^c.  to  become  so  on  the  infant's  petition,  and  his  conse- 
quent appointment  by  the  court,  does  not,  in  terms    opciate  as 
a  contract  to  pay  costs  to  the  defendant,  so  as  to  authorize  a  suit 
for  the  costs,  in  this  point  of  view ;  and  I  know  of  no  power 
which  the  justice  has,  to  treat  their  non-payment  as  a  contempt, 
to  issue  his  process  of  attachment  accordingly,  and  commit  for  a 
refusal  to  pav.     And,  until  his  power,  in  this  particular,  is  bet- 
ter ascertained  and  understood,  than  it  now  is,  it  would  certain- 
ly not  be  advisable  thus  to  proceed.    But,  1  find  that  our  courts 
will   not  only  require  a  prochein  amy,  or  guardian  for  an  lotant 
plaintiff  but  that,  on  motion  of  the  defendant,  they  will  compel 
such  prochein  amy.  <^c.  to  give  security  to  pay  the  coste  to  Uic 
defendant. (c)     1  should  therefore  advise,  especially  if  the  de- 
fendant insist  upon  it,  that  before  the  justice  proceed  to  an  is- 
sue with  the  cause,  he  require  the  prochein  amy  or  guardianio 
sign  in  addition  to  the  usual  assent  to  receive  the  appointment, 
a  promise,  or  covenant,  or  other  security,  to  the  defendant,  ob- 
lieatine  himself  to  stand  accountable  to  the  defendant  for  such 
costs  as  shall  be  recovered  by  him  against  the  plaintiff.     Upon 
such  a  contract  the  defendant  woul.l  have  a  remedy  by  smt.     I 
have  accordingly  added  such  a  clause,  in  the  form  which  1 
have  given  of  an  assent,  by  a  prochein  amy,  Src  to  an  appwirt- 
nient  by  the  court.     Should  this  be  refused,  the  justice  might 
also  refuse  to  proceed,  and  non  suit  the  plaintiff,  but  not  award 
costs  against  him.     This,  as  we  have  seen,  would  be  error,  he 
being  an  infant. 

I  make  the  above  remarks,  and  shnll  follow  them  up  in  the 
form  of  admission  which  I  give,  because  the  power  of  a  justice 
to  appoint  a  prochein  amy,  or  guardian,  is  settled  ;{d)  and  there 
can  be  no  doubt  he  has  a  right,  in  the  execution  of  this  power, 
to  ^ee  that  the  person  who  volunteers  to  receive  this  appoint- 
ment is  f«lly  and  effectually  subjected  to  its  incidental  liabili- 
ties at  common  law,  whatever  the  rule  may  be  with  regard  to 
the  infant's  liability  fir  costs,  and  whether  judgment  may  go 
acrainst  him  for  such  costs,  or  not.     Of  this  there  is  no  question 


h)  Vid.  HiiUock^s  L.  C.  224.  (d)  2  JoUn.  192. 

rS  I  T.  K.  491. 
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at  tbe  commoQ  lanr :  the  authorities  we  have  cited,  speak  a  l»n« 
guage  to  this  point,  which  precludes  all  possibility  of  doubt. (e) 
Judgment  cannot  be  rendered  against  an  infunt  plaintifT  for  costs. 
But  this  is  the  language  of  the  common  law  only*     The  )lth 
section  of  the  twenty-five  dollar  act,{/)  directs  a  judgment  for 
costs  in  all  eases^  a^ain»t  the  losing  party,  without  exception, — 
This  clause  has  s:eneraUy,  been  considered  as  not  yielding  to 
the  exceptions. of  the  common  law  ;  and  the  better  opinion,  per** 
haps,  is,  that,  after  a  prochcin  amy^  or  guardian  appointed  for  the 
plaintiff,  judgment  may  go  against  him  for  cosU.     Even  at  com- 
mon law,  %vhere  an  infant  plaintiff  was  taken  in  execution,  and 
committed  to  gaol  for  costs,  the  court  refused  to  grant  him  sum- 
mary relief,  and  held  that  his  only  remedy  was  by  writ  of  er-> 
ror.(^)     Executors  or  administrators  are  generally  not  liable 
for  costs  upon  judgment  against  tbcm,  cither  at  the  common  law, 
or  under  our  general  statute  concerning  costs  ;(k)  but  this  priv-* 
ilege  is  not  allowed  (hem  in  a  justice's  court,  whether  plaintiffs 
or  defendants. (»)     The  proceedings  in  a  justice's  court  are  to 
be  regulated  entirely  by  the  act  conferring  its  jurisdiction,  and 
where  this  statute  speaks,  it  can  borrow  nothing  by  implication 
from  the  common  law,  or  from  other  statutes  \(j)  and  the  Su- 
preme Court  have  decided,  that,  in  all  suits  brought  under  the 
ten  pound  act^  costs  are  given  of  course,  where  a  debt,  or  dam- 
ages sre  recovcred.(fc)     There  is,  therefore,  little  doubt,  -that 
judgment  mny  go  against  an  infant  plaintifi',  for  coits  as  uell  a^ 
damages ;  and  that  the  defendant  may  elect,  eilhor  to  collect 
them  of  the  infant  on  execution,  or  pursue  the  prochcin  amy^ 
when  be  i>ecomes  regularly  bound  to  pay  the  Kame,  as  he  might 
4I0  any  other  collateral  security.     The  prochein  armj,  or  guar- 
dian of  tbe  plaintiff,  is  liable  to  tlie  justice  for  his  fees,  to  the 
same  extent  ua  a  plaintiff  would  be  liable,  in  ordinary  ca9es,(^ 
Esp.  Uep.  473,)  and  an  action  of  assumpsit  will  lie  for  them,  (id.) 

If  an  infant  plaintiff  appear  l^  attorney  or  in  person,  and 
judgment  be  for  him  it  is  cored  by  the  statute  of  amendments 
and  jeofails,  and  the  judgment  will  not  be  reversed  for  this  rea- 
son, as  it  will  when  ag:unst  him.(/)  But  this  is  otherwise  of  an 
infimt  defendant.  He  must  hare  a  guardian  in  all  cases,  or  he 
may  gel  rSd  of  a  judgment  in  his  own  favour,  upon  certiorari,  if 
the  ceremony  01  this  appointment  be  omitted. 

Upon  its  being  moved  in  any  way  before  the  justice,  that  a 
frochein  amy,  or  guardian  be  appointed,  the  justice  piay  satisfy 


(e)  Vid.  farther  Hnllock's  L.  C.         (i)  10  Jobn.  S6C. 
miy  3,  4.  (  y  )  2  CaiiiM,  134. 


^ 


f)  I  N.  R.  L.  SS3.  a)  I  John.  317,  per  Kent^  ch.  J. 

g)  Str.  1217.     Y\  Eft«t,  6.  (O  1  N.  R.  L.  119.  id.  SW,  •.  17, 
^}  I  I^.  R.  L.  3i3.  7  ioha.  373-. 
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himseiron  inspecting  the  pr<»tended  infant,  whether  he  be  ofrufl- 
age,  or  whether  he  be  an  itrfant  as  is  pretended,  and  if  he  he  satis*' 
iied'upon  view  that  he  be  of  full  age,  he  may  decide  this  to  be  the 
case,  and  refase  the  appointment ;  and  such  decision  will  be  con- 
clusive.    And  though  it  should  turn  out  that  the  justice  be  mistn*- 
ken«  his  record  will  conchide  the  parties;  and  the  Judgment 
eaonot  be  reversed  for  this  cause,  by  either  party,  (m)     If  the 
plaintiff  will  not  appear  by  prochein  amy,  or  guardian,  the  jus- 
tice should  nonsuit'  him,  or  give  judgment  against  him  upon  a 
plea  in  abatement,  but  not  for  costs.     The  de^ndant  has  a  right 
to  insist  upon  a  proper  appearance,  and  is  not  compellable  to 
answer  the  plaintiff  *s  decHiration  without  one:     He  is  not  only 
entitled  to  this  additional  security  for  his  costs*,  but  if  this  be 
omitted,  should  the  jiidgment  be  against'the  plaintiff,  the  defen- 
dant could  not  retain  it.     Such  judgment  might  be  set  aside,  on 
certiorari^  with  costs  to  be  paid  by  the  defendant,  as  we  have 
before  seen.     For  the  same  reason,  the  plaintiff  has  a  right  to 
insist,  and  indeed  should  insist,  for  bis  own  safety,  upon  the  ap- 
pointment of  a  guardian  for  an  infant  defendant.     Upon  the- 
plaintiff's  motion,  therefore,  the  justice  should  order  the  defen- 
dant to  appear  with  his  guardian,  and  have  him  duly  appointed 
forthwith,  and  unless  he  do  so,  the  justice  may  appoint  any  oth- 
er person  forhioiy  who  will  undertsike  the  trust,  to  he  named' 
by  himself  or  tHe  phiintiff.(nr)     The  same  course  should  be  pur- 
sued wbe  re  the  defendant  makes  default  ui)on  a  summons  or  at- 
tachment, i.  e.  the  plaintiff  must  himself  in  such  case  see  that' 
some  person  is  appointed  guardian,  and  the  justice  ought,  in 
these  cases,  to  appoint  the  nominee  of  the  plaintiff,  unless  be 
have  some  one  better  at  hand,  who  will  undertake  it.(o)     If  the 
defendant  have  not  appeared  at  all,  of  course,  no  notice  to  htm. 
to  appoint  a  guardian  is  necessary.     The  prochein  amy  shoutd^ 
be  appointed,  before  the  plaintiff  declares,  or  the  defendant  is ' 
not  bound  to  plead  ;  and,  in  like  manner,  the  defendant's  guar- 
dian should  be  admitted  before  plea,  and  if  the  defendant  ap- 
pear in  person  or  by  attorney,  the  plaintiff  should  object  to  sncii* 
appearance,  and  proceed  to  have  a  guardian  appoiottd  as  abo^*e 
directed.  (  J?) 


(m)  3  John.  437.  (a)  id. 

(n)  Barnes,  418,    k  vid.  id.  413.         (j))a^, 
2  Srund   117  t\  n.    (1)     Str.   1076. 
2  Wils.  50. 7  Taont.  m. 
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SECTION  V. 

aOfV  A  PROCHEm  AMYy  OR  GUARDIAJ^  FOR  PLAINTIFF 

IS  TO  BE  APPOIjrrEU.  ' 

When  an  infant  wishes  to  commence  a  suit,  the  justice  is  to 
issue  the  process  iipplied  for,  in  the  same  manner  as  if  the  plain- 
tiff were  of  full  iige.  JBut,  on  his  appearing  in  court  at  tlie  rer 
tura^  he  should  mention  to  the  justice,  that  he  wishes  some  per- 
son present,  naming  him,  to  »ct  as  his  next  friend  or  guardian  in 
his  behalf.  The  prochein  umy,  or  guardian,  should  then  sign 
the  proper  agreement,  upon  which  the  justice  minutes  his  ap^ 
pointment  in  bis  docket. 

Though  the  names  of  guardian  and  prochein  amy  are  often 
used  indiscriminately,  and  an  infant  may  sue  either  by  one  or 
the  other,  yet  in  practice  an  infant  plaintiff  generally  sues  by 
bis  prochein  amy ;  but  an  infant  defendant  must,  in  all  cases,  ap« 
pear  and  defend  by  his  guardian.  Co.  Litt.  135,  b.  3,  Inst.  261. 
3  Sir.  784.  In  the  forms,  I  have  supposed  the  plaintiff  to  ap- 
peal* by  prochein  amy* 

The  person  appealing,  either  for  the  plaintiff  or  defendant, 
iDust  be  appointed  for  that  particular  purpose,  by  the  magistrate  ; 
and  a  parent,  guardian  in  socage,  guardian  by  testament,  or  a 
general  guardian  appointed  by  the  Chancellor  or  Surro^jjate^ 
iiajk'e  no  more  right  than  any  other  person  to  appear  and  prose- 
cute, or  defend  for  the  infant  until  received  and  empowered  by 
the  justice  in  due  form.  But  they  ought,  without  doubt,  in  ge- 
neraK  to  be  received  and  appointed  in  preference  to  others,  pro- 
vided they  are  willing  to  serve,  and  have  no  interest  adverse  to 
that  of  the  infant.  In  some  instances,  however,  this  would  be 
highly  improper,  for  it  is  often  the  case  that  an  infant  sues  hit 
own  guardian,  while  yet  under  cige.  In  such  case,  or  where  the 
guardian*8  interest  is  adverse  to  liiat  of  the  infant,  he  ought  not 
to  be  appointed,  or  suffered  to  intermeddle  at  all  in  the  affair 
depending.  If  it  turn  out  in  the  course  of  the  triid,  that  the  pro^ 
chein  ainy^  or  guardian  for  the  plaintiff,  is  a  msrteriid  witness  in 
his  favour,  the  justice  may  discharge  him,  on  some  competent 
person  taking-his  place  and  entering  into  the  same  engagement ; 
and  this  he  ought  to  do,  in  order  to  restore  the  competency  of 
the  witness.(9)     The  defendant's  guardian  may,  of  cogrse,  be  a 


<mm 


(q)  I  Vss.  juDZ.  Its.    %  id.  14$. 
12  id.  493. 
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mtness  for  him,  withoat  a  discharge,  for  be  is  not  liable  e?en 
ibr  costs,  aod,  therefore,  has  do  possible  iotereat. 

form  of  agreement  to  be  prochein  amv.(r) 

Justice's  Coitrt. 
James  JackioUy  \ 

V.  \  Before  Philip  Green^  Esq.  justice  of  the  peace. 

Richard  Roe,    ) 

Saratoga  County,  $s, 

I  do  accept  and  agree  to  be  next  friend  of  James  Jackson^ 
the  plaintiff',  an  infant,  under  the  age  of  21  ^'ears,  to  prosecute 
this  action  for  him  according  to  bis  desire  and  at  his  request. — 
And  farther,  1  do  hereby  covenant  with  the  defendant  above 
named,  to  pay  him  such  costs  as  he  shall  recover  against  the 
plainti£f  above  named,  by  judgment  in  the  above  cause  :  For 
value  received.  Witness  my  hand  and  seal,  the  1 2th  day  of 
September,  A.  D.  1 820. 

John  Stiles,  (L.  S.) 

^ALED  AND  DELIVERED, 
IN  PRESENCE  OP 

James  Denn, 

Should  the  above  covenant  clause  be  omitted,  still  the  appoint* 
meat  would  be  valid  for  the  purpose  of  preventing  all  error  \m 
the  proceedings  ;  and  it  is,  of  course,  a  matter  of  discretion,  at 
least,  in  the  justice,  whether  he  will  require  such  covenant.  If 
this  be  not  inserted,  there  is  no  need  of  a  seal.  This  is  added 
to  prevent  disputes  about  the  considieration  of  the  agreement, 
should  a  suit  become  necessary  upon  it«  For  the  same  reason, 
the  courts  of  common  law  require  a  bond,  where  security  is 
giv^  for  costs.  A  subscribing  witness  is  not  absolutely  neces- 
•  sary,  whether^the  covenant  clause  be  inserted,  or  not,  as  we 
shall  see  when  we  come  to  speak  of  evidence  ;  for  the  execo- 
tion  of  a  sealed  instrument,  as  well  as  any  other.'  may  be  estab* 
lisfaed  by  evidence  of  hand  writing,  or  of  some  person  who  saw 
it,  though  he  do  not  become  a  subscribing  witness.  I  have  sop* 
posed  that  the  justice  has  a  right  to  insist  on  the  covenant  clause,^ 
from  what  was  said  by  Bti/Zcr,  J.  in  Doe  v.  Alston ^  I  T.  R.  491. 
It  would  seem  from  that  case,  that  the  justice  has  even  a  right 
to  require  surety  of  the  prochein  amy,  that  the  defendant's  costs 
will  be  paid. 


(r)  Vid.    Pcnniogtoa   on   srnaJl 
causes,  tU4. 
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SECTION  VL 
HOfV  TO  APPOINT  Ji  GUARDIAN  FOR  THE  DEFENDANT.(i) 

If  the  defendaot  select  a  gnardian,  he  appears  before  the  jus* 
lice  on  the  return  of  the  process,  meDtions  his  choice  to  the 
justice,  and  his  Domioee  is  then  to  sign  ao  agreement  in  the  foi« 
lowing  form : 

FORM  OF  AGREEMEKT  TO  BE  GUARDIAN  FOR  DEPEKDANT. 

Justice's  Court. 
Richard  Roe^     ^ 

ads.  V  Before  Philip  Green^  Esq.  jastice  of  the  peace. 

James  Jackson, } 

Saratoga  County,  ss. 

I  do  accept  and  agree  to  be  guardian  ot Richard  Roe^  the 
defendant  in  this  CHUse,  an  infant,  under  t4ie  age  of  2 1  years,  to 
defend  the  said  action  according  to  his  desire,  and  at  his  request. 
Dated  the  12th  day  of  September,  1820. 

Daniel  Fenn. 

» 

The  justice  then  mioiites  the  appointment  in  his  docket. 

If  the  defendant  make  no  choice  of  guardian,  omit  the  wotS^ 
-in  the  agreement,  **  according. to  his  desin^  and  at  his  request.** 

The  prochein  amy^  or  guardian  for  the  purpose  of  prosecuting 
or  defending  a  cause,  hath  no  poiver  to  release  ^witness,  in  or-, 
der  to  render  him  competent  (<) 

For  the  import  of  the  above  abbre?iations,  vs*  and  ads.  yid.. 
ante,  p.  258  note,  (0) 


(0    Vid.    Penaiagtoo   on  small         (1)  2  Scarkto's  Rep.  4t. 
cinusefl,  304. 


CHAPTER  VI. 
OF  PLEADUm  m  Ji  JUSTICE'S  GOUUT: 


SECTIOM  L 

#JP  PLEADL\Q  m  QEJ^EHAL,  AS  APPLICABLE  TO   THIS 

COURT 

Tnifi  parlies  having  properly  appeared,  -tbe  jncxt  subject  of 
consideration  is  the  pleadings  in  the  caase.  It  is  hardly  neces- 
sary to  mention,  that,  by  the  pleadings  in  a  Aiiit,  is  not  meant, 
as  by  many  people  it  is  understood,  the  arguing  or  advocating 
the  cause  before  the  court ;  but  the  allegations  of  the  parties, 
briefly  setting  forth  the  cause  of  action,  on  the  part  of^he  plain- 
tiff, and  the  defence,  on  the  part  of  the  defendant,  which  in  the 
Supreme  Court,  and  courts  of  Common  Pleas,  are  drawn  out 
with  great  exactness  and  perspicuity,  beginning  with  the  declar- 
ation, on  the  part  of  (he  plaintiff,  followed  by  the  plea  of  the 
defendant,  the  replication  of  the  plaintiff,  the  rejoinder  of  the 
defendant,  and  so  on  to  a  surrejoinder,  rebqtter,  eod  surrebut- 
ter, until  an  issue  is  taken,  that  is,  a  materia)  fact  js  affirmed  on 
one  side,  and  denied  on  the  other,  which  fact  the  jury  is  called 
in  to  try,  by  which  means  certainty  is  attained >  and  ahuodance 
•f  useless  litigation  shut  out  of  the  controversy,  (u) 

There  can  be  no  legal  objection  to  this  mode  of  proceeding 
»  justice's  courts,  in  case  the  parties  prefer  jt*  But  as  Ihe 
suitors  of  the  court,  and  indeed  the  justices  themsefU'.e^  are  pre- 
sumed in  a  large  majority  of  cases,  to  be  plain  peopfo,  uoac- 
<|aainted  with  legal  learninir,  pursoinsc  a  right  in  matters  of  so 
small  concern,  as  not  to  afford  the  aid  of  professional  men,  the 
proceedings  of  these  courts  are  calculated  on  .a  plan  of  (Simplici- 
ty, at  least  so  much  so,  as  to  dispense  with  that  legal  formality, 
which  would  render  professional  abilities  oece^siiry,  in  m»kins; 
•ot  the  demand  on  one  side,  or  the  defence  on  the  other. (i:) — 
And  hence,  under  the  hand  of  our  Supreme  Court,  the  tribuoitl 
where  the  jodgments,  in  the  court  of  which  we  arc  treating, 


(if)  FeDQiogtoa  on  small- catise^        (9)  id; 
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edaUftill  lately,  alone  be  reviewed,  a  system  of  pleading  has  growm 
up,  and  been  established  in  relation  to  the  latter,  wbicb,although 
corresponding  in  its  great  and  substantial  outlines,  with  that- of 
the  common  law  counts,  would  look,  in  the  eye  of  a  lawyer, 
like  the  being  of  another  species,  from  the  total  absence  of  form » 
and,  in  many  instances,  of  the  semblance  of  form.  Justice's 
courts  are  not  corrts  of  record,  and  do  not  proceed  according 
to  the  course  of  the  common  law  ;(w)  and  po  far  as  their  poar- 
en  are  concerned,  they  are  contined  strictly  to  the  authority 
given  them  by  the  statute  :  they  can  take  nothing  by  implica- 
tion, but  must  show  the  power,  which  they  exercise,  express- 
ly given  them  in  every  instance  (x)  The  Supreme  Court  will, 
moreover,  require  their  compliance  with  the  forms  prescribed 
by  the  statute  ;  and  if  they  have  been  departed  from,  and  are 
not  waived  or  cured  by  the  8tat»ite  of  jeofails,  the  proceedings 
cannot  be  supported. (i/)  These  proceedings,  however,  so  far 
foHh  as  regularity  and  form  are  in  question^  will  be  reviewed 
with  liberality  ;  and,  in  the  pleadin^^s,  technical  nicety  or' legal 
precision  is  notreqnired  ;  but  it  will  be  sufficient,  if  there  appear 
a  good  ground  of  action,  within  the  justice's  jurisdiction,  and 
that  the  merits  of  the  cause  have  been  fairly  tried. (z) 

This  total  disregard  of  form,  is,  however,  when  the  plead- 
ings come  up  for  review  before  the  Supreme  Court  on  certiorari 
where  no  objection  was  maiie  to  their  form  or  substance  in  the 
court  below.  Where  this  is  the  case,  almost  any  thing-  will 
serve  the  description  of  pleadings,  provided  it  appears,  to  tfane 
iSupreme  Court,  that  the  merits  have  been  fairly  triedi  But 
greater  accuracy  of  pleading  may  be  insisted  on  by  the  parties, 
while  in  the  court  below  ;  and  not  only  a  lack  of  substance  j  but 
even  of  form  may  be  objected  to,  as  we  shall  see  hereafter,  by 
demurrer,  which  it  would  be  errour  for  the  justice  to  disregard. 
Thus,  a  defendant  may  demur  specially  to  a  declaration  for  not . 
stating  the  day^(a)  on  which  the  cause  of  action  arose;  arfd  S9, 
I-  presume,  for  omitting  to  alledge  the  county  within  which  it 
arose,  though  both  are  mere  formal  objections.  Should  the 
papty  defendant  plead  to  such  a  declaration,  it  would  be  a  wai- 
ver of  the  objection  as  to  form,  and  so  would  an  answer  over  to 
any  other  pleadings.  After  an  issue  of  fati  journed,  in  a  jus-: 
tice*8  court  the  only  question  which  can  afterwards  arise  upon 
the  pleadings  in  the  same  court,  and  before  its  removal  by  ce'h- 


(w)   I  John.  cas.  20.  3  John.  (y)  3  Cwine^,  1S«,  S,    8  id.  134* 

429.  (s)  Vid.  I  John.  cas.  20.  I  Cainet 

It)   Vid.  1  John.  cas.  20.    S.  C.  594.  n.  (a)  3  id.  152.  id.  171.  Id.  187^ 

I.Cainps,  Rpfi.  504.  n,  (a)     1  Joha  3  John."  436.    10  id.  104.  id.  240.- 
ri5.22>J.  1  Caiuesf,  ISO.  (a)  14  John.  369. 
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^rori  or  af^peal  is,  whether  the  proofs  exhibited  in  the  course 
of  the  trial,  are  warranted  by  the  pleadings  interposed  by  the 
parties.  This  objection  must  always  be  made  in  the  court  be- 
low, or  it  w^ll  not  be  available  on  certiorari  ](^b)  but  where  no 
objection  i&  made  to  the  form  or  substance  of  the  pleadings,  or 
n-Dariance  between  them,  and  the  proofs  offered  or  received, 
every  necessary  averment,  which  is  omitted  in  the  pleadings, 
will  be  intended  to  have  been  supplied  by  proof,  unless  the 
contrary  expressly  appear  upon  the  justice's  return,  and  every 
tariance  will  be  intended  to  have  been  waived. (c} 


SECTION   II. 
OF  TBE  PnOPER  PARTIES  TO  THE  ACTIOJ^ :  A^'t) 
First,  or  the  parties  iif  ah  ACTrov  on  contract  . 
Who  must  be  plaintiff'  in  an  acUon  on  contract. 

1.  Every  action  ou  contract,  must  be  brought  and  carried  on « 
in  the  name  of  the  person  to  whom  the  engagement  violated 
was  originally  made,  unless  it  is  transferrnble,  aa  in  the  case  of  a 
gaol  bond  or  promissory  note,  ^c,  in.which  case,  where  the  con- 
tract is  assigned  (^  transferred,  it  may  be  brought  in  the  name 
of  the  assignee,  indorsee,  &c.({i)  and  the  indorsee  of  a  note^ 
negotiable  by  the  law  of  this  state,  may  sue  upon  it,  thoo«:b  it 
were  made  in  a  state  where  it  was  not  negotiable  by  taw.(e) — 
A  mere  agent  or  attorney,  cannot  maintain  an  action  in  his  own 
name,  though  the  engngement  be  made  to  him  as  the  agent  or 
attorney  of  another  ;  but  he  should,  in  all  cases,  sue  in  the  name 
of  his  principal. (/)  Nor  can  an  unincorporated  company  sue 
in  the  name  of  their  trustees  ;(g)  but  an  action  to  recover 
back  a  bet  upon  a  horse  race,  is  properly  brought  in  the  name 
of  the  one  who  made  the  bet,  though  he  acted  as  the  agent  or  de- 
positary of  others.  (A)  Where  a  contract  is  made  with  the 
overseers  of  the  poor,  the  action  must  be  brought  in  their  own 
name  for  a  violation  of  it  ;  and  they  are  not  for  this  purpose  a 
corporation,  so  that  their  successors  arcf  able  to  maiotain  an  ac- 
tion in  their  own  names. (t) 


(6y3  id.  436.  (/)   1"  John.  ^7.  6  Jofao.  94. 

(c)   1   John,  276.     2  Id.  210.    3  10  Foh...  nO€. 

id.  436.  (l-)  15  ifi   401. 

(rf)  t  Chitty's  pi.  3.  (ft)  13  i<i.  88. 

(e)l  John  cas.  139.  S  CainaS|  (t)  id.496. 
(;ase.  Erf.  321.  6,  c. 


TO   THE  ACTION. 


•tor, 


2.  Wlien  (tie  nam  nf  money  Ar  dsnuigei  ua  due  (a  MrernF 
(terf  uu)  ,ioinllj>,  they  niunl  uti  be  namcJ  m  plninltSft  in  Ibe  pro- 
teei  iiiiiJ  declnruticm  ;( j  ^  and  if  too  Bianv  or  (no  km  ht  miule 
|tlHinliff«,  Ihe  action  wtlt  luil  at  an;  8toge  oi  Uie  [iroc««iHngi,  on 
olycclioo  July  maile-C^) 

3.  I^ut  t{  nne  or  mnre  of  iiit<:h  joint  claimanli  sbnnld  die,  ttie 
aetioo  luitRt  be  brought  in  the  naoM)  of  Ihuse  wbOi«irviire.(0 

•I.  If  Ike  {mitua  nbn  ii  alaoft  notjtted  to  Ihe  claim  die,  bit 
«icculor  or  aJininiHtrsUir  muit  tw  for  i(.(m) 

&.  RiQCiilor?  or  adminiilrators  mtitl  all  jnin,  and  cannot  tae 
*epuTatr.\y  ;(«j  IhiI  ntiy  derecl  of  parlioa.  on  (hu  accouul,  itotihl 
be  narreil,  if  not  pleaded  in  abatenH;Dl.(a) 

6.  Tbe  nwignrp,  or  ai^^Rca  of  an  iniolreat  dt^blor,  can 

ahni    sill?   ii|ir..(,    |,i<    ronlriirl)  ;.'y*;.     bil     ll.tj    m->jr   prn--i'pd   t"- 


nf  ibi!  imulimnt,  erea  after  his  dixclurge.^^) 


BOI  'o  ni  ttct  rtiil,  wLitii  i.iils  iiuc  AI!•:rw.*^|)■■.^^uJ 

fCSn  nidy  he  dl^tniun't  m  ui  aetion  en  rimlrtUt, 

I.  Th<>  nclinn  iBuvI  he  brmif;ht  as^iiMt  the  parly  (o  the  oao- 
ttxL,*^pru>  or  •'■i/i/uJ,  un<l  nill  d(>I  liu  ug'UiiKt  bti  aguitvrbo 


U  J  I  n.  Bl.   81.    T  T.  tt.l 
(*>  I  tliUlj',   pi.  7,  B,   0. 


(0  I  mau>  aU  K 
MM. 


(d)  tSam\i.Vt.l 
i,JIChttt,>.aLl 

h\  lU  Ji.hi<.  49. 
(u)  U  U.  4T. 
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niwle  tl>«  ciKitrad.  anloH  it  l<irD  out,  tlut  hn  linil  no  natll 
nnil  ilii^  Im:  may  b»  ancil  upnn  it,  at  his  own  conuacl.fv] 


natt  sir- 


OnlbC  If 


5.  Wlwre  wrrnl  ]Wt«i>ii«  are  i'«nlly  lUUe.  nwl  wm  ur 
roorc  die,    (!■«  ndlop  miNl  bit  IrrvnuUi  ngntml  lliv  lurriTOFDr 

.  -    fu  Tor  n  <l*l>t  ihiti  from  i  mu^c  mmdiui,  herur 
I  hiivtionilii  liable,  MHlmuai  bt  Joined  nilh  itie  n 


TO  THE  ACTION. 


I.  Tha  artiiin  l<>r  n  lort, 

■nuKliI  ill  !bi-  mm"  'if  O.it-un 


.    ':-.■.    !T3.     AbI*. 


OF  THE  PROP] 

3.  ir  t<M  insn.v  be  tnailc  phin(ilV»,  the  ol'jtn-.liOQ  ii  fiitnl  bi  llie  J 
wlian,  >1  whaterer  a(iig;<:  it  lie  niiiile,  before  llie  ci>a*t  b  Utially^ 
•atiaiiltG(l.(m) 

4.  If  one  of  levetal  persona,  joinlty  entitled  to  ilHinnges.  fbd 
n  wrong;.  <lte,  thti  uclion  s)iouU  bo  bra'igbl  in  Iba  Mme  of  thtf 
iiiirviv<)ni.(ii)  But  tbie  objcclion  nUa.  1  Hiippn**,  ntuat  bs  madq 
by  plen  in  abaiement,  and  would  not  be  valid  in  an}  oibef 
anape. 

5.  An  csnoulnr  or  ndminutlrnlnr  could  in  no  nwe, 
mon  lair,  bring  un  action  for  a  wronic  dooC,  eitbtr  tii  lbs  |i 
aoD  or  property  of  bin  tc.itiilur  or  ■iiic«1;itc,  lu  bia  life  timn.-^ 
An  action  i>f  IreajiaM  or  U-uver  will,  I 
ty  to,  or  Ibc  conversion  oQ  ihi!  ppi'a»'i:il  jirnpcrty  nf  turb  tr«>j 
Inlor  or  intestate,  tn  thr  name  of  hti  «iccuttir  nr  ndininidm' 
as  ijlaiBlifr,  ttinR|(li  ihu  injury  wcrr  roniiiiilli'il  ir 
anch  le«Ntiir  or  inlettate.      fbi*  ii  t>y  a  pfirlicular  aid 
ins  ■"  '<rmj,  nn  action  of  frr>^tii>  on/y,  tu  mi  cXMOb' 
auch  eaie /(■)     Bui  the  con<'lMictii>n  ffiven  ii>  tlie  prtj 

(1*^;:.I  ■■■■     !■-  '^r-v    - V-^.- 

BtO"''  I 

tea-  1 

linct'"  '  ■■-  ■ 

&C.  arr    n'^ or-iiiiijlj'  iMUlrn  to  lip  in  riirlil  iir    thr  (1cM_ 

In  oil  diher  catct,  boirever,  the  aclian  for  a  wrong  ^H  Wffl 

the  ptrreon-df) 

fi.  I .     .  ,      ■,■,'■■■ 


prardinn  in  iui.u^r.;(j 

fTfco  nuiji  b«  JtftadtutU  »  on  ocft'on  ^/ttr  «  STMy. 

1.  AH  natuni  perivmi  are  linble  forirraon,  even  iVand 
yuirnrd  aioniM,  ■rfiait  noil  lunaJifiir.      TIifrp  are  liabk  fii  4 
-action  of  iref  (<»>(.  iro»er,  or  ltct])«*  on  tint  cmc,  prffpcrij  ■ 
called,  in  kII  ib»  rnrieiy  of  fomu  in  wbicli  we  have  cuiuiJa 
«d  tii«m.(H)    And  creii  where  i^oJs  are  deliTcml  lo  an  Inf 


16.  ■.  Cro.  Elb.  4TX 
>}  I  C'hlllT'o  nl.  ii. 
'-^I  W.  B.L.  31*. 

VM.1CIUII)'*   |il.lT,S. 


lie. 
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itmler  n  conlnKl  a(  biiilment,  ami  li«  tr  goilly  af  9  positive 


tiiij'il  if-U,  or  liiuit  u/lheir  jiicdccctUtct  !  H>= 


I 


M\,«i 


■•nt  to  the  lery.^J) 

^.  A  m.nier  «p  prinrlpnl,  i«  liable  for  any  injnry 

1,1   M  .-   r  , —ii.ifiK;^  or  unikiirutnMs   of  hi»  jirrviinl 
>   I     J,'  ;    r.3gM«  of  hi*  eraploj- )  B«  for  ciir«le«alj' 


M  «  CVmach,  »K. 
\v}  15  )«ht<.  4M. 
tij  Vlil.  Uiltty'itit.fiT. 


(a)  I  rnlit)Spl.<T.ltl.C«. 
(A  ill.  67. 
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cNTTiasc  Dffitiott  nnrllinr-    So,  tbc  [nrljr  n  linbk  Tor  any  ii 
tll'irrtv  'o"  'hi'  prnrfi--f"'z*  n(  tii*  nHnrnt^y  tn  :i  rn<t«i!  ;  m  ll 

«J«frn-!ri-''-  \-  -' ■  •  '■■■  '■■•-V  ■ ' '•■■ V..., 


Hgetit,  ill  ili«  egorse  ol  hn  e(nplo>'initiil,  or  il  tin  Hiltnil}-  o 
IImi  injury.  [/) 


and  llie  tkcuoa  )>ri>cc«i)  xgniotl  Uic  olhe».(g) 


>.(;Tia.\  III. 

f-VO£n  Of  .iCTtW/lL 


I.  Iv  Ai^Ima  MiiiffJe  eonirrict,  iIm'  ]>lMnlifi' nuv  elntm  ■ 

•Od  Wt  f■■■-■'^■   "'  1"-   .l..'l.ruL,„.      -.  ..  ..,.v  ,l.lT,  r..  .1  "-■.,. ..-=nl 

lion,  f>['  ■ 


Mid.  Mi<u4ie.  AnI*.  tUll|Al!lkl| 

</)W.  ei9.a.  £  vi.  uu.  lis.      •l*a«m«,XJT.  .   -* 

Q)  1  CUtir**  pi.  16,  k  tl4.  14       (A)  1  Qb»n'»  )*•  U- 1 


r 
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ftflbup  ennlnicU  cotubute  a  iliftiaet  eaiue  vf  ndifn,  nllral  a 
ttmat,  KUTimn  eliSiH  of  whinlt,  tnly,  u  wr.  abnll  (ec,  cna  lie 
jniainl  in  <tio  laiiic  nstiao.  In  (his  tint  omo,  liniiile  cuntncd 
nlmc  pin  he  juinu'l. 


S,    lo  r, 


jtiJiilt^iiMj',  in  thir  lasu!  manner  <  jol  a  in 
I!  .11  mnny  m-akil  tMUumimt*  m  bo 
.    -iivmitnU.  In  (lit*  action,  (be  cuuiilf 


hf  aStutuea  ai  iliv  haui%  auxunt-ilj 


irnc  ilrclnriiiiiin. 
I'  '•fUxipUinliil'. 

'kcbtutitra,  nith  m 


.  ilftif,  &c.  cannot  \tt  Jniucil 
r  mi  lrrB|>aai  urn)  cihd  W  tn  ^icinciV — 
I.  thai  lTi»[iaM  aa>)  tfoter  caonol Iir  jiin- 
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A  omA  oo  ■  cnwe  of  Mlioo  atiti^  since  iHe  Jealh  of  C, 

«hi.-ii 

oShti  awo  li'efore.(ViJe  I  IJbtuj*  pi.  i»riW  iiiW.) 

sK:<.^ol.t.   ar  joisdeh  Of  *crioSs  iir  BirFfiiBifT  wsnn.- 

Wbnre»el»im  i»^"ft  W  iwo  or  more  piir.nii»j(«tuHy, 
00  rontmr.  ur  for  »  «t««.  Ihcy  <-«>nol  i"w  H  ■"  na  ■clwo  « 


Xlbl    .1 
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neen,  as  we  have  passed  along,  where  the  misjoinder  of  parties 
is  matter  of  subataoce^  and  where  it  must  be  pleaded  in  abate-       \ 
iiient.  • 

In  a  court  of  record  a  misjoinder  of  action,  as  if  a  count  for 
trespass  and  trover  be  inserted  in  the  same  declaration^  would 
be  futal,  even  on  error,  though  not  objected  to  by  demurrer  or 
otherwise. (i))  But,  in  a  justice^s  court,  the  better  opinion  seems 
to  be,  that  if  no  objection  be  made  to  such  a  misjoinder,  the  Su- 
preme Court  on  certiorari  will  presume  that  the  defendant  con- 
sented to  it,  and  the  exception  will,  therefore,  avail  nothing  on 
certiorari.  Thus,  if  trover  and  assumpsit  are  joined  in  the 
court  below,  the  objection  must  be  made  there  by  demurrer,  or 
it  will  not  aAer wards  be  heard  on  error.(w)  So  wheire  fraud 
and  contract  are  joined,  the  defendant  must  object  in  the  court 
below,  (a;) 


SECTION  IV. 
OF  THE  ELECTIOJ^  OF  ACTIOJfS. 

This  respects,  1,  The  nature  of  the  plaintiff^  ^s  right  or  interest 
tn  the  matter^  affected, 

> 

2.  The  nwnber  of  parties  to  the  action. 

3.  The  number  of  causes  of  action^  and  the  joinder  thereof  in  one 
iuit, 

» 

4.  The  nature  of  the  defence^  and  whether  it  be  (advisable  t^ 
compel  the  defendant  to  plead  specially, 

6.  The  evidence  to  be  adduced  by  the  plaintiff  or  defendant. 

1.  An  action  of  trespass  for  the  taking  and  conversion  of  goods 
is  preferable  to  trover,  when  the  plaintiff  has  a  bare  possession  ; 
for,  in  the  former,  possession  is  enoujgh  to  sustain  the  action,  but 
in  the  latter,  the  defendant  may  show  a  prf^sent  rie;ht  to  the 
goods  in  a  third  person,  and  thereby  defeat  the  plaintiff  ^s  ac- 
tion, (y) 


(r)  16  John.  146.  (y)    It  id.  276.  id.   141.    11  id 

(w)  12  id.  347.  3  id.  436.  529,  ante,  158,  227,  8. 

(*)  3  id.  436. 
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2.  Wc  have  seen  that  in  an  action  for  a  wrong,  if  one  wHr 
onght  to  b^  made  co-plaintiff  be  omitted,  it  can  onlj  be  pleaded 
in  abatement  ',(2)  but  it  is  otherwise  of  an  action  on  coatractr 
for  here  it  can  be  objected  at  any  time  ;  and  we  have  alao- 
seen  that  the  j>>inder  of  too  many  defendants,  in  an  action  for  a 
wrong,  is  not  fatal,  but  one  or  more  may  be  acquitted,  and  one 
.or  more  found  guilty  ;  but  it  is  otherwise  of  an  action  on  con- 
tract ;  for  here,  if  there  be  too  few  named  as-  plaintiffs,  it  is  fa- 
tal to  the  suit,  and  if  a  defendant  be  omi4ted,  it  may  be  pleade4 
in  abatement.  Hence,  if  it  be  doubttul,  as  is  often  the  case, 
bow  many  persons  should  be  eiilier  plaintiffs  op  defendants,  it 
is  better  to  declare  in  trespass  on  the  case,  as  for  a  wrong, 
when  this  can  be  done,  than  in  assumpsit,  as  upon  a  contract ; 
and  it  is  often  in  the  election  of  the  plaintiff  to  gain  this  advan- 
tage, merely  by  forming  his  declaration  so  as  to  reach  it.  Thus,^ 
Ibr  a  breach  of  trust  by  a  bailee,  about  the  thing  bailed,  either 
through  carelessness,  or  any  positive  injury  in  abusing  or  con- 
Terting  it,  the  plaintiff  may  .state  the  contract  of  bailment,  and 
that  the  defendant  in  consideration  of  the  delivery,  upon  the 
terms  of  the  bailment,  whatever  they  are,  promised  to  fulfil  the 
contract,  which  he  had  violated  ;  which  would  be  declaring  in 
assumpsit ;  or  the  plaintiff  might  merely  state,  that  the  defen- 
dant received  of  him  the  goods  for  a  certain  purpose,  whicb 
purpose,  he  had  fraudulently,  negligently,  and  wrongfully  viola- 
ted, omitting  the  forms  of  setting  forth  a  contract,  by  not  stating 
either  consideration  o^  promise,  whicb  would  be  ca8e.(o)  A 
eofint  in  trover  may,  in  the  latter  instance,  be  added,  with  a 
count,  on  a  fraud  in  the  sale  of  a  chattel,  and,  as  we  have  seeny 
even  a  count  in  assumpsit,  on  a  warranty,  where  fraud  is  the 
gist  of  the  action.  (6) 

3.  But  on  the  other  hand,  where  I  have  a  claim  against  an- 
other for  neglect,  &c.  as  bailee,  and  also  on  a  note,  book  account, 
or  other  contract,  I  would  shape  my  declaration  against  him  ia 
assumpsit,  so  as  to  bring  in,  and  join  in  the  same  action,  my  se- 
veral claims  upon  my  other  contracts,  against  the  defendant.—*' 
But  if  1  had  a  claim  in  trover,  instead  of  assumpsit,  1  would  de- 
clare in  trespass  on  the  case,  with  which  I  might  also  join  a 
count  for  trov^,  and  thus  dispose  of  both  in  the  same  action.(c) 

4.  And  so  with  regard  to  a  defence,  where  a  defendant  has 
taken  my  property  and  wrongfully  converted  it,  1  would  bring 
trespass  instead  of  tro?er,  for,  in  the  former,  the  defendant  must 
plead  and  set  forth  his  defence  specially  ;  but  in  the  latter  ae- 
tion,  he  can,  in  most  instances,  plead  the  general  issue,  and  give 


(a)  Ante,  307.  (b)  id.  &  vid.  ante,  311^ 

lu,  Vid.  3  East,  61    2  Chitty's         (c)  3  East,  62,  70.      Vid.    mlto 
|liVS70,^l.  t  Cbitty't  pi.  S70,  I. 


t 
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£i9  defence  in  evidience*  under  it,  so  that  I  am  precluded  from 
knowing  ivhat  he  will  inisidt  on,(d) 

5.  Trespass  is  sometimes  preferable  to  an  action  on  the  case, 
in  respect  of  the  proof  by  which  the  action  is  to  be  8astaiiv.ed  ; 
for  should  a  man  run  against  my  carriage  in  the  high  way,  and 
do  me  an  injury,  if  it  were  mere  negligence,  I  might  bring  ei- 
ther trespass  or  case  ;  but  if  wilful,  I  have  no  choice,  but  must 
bring  trespass.  Now,  if  I  should  bring  case,  and  the  witness 
should  happen  to  express  his  belief,  that  the  injury  was  wilful, 
I  must  be  turned  round  to  another  action,  by  bringing  whicli» 
m'the  first  instance,  1  ought  have  been  safe  at  all  events. (e) 


SECTION  V. 

^F  CERTAm  RULES,  fVlUCH  RELATS  TO  FLEADIJ^ 

m  QEJSrERAL. 

Something  has  been  said  on  this  subject,  in  the  introduction 
"to  the  present  chapter,  by  which  it  appears  that  the  pleadings, 
in  a  ju8tice*8  cour^  are  to  receive  the  utmost  possible  construe' 
tion  ui  favour  of  their  validity.  And  where  either  the  cause  of 
action,  or  the  defence  is  stated  in  plain  language,  and  in  words 
according  to  their  ordinary  import  in  conversation,  this  will  be 
enough,  though  the  strict  rules  of  special  pleading  at  the  con^ 
mon  law  be  vioIaled.(/)  Indeed,  it  is  said,  (and  with  the  great- 
est propriety)  that  special  pleading  in  a  justice^s  court  is  to  be 
discountenanced,  that  it  is  calculated  to  mislead  magistrates,  and 
involve  the  proceedingsof  their  courts  in  all  the  technical  nice* 
ties  of  a  Court  of  Kecord.(^)  Whenever,  therefore,  the  Si^* 
preme  Court  can  possibly  intend,  from  the  proceedings  before 
Ihem,  that  the  merits  were  fairly  trifct!  in  the  court  below,  they 
will  not  examine  or  te:<t  by  technical  rules  the  formality  of  the 
plea(lin^R.(/i)  Under  these  strong  intimations  of  the  Supreme 
Court,  A  confess  it  has  freqi}ently  been  a  matter  of  sur;/rise  to 
me,  and  the  cnore  so  on  considering-  the  nice  and  intricate  na- 
ture of  special  pleading,  that  the  legislature  should  ^ill  leave 
the  defence  in  a  justice's  court,  to  be  conducted  by  rules  which 
have,  in  their  application,  so  often  embarrassed  the  greatest 
lawyers*  and  the  ablest  judges  on  the  bench  of  the  common  law 
courts.     **  If,"  as  an  able  writer  on  this  subject  observes,  **  a  - 


(d)  1  Chitty'i  pi.  ai2.     11  Jobo,  (/)  3  Cainei,  IB2. 

132.  *  (g)  id.  3  Gaines,  275  to  278. 

(«)  14  J«ko.  482.    3  fiaefy  600. 


(/)  3  Cainei 
(g)  id.  3  Gail 
(S)3id.[7t 
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"  oaTigatioD  often  difficalt  in  itself,  and  always  made  dangerou' 
*^  by  bad  pilots,  has  made  many  wish  that  the  coorse  of  the  voy- 
*'  age  was  entirely  changed,''(i)  tboagh  directed  by  the  learning 
and  experience  of  the  English  bar,  woufd  it  not  be  a  prudent 
and  necessary  means  of  safety,  in  a  juMice^s  court,  to  shorten 
the  whole  process  at  once,  by  authorizing  a  full  defence  in  al- 
most all  cases,  under  the  general  issue  ?     True,  such  a  provis- 
ion ought  not  to  be  without  its  exceptions.     Matters  in  abate- 
ment, which  do  not  go  to  the  merits  of  the  action,  a  set  off, 
virhichis  in  the  nature  of  a  cross  action,  or  a  plea  of  title  to 
lands  in  an  action  of  trespass,  which  goes  with  the  cause  to  an- 
other tribunal,  &c.  should,  without  doubt,  remain  to  be  introdg- 
ce^  as  at  present.     I  tind  that  1  am  not  speaking  without  the 
authority  of  precedent.     In  Massachusetts,  the  legislature  have 
gone  far  towards  abolishing  all  special  pleading  on  the  part  of 
the  defendant,  in  a  justice*s  court,  by  giving  a  much  greater  lat- 
itude of  defence  under  the  general  issue,  than  has  yet,  I  be* 
lieve,  been  allowed  to  any  Court  of  Record.(j  )     in  many  ac- 
tions, there  is  already  very  few  instances,  in  which  it  is  neces- 
sary to  plead  the  defence  specially.     Take,  for  example,  the 
actions  of  trover,  assumpsit  and  case,  which  derive  their  popu- 
larity, even  in  the  higher  courts,  from  the  great  ease  with  which 
they  are  stated  and  defended  on  the  record.      Special  pleading 
is,  in  many  instances,  mere  form.     Can  any  earthly  reason  be 
given,  for  instance,  why,  in  trover,  matters  of  defence  may  be 
given  in  evidence,  under  the  general  issue,  when,  in  an  action  of 
trespass  for  the  very  same  injury,  the  very  same  defence  mast 
be  ushered  into  court,  through  the  delicate  process  of  a  special 
plea,  to  be  met  by  a  replication  perhaps  equally  special,  and 
followed  by  a  rejoinder,  rebutter,  and  surrebutter,  all  in  conse- 
quence of  a  mere  difference  in  the  form  of  the  action  ?     But,  in 
treating  on  this  subject,  we  must  take  the  doctrine  as  we  find  it. 
This  doctrine  must,  in  the  nature  of  things,  always  exist.     It 
must  always  be  studied  by  those  who  mean  to  make  themselves, 
in  the  least,  conversant  with  actions  and  defences  in  courts  of 
justice.     The  form  alone  ^  in  which  it  is  used  in  a  justice's  court, 
seems  to  be  objectionable. 

1.    WHAT   CIRCUMSTANCES   SHOULD   EB   STATED   IH   PLEADING. 

« 

In  general,  whatever  circumstances  are  necessary  to  consti- 
tute the  cause  of  complaint,  or  the  ground  of  defence,  must  be 
stated  in  the  pleadings,  and  all  beyond  is  mere  surplusage. — 


(i)  Eunomus,  79. 
0')    Statute  of  Mass.  1783.  ch. 
42,8.7.  &  Tid.4  Mats.  Rep. 672, 
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Facts  ar6  to  be  stated,  and  not  argaments,  or  inferences,  or  mat- 
ters of  law.  (k)    Thus,  if  I  were  to  sue  a  constable  for  soffering   . 
a  mHn  to  escape,  on  a  warrant  at  my  suit,  it  would  not  be  enough 
fcir  me  in  declaring,  to  st^ate  to  the  justice,  that  the  defendant  is 
liable  for  an  escape  from  a  warrant  in  my  favour ;  for  this  would 
be  a  mere  conclusion  of  law  ;  and,  though,  on  certiorari^  aAer 
issue  joined,  and  the  merits  fairly  tried,  the  Supreme  Court 
might  not  reverse  the  judgment  for  that  reason,(/)  yet  the  de- 
fendant might  demur  to  my  declaration,  and  if  the  justice  shoulJ 
overrule  the  demurrer,  it  would  be  error.     It  is,  therefore, 
strictly  necessary  for  me  to  state,  that  I  sued  out  a  warrant  be- 
fore such  a  magistrate  {setting  it  forth  in  substance  ^)which  warrant 
was  delivered  to  the  defendant,  being  a  constable  of  the  county, 
that  he  arrested  the  defendant  by  virtue  of  such  warrant,   and 
suffered  him  to  escape  and  go  at  large,  to  my  damage,  ^c.     And 
I  may  be  required  to  set  forth  the  time  and  place  of  each  of 
these  acts.(m;  This  time  and  place  are,  however,  generally,  mat- 
ter of  ferm  only,  and  unless  the  time  be  stated,  as  the  date  or 
other  part  of  an   instrument  or  contract,  or  the  place  appear 
upon  the  face  of   a  writing  set  forth  in   pleading,  any  proper 
time  or  place,  varying  from  the  one  stated  in  pleading,  mny  be 
proved  upon  the  trial,  and  will  sustain  the  declaration  or  other 
pleading,  as   effectually,  as   though  the   allegation  and  proof 
agreed  in  terms. 

And  so  in  the  defence,  suppose  the  constable  admits  the  es- 
cape, but  has  by  agreement  given  the  plaintiff  his  watch  i9  pay 
him  the  damages,  called  in  law  an  accord  and  satisfaction,  which 
is  a  G^ood  defence,  but  the  constable,  in  pleading  this  defence, 
should  merely  sa}^  he  has  settled  with  the  plaintiff',  without 
(bowing  how.  This  is  nothing  more  than  a  conclusion  of  law, 
is  consequently  bad,  and  the  plaintiff  might  demur  to  the  plea. 
The  defendant  should  state  the  facts  which  constitute  his  defence 
viz.  that  the  plaintiff  agreed  vcith  him  to  except  a  certain  watch 
in  satisfaction  of  his  damages,  on  account  of  the  escape  :  and  that^ 
in  pursuance  of  such  agreement,  the  watch  was  delivered  to,  and 
accepted  by  the  plaintiff,  in  fidl  satisfaction  of  such  damages, 
with^lie  time  when,  and  the  place  where  this  was  done, 

2.  HOW  STATUTES  ARE  TO  BE  PLEADED. 

Publick  statutes,  that  is  to  say,  such  as  concern  the  whole  state, 
need  not  foe  set  forth  in  pleading  ;  but  private  nctSj,  that  is 
to  say,  such  as  relate  to  a  corporation  or  single  individual,  must 


(Jk)  I  Chitty's  pi.  2J6,  17.  (m)  14  John.  369. 

(/)  3  Caines,    152.    [  John.  276. 
2  k).  310.    3  Cainos,  275.  i 
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be  act  forth,  at  least,  in  substance,  the  same  as  a  priFate  deed 
•charter,  or  the  record  of  a  court  of  justice  ;  and  so  of  the 
by-laws  of  a  town^  village  or  other  corporation.     Thus,  in  de- 
claring for  the  offence  of  selling  s|Hrrtou8  liquor,  without  li- 
cense, the  statute,  creating  such  an  offetice,  is   a  publick  one, 
and  need  nut  be  set  it^rth,  but  merely  the  facts  which  constitute 
the  offence  within  the  provisions  of  the  act  are  sufficient,  con- 
cluding with  the  words  ^"contrary  to  the  fonn  of  the  statute  in 
such  case  made  and  provided,^^     But  in  an  action  for  a  penalty 
imposed  by  the  by-law  of  'a  town,  village  or  corporation,  for  in- 
stance, leiting  the  defendants  hogs  run  at  large^  contrary  to  ih€ 
by-law  of  a  town  or  village,  the  lylaw  itself,  either  in  words  or 
sut)stai>cc,  must  be  set  forth  as  a  part  of  the  facts,  to  make  the 
plaintiff's  ca»e.     Many  acts  in  the  legislature,  though,  in  their 
nature,  private  acts,  have  a  clause  declaring  that  they  shall  be 
publick  acts,  &.c.  in  which  case  they  are  to  be  treated  as  such, 
both  in  the  pleadings  and  evidence.(9) 

3.  THE  DECLARATION  NEED  NOT  NEGATIVE  TUB  DEFENCE. 

Matter  of  defence  to  the  plaifitiff*8  action,  need  not  be  nega^ 
tived  by  him  in  declaring,  or  any  way  alluded  to,  (except   the 
common  breach,  as  non-payment  in  au  action  of  debt",  or  non- 
payment or  non-performance,  of  the  defendant's  promise,  iiraii 
action  of  assumpsit,  or  of  bis  covenant  in  an  action  of  cove- 
Dant,)  for  matter  of  defence  should  be  lefl  to  be  pleaded  or 
otherwise,  according;  to  its  nature,  stated  and  proved  on  the 
part  of  the  defendant.     For  example,  the  plaintiff,  after  having 
«tated  his  claim,  need  not  go  on  to  deny  that  he  has  released  it, 
that  it  is  barred  by  the  statute  of  limilaLions  or  other  cause,  for 
if  there  be  these,  or  any  other  matter,  in  defeasance  of  the 
plaintiff^s  action,  it  must  be  shown  by  the  defendant  (n) 


(9)  PlTBLTCE  AITD  PRIVATB  ACTS  IN  LEGAL    LAKCVAGE.—F.    ActS  Ire 

deemed  to publicl:  t^genttal  aciXj  which  tl^e  judges  wiU  take  notice  nt  without 
pleading,  viz.  acts  coiicerRii^  all  great  ofiiceri>,  or  all  officers  in  general,  of 
any  other  class,  ^uch  as  shetith,  &:c.  Acts  concerning  trade  in  general,  or 
«ny  spccificic  trade  ;  acts  concerning  all  per^^ons  generally,  though  it  be  a 
special  or  particular  thing,  such  at*  a  statute  concerning  ttie  -Ciicuit  Court, 
Oyer  Si  Terminer,  &c.  or  woods  in  forests,  chases,  %Vc.  oLc,  2.  Private  acts 
are  those  which  concern  only  a  particular  species,  thing  or  person, 
of  which  the  judges  will  not  take  notice  without  p!eading  them,  viz.  acts  rela- 
ting to  any  particular  place,  ortoiHvers  particular  towns,  or  to  one  or  divers 
particular  counties,  or  to  certain  coHoge^  only  in  the  university'.  In  a 
general  act,  there  may  be  a  private  clause,  and  a  private  uci,,if  rcroj^nired 
\>j  a  publick^ct,  must,  afterwards,  be  noticed  by  the  cuuils  u&  i»uch.  Vlcl. 
Bac.  Ab.tit.  statittx.  (F)  Philadelphia  ed. 

(n)  Vid.  I  Chitty's  pi.  22^,  9. 
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In  declaring  upon  statutes,  where  there  is  an  exception  in  the 
•nacting  clause,  the  plaintiff  must  expressly  altedge  and  shovr 
the  defendant  not  to  be  within   such   exception  ;  but  if  there 
be  an  exception  or  proviso,  in  a  subsequent  part  of  the  statute, 
the  delendant  must  show  it  himself  bv  way  of  defence.(a)  To 
make  this  plain,  take  the  14th  section  of  the  <*  act  to  lay  a  du- 
ty OQ  strong  hquors,   and  for  regulating  inns   and  taverns/' — 
This  section  provides,   that  if  any  tavern  keeper  shall  take  a 
note  to  secure  more  than  one  dollar  and  twenty  dv<i  cents,  for 
itrong  liquors  drank  at  his  bouse,  irom  any  person,  other  than 
travellera^  he  shall  forfeit  a  penally  equal  to  the  amount  of  the 
note.     Now,  in  an  action  for  the  penalty  under  this  act,  the 
plaintiff  must  not  only  set  fo-rth  the  facts  necessary  in  the  firs  t 
instance,  to  maintain  his  suit,  viz.  tharthe  defendant  was  a  tav* 
em  keeper,  and  took   the  note  of  such  a  person,  for  the  pur- 
pose forbidden  by  the  act,  but  he  must  go  faither,  and  deny,  in 
his  declaration,  that  the  person  who  gave  such  note,  was  a  trav- 
eller ;  for  here  the  exception,  other  than  travellers^  is  contained 
ID  the  very  clause,  which  gives  the  penalty.     But,  after  the  act 
goes  through  a  description  of  the  offence,  there  is  a  provfso  or 
exception,  that  it  shall  not  extend  to  the  taking  a  note  of  a  lodger 
in  the  tavern  keeper^ s  house ^  but  that  this  shall  be  lawful.     Now 
it  is  not  necessary  for  the  plaintiff  to  deny,  that  the  person  tros* 
ted,  was  a  lodger,  but  if  this  be  the  fact,  the.  defendant  iDUst 
show  it  on  his  part.     This  is  a  universal  rule  applicable  to  all 
the  other  pleadings  in  a  cause,  as  well  as  the  declaration. (p) 

4.     THE   LAW   SOMETIMES  ALLOWS   A   FICTION   IN   PLEADING. 

The  general  rule  is,  that  facts  must  be  stated,  yet  the  l^w 
sometimes  allows  of  a  fiction  in  pleading,  in  order'  to  render  it 
more  easy.  Thus,  in  trover,  the  plaintiff  always  declares,  that 
he  lost  the  goods  in  question,  and  that  the  defendant  found 
them,  which  facts  the  defendant  is  not  allowed  to  deny  ;  and 
on  the  trial,  though  the  plaintiff  show  that  he  delivered  the 
goods  to  the  defendant  to  use,  and  that  be  had  refused  tore-de- 
liver them,  after  the  time  of  the  bailment  had  expired,  or  that 
they  came  to  his  hands  in  any  other  way,  besides  that  of  loos- 
ing and  finding,  and  are  wrongfully  converted,  he  must  recover  ; 
for  the  plaintiff,  in  trover,  always  declares  on  a  loss  and  findings 
and  then  proves  what  kind  of  taking  he  pleases. (9) 

5.  THE  PLEADING  MUST  NOT  BE  DOUBLE. 

It  is  also  a  rule  equally  affecting  declarations,  pleas,  replica- 
tions, &c.  that  the  pleading  must  not  be  double,  that  is,  that  no 


fi 


0)  1  Chitty's  pi.  289.  (q)  I  ChiUy'i  pi.  229,  30. 

)  Vid.  3  John.  ^8.    4  id,  394. 
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single  cooDt  or  plea  should  contain  two  or  more  matters,  cither 
of  which  would,  in  itself,  independently  of  the  other,  be  a  sofii- 
cient  ground  of  action  or  defence.  Thus,  a  claim  for  a  trespass 
on  lands  and  goods ^  in  an  action  of  trespass,  or  a  claim  on  h 
promissory  note,  and  for  goods  sold  in  assumpsit,  cannot  be  hod- 
died  together  in  one  count,  but  should  be  stated  in  two  distinct 
counts  in  the  same  declaration,  for  each  is  a  good  and  sufficient 
cause  of  action  independent  of  the  other.  So  a  release  and  pay- 
ment, cannot  be  pleaded  in  the  same  plea^  but  should  be  stated 
in  two  distinct  pleas,  and  so  of  a  thousand  cases  which  might 
be  supposed.  But  this  duplicity  in  pleading  is  only  matter  of 
form,  and  will  endure,  unless  oDjected  to  by  special  demur- 
rer, (r) 


SECTION  VI. 
OF  THE>  MODE  OF  STjUTiyO   FACTS, 

].  There  is  no  statute,  reqairing  the  pleading«i  in  a  justice's^ 
court,  to  be  in  writing,  nor  is  thisn;  C3ssary.  But  it  is  certainly 
advisable,  in  all  cases  where  the  subject  of  the  suit  is  contested, 
to  reduce  the  pleadings  to  writing,  and  if  the  opposite  side  will 
proceed  by  parol,  and  his  pleading  is  defective,  to 'take  advantage 
of  such  defect  by  demurrer,  until  it  have  sufficient  substance,  le- 
gally to  require  an  answer.  This  course  will  shut  out  a  good 
deal  of  aAer  controversy,  about  the  points  in  question  in  the 
cause,  as  well  as  the  nature  of  the  action.  Some  declarations 
and  pleas  are  so  loose,  as  neither  io  give  a  character  to  the  ac- 
tion on  the  one  hand,  or  to  disclose  the  nature  of  the  defence  on 
the  other.  This  ought  not  to  be  tolerated,  unless  the  party  en- 
titled to  object,  is  willing  to  put  his  rights  afloat  upon  such  a 
shoreless  ocean,  by  answering  over.  If  the  pleading  demur- 
red to  be  insufficient,  the  justice  should  so  decide,  and  in  gen- 
eral, soifer  the  party  to  amend  from  time  to  time,  until  it  is  per- 
fect. If  the  demurrer  be  not  properly  taken,  he  should,  upon 
overruling  it,  generally  suffer  the  party  demurring  to  answer 
over.  But  in  the  latter  case,  if  the  justice  decide  erroneous- 
ly gainst  the  demurrer,  though  the  party  answer  over  and  go  to 
trial, "the  judgment  will,  it  see/ns,  be  reversed  for  the  error,  in 
deciding  the  demurrer.(5)  The  justice  should,  therefore,  be 
satisfied,  that  the  demurrer  is  clearly  ill  taken,  or  allow  it,  and 


(r)  Vid.  1  Chitty'B  pi.  230.  (*)  14  Joho.  3T0.  3  Cainci,  137.  «. 
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jgTAnt  the  party  leave  to  amend  the  pleading  demarred  to.— 
This  coarse  will  also  improve  the  certainty  of  the  pleadings  be- 
fore him,  which  is,  in  general,  a  result  much  to  be  desired.-^ 
Particularity  and  certainty  in  the  pleadings  are  of  the  utmost 
importance,  in  many  instances,  in  order  to  avoid  subsequent  dis- 
putes about  what  was  admitted,  what  denied,  the  nature  of  the 
action,  the  character  of  the  defence,  and  the  testimony  admis- 
sible under  the  issue  on  either  side,  &c.  kc.  and  much  contro- 
versy is  many  times  avoided,  by  the  justices  being  jealous,  in 
exacting  a  due  degree  of  accuracy  from  the  parties,  in  their 
allegations.  If  this  be  waived,  however,  he  has  nothing  to  do 
with  it.  He  cannot  himself  demur.  We  have  seen  that  the 
Supreme  Court  never  require  the  same  technical  precision  and 
formality  in  pleadings  before  a  justice,  as  in'lhat  court,  and,  od 
review  by  certiorari ^  they  are  to  determine liccordiog  to  the  very 
right  of  the  case.(^y  Words  as  they  are  understood  in  ordina- 
ry use,  are  always  the  proper  language  of  pleading  in  a  jus- 
tice's court,  and  they  are  to  be  taken  in  that  sense,  in  which  tf)ey 
are  understood  in  common  parlance.(ii)  Thns,  in  declaring  on 
the  warranty  of  a  horse,  the  plaintiff  stated  that  he  ^  let  the  de^ 
fendant  have  a  horse  and  a  note  of  hand^  of  sixteen  dollars,  m 
consideration  whereof  the  defendant  let  the  plaintiff  have  a  horse j 
which  he  warranted  to  be  a  sound  good  working  horse^  whereas 
he  was  totally  unfit  for  all  manner  of  btisiness,^^  Now  the 
word  Lf^T,  in  law,  would  mean  a  bailment,  and  not  a  sale  or  ex-. 
change,  as  was  evidently  intended  by  the  plaintiff  in  this  declare 
ation  ;  but  the  meaning  of  the  word  as  it  is  used  here,  being, 
in  common  language,  among  people,  a  5a/eor  exchange,  the  Su- 
preme Court,  for  this  reason,  held  the  declaration  sufficient.(v) 

• 

2.  The  principal  rule  as  to  the  mode  of  stating  facts,  is,  that 
they  most  be  set  forth  with  certainty,  by  which  term  is  under- 
stood a  clear  and  distinct  statement  of  the  facts,  which  consti- 
tute the  cause  of  action  or  ground  of  defence,  so  that  they  may 
be  understood  by  the  party  who  is  to  answer  them,  and  by  tbe 
court  or  jOfry  who  are  to  try  them,  and  by  the  court  who  is  to 
give  judgmeQt.(w)*  This  rule  will  be  illustrated,  when  I  come 
to  speak  of  the  qualities  of  declarations,  and  other  parts  of 
pleadings.  Let  it  suffice  to  state  here,  that  when  the  fticts  are 
not  really  stated  with  sufficient  certainty,  the  introduction  of 
the  word  certain^  is  of  no  avail.  Thus,  a  declaration  for  a  sum 
of  money,  forfeited  by  a  certain  by-law,  without^etting  it  forth^ 
or  for  a  sum  of  money  due  on  a  certain  bond^  without  stating 


(0  5  John.  laSL  (v)  id. 

lu)  S  CatiMS,  158.  (Iff)  Vid.  1  CVtty^s  pU  336 
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it,  18  insafficient  ;  so  for  wages,  in  consideration  that  the 
plaiotiff  would  go  a  certain  voyage^  withoat  stating  the  voy- 
age. So,  where  the  declaration  was,  <*  that*  the  plaintiff 
had  sold  to  the  defendant  a  certain  ^or^e,  at >  and  for  a  certain 
quantity  of  certain  oil,  to  he  delivered  within  a  certain  time^ 
'  which  had  elapsed,"  would  be  had  on  demurrer.  And  a  justi- 
fication in  trespass  against  a  constable,  bj  pleading  that  he  took 
the  property  claimed  by  virtue  of  a  certain  attachment,  or  a 
eertam .axecttttoti  without  setting  it  forth,  would  be  insufficient. 
So  the  words  duly,  lawfully,  suficiently^  &c.  without  showing 
th€  matter  of  fact,  are  seldom  of  any  avail  in  pleading. (a:) — 
But  the  above  defects,  in  a  justice's  court,  must  be  taken  ad- 
vantage of  by  demurrer  ;  for  if  judgment  be  given  upon  such 
a  declaration  in  the  court  below,  it  would  not  be  reversed, 
unless  it  appear  that  the  objection  was  made  there.  Thus  a 
declaration,  for  the  defendants  not  fulfilling  a  contract  for  a 
certain  lot  of  lease  land,  lying  in  G,  was  holden  sufficient,  in  ai 
justice's  court,  not  being  demurred  to  in  the  court  below.(y) 


SECTION   VI. 

RULES  OF  construction: 

On  this  subject,  I  think  I  am  warranted  in  saying,  from  the 
reasons  and  authorities  already  adduced,  that,  contrary  to  the 
rule  the  common  law  courts,  every  thing  in  a  justice's  court 
ahall  be  taken  most  strongly  in  ^favour  of  the  party  pleading 
it,  or  rather,  if  the  meaning  of  the  words  used,  be  doubtful  or 
equivocal,  they  shall  be  construed  most  strongly  in  favour  of 
the  party  using  them.  The  husguage  of  pleading,  in  all  courts* 
is  to  have  a  reasonable  intendment  and  construction  ;  and  where 
a  matter  is  capable  of  different  meanings,  that  ahalt  be  taken 
which  will  support  the  pleading,  and  not  the  other,  which 
would  defeat  it ;  and  when  the  meaning  either  of  words  or  sen- 
tences is  doubtful,  the  context  may  be  resorted  to,  that  is,  what 
precedes  or  follows  the  ambiguous  matter,  either  in  the  plea- 
ding itself,  which  is  objected  to,  or  any  which  precede  it,  in 
erder  to  give  it  a  consistent  or  certain  meaning.  If  the  sense 
1>e  clearj  nice  exceptions  ought  not  to  be  regarded,  (z) 


n 
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3  CaiMSy  219.  John.  Caf  •  339. 


^ 

V 


DIVISION  OF  PLEADINGS.  323  ^ 


SECTION  VII'. 
DiriSIOJ^  OF  PLEADINGS. 

This  is  into  two  heads,  I .  Regular^  2.  Irregular, 

1.  Rfgultir  pUadiTigs  are  those,  which  arise  id  the  ordinary^ 
•course  of  a  suit,  and  are,  1.  The  declaration  or  county  2.  The. 
pleay  S.  The  replication,  4.  The  rejoinder ^  5.  The  surrejoin* 
4ery  6.  The  relmtter^  7«  Ttie  9urrehvUer^  8.  Plea»  pui$  dar* 
rein  continuance. 

.  2.  Irregular,  are  those  w]iich  are  occasioned  by  the  mistakes 
in  pleading  on  either  side,  being  in  a  justice's  court,  but  anoth- 
er name  for  general  and  special  demurrers. 

An  example  of  regular  pleading,  in  which  the  allegcUione  ff^ 
iSu  parties,  are  conducted  to  a  surrebutter^ 

ir  trespass. 

Justice's  Court. 
James  Jackson,     ^ 

V.  >         PECLARATIOJf. 

Richard  Roe.       j 

Saratoga  Countv,  «. 

The  plaintiff  complains  of  the  defendant  for  this,  to  wit, 
that  on  the  last  day  of  August,  A.  D.  1814,  he,  the  defendant,  with 
force  and  arms,  &c.  the  close  of  the  plaintiff  situate  in  the 
town  of  Sari^oga  Springs,  in  the  said  county,  did  break  and  en- 
ter, and  by  his  servants,  horses  and  cattle,  then  and  there  trod 
down,  subverted  and  destroyed,  the  grass  and  other  vegetables 
of  the  plaintiff,  then  and  there  growing  ;  and  other  wrongs  to 
the  plaintiff,  then  and  there  did,  against  the  peace  of  the  peo- 
ple of  the  state  of  New-York,  and  to  the  damage  of  the  plaintiff 
of  ^60. 

I 

PLEA. 

The  defendant  says,  that  the  plaintiff  ought  not  to  have  or 
ii^aintain  his  said  action  against  him,  because  he  says,  that  the 
close  mentioned  in  the  plaintiffs  declaration,  is  a  certain  close 
situate  in  the  said  town  of  Saratoga  Springs,  called  the  pasture  ; 
and  that  the  plaintiff  did,  at  the  said  time  when,  &c.  to  wit,  at 
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tbe  said  town  of  Saratoga  Springs,  in  the  said  county,  give  the 
defendant  leave  and  license  to  turn  and  drive  his  said  horse9 
and  cattle  into  the  said  close  of  the  plaintiff,  to  he  fed  and  kept 
there,  wherefore  the  defendant  did  at  the  said  time,  when,  &c. 
by  his  servants  aforesaid,  turn  and  drive  his  said  horses  and  cat- 
tie  into  the  said  close,  and  thereby  did  tread  down,  subvert  and 
destroy  tbe  grass  and  other  vegetables  of  the  plaintiff,  then  and 
tliore  growing,  as  be  lawfully  might,  for  the  cause  aforesaid, 
to  vii,  at  the  town  of  Saratoga  Springs,  in  the  county  aforesaid, 
which  are  the  same  trespasses  whereof  the  plaintiff  above 
compldins,  wherefore  he  ^irays  juds;ment,  and  that  the  plaintiff 
jnay  be  barred  from  having  and  maintaining  his  said  action  there- 
oi  against  him^  the  defendant. 

REPLICATION. 

1 

The  plaintiff  says,  that  he  ought  not,  by  reason  of  any  thing 
in' the  defendant's  said  plea  alledged,  to  be  barred  from  having 
and  maintaining  bis  said  action  thereof,  against  him,  because  he 
aays,  that  the  said  close,  in  which,  &c.  in  the  said  declaration 
mentioned,  at  the  said  time,  when,  &c.  was  and  is  a  certaia 
close  in  the  town  aforesaid,  called  the  tneadow^  bounded  east- 
wardly  on  the  highway,  which  said  close  now  is,  and  at  the  said 
time,  when,  &c.  was  another  and  different  close,  from  the  said 
close,  in  the  defendant's  said  plea  mentioned  ;  wherefore,  inas- 
much as  the  defendant  has  not  answered  the  aaid  trespasses,  by 
him  committed,  in  the  said  close,  in  which,  &c.  above  newly 
assigned,  the  plaintiff  prays  judgment,  and  his  damages,  on  oc* 
casion  of  the  committing  of  the  said  trespasses  above  newly  aa* 
signed,  to  be  adjudged  to  him,  &c. 

BEJOINDER. 

The  defendant  says,  that  the  plaintiff  ought  not,  by  reason  of 
any  thing  in  his  said  replication  alledged,  to  have  or  maintaia 
bis  said  action  thereof,  against  the  defendant,  because  he  says, 
that  he  was  not  ^ilty  of  the  said  several  supposed  trespasses,- 
in  the  said  replication  above  newly  assi&^ed,  or  of  any  or  ei- 
ther of  them,  or  of  any  part  thereof,  in  manner  and  form  at 
tbe  plaintiff  hath  above .  thereof  complained  against  the  defea- 
dant,  at  any  time  within  six  yearsy  next  before  the  commence- 
ment of  this  snit,  as^nst  the  defendant,  in  this  behalf ;  where- 
fore he  prays  judgment,  and  that  the  plaintiff  may  be  barred 
from  having  and  maintaining  his  said  action  thereof,  against  hinit 
the  defendant    ** 
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* 

SUaREloiNDER* 

The  plaintiiT  s«iys,  that  he  ought  not,  by  rensoo  of  any  thtpg 
in  the  defendant's  smd  rejoinder  alledged,  to  be  barred  from 
having  and  maintaining  hia  said  action  thereof  against  the  defen- 
dant, because  he  says,  that  the  defendant  before,  and  at  the 
time  when  the  said  cause  of  action,  in  the  said  replication  neiv 
assigned,  accrued  to  the  plaintiff,  was  in  partu  out  of  this  state, 
to  wit,  at  Quebec^  in  the  province  oi  Lower  Canada ;  and  that  he, 
the  defendant,  afterwards,  to  wit,  on  the  let  day  of  August,  A« 
D.  1816,  returned  from  the  said  parts  oat  of  this  state,  which 
faid  return  of  the  defendant  was  his  first  return  into  this  state, 
from  the  said  parts  out  of  this  state,  after  the  accruing  of  the 
eaid  cause  of  action,  to  wit,  at  the  town  of  Saratoga  .Springs, 
aforesaid.  And  the  said  plaintiff  further  says,  that  he  commen- 
ced this  suit  against  the  defendant,  in  this  behalf,  within  tix  , 
years,  after  the  defendant's  first  return  into  this  state  after  the 
accruing  of  the  said  cause  of  action,  to  wit,  at  the  town  of  Sara- 
toga Springs,  aforesaid,  wherefore  he  prays  judgpeot,  and  bis 
damages  aforesaid  to  be  adjudged  to  him,  kc, 

REBUTTER. 
1 

iThe  defendant  says,  that  the  plaintiff  oai^ht  not,  by  reason  of 
any  thing  in  his  said  surrejoinder  alledged,.  to  have  or  nuiintain 
bis  said  action  thereof  against  the  defendant,  because,  he  says, 
that  the  plaintiff  did  not  coinmence  this  suit  against  thf  defen- 
dant, in  this  behalf,  within  $ix  years  next  after  the  defendant's 
first  .return  into  this  state,  after  the  accruing  of  the  said  cause 
of  action  unto  the  plaintiff,  in  manner  and  form  as  the  plaintiff 
hath  above  in  his  said  surrejoinder,  in  that  behalf  alledged. 

In  a  court  of  record,  the  defendant  would  conclude  this  re- 
butter in  these  words,  ^^  and  of  this  he  puts  himself  upon  the  coun'^ 
iry,^^  which  country  mean^  the  jury,  who  are  to  try  the  cause* 
Upon  this,  the  plaintiff  joins  issue  by  ^  surrebutter y  in  these 
words,  '*  and  the  said  pUunti^  doth  the  like»*^ 

• 

In  a  justice's  court,  as  we  shall  lee  by  and  by,  the  issue  is 
joined,  for  all  the  purposes,  both  of  form  and  snbgtance,  the  mo- 
ment the  parties  arrive  at  that  point  in  pleading,  where  a  mat- 
ter is  aUedged  on  one  side,  and  denied  on  the  other*  So  far  as 
ihi9  court  is  concerned,  the  forms  ofjoining  an  issue,  at  the  com- 
mon law,  would  be  both  unnecessary  and  absurd  ;  for  the  call- 
ing of  a  jury  does  not  follow  an  issue,  of  course,  as  at  common 
law,  but  the  issue  is  referred  to  a  trial  by  the- justice^  unless  a 
Jury  is  demanded  by  one  of  the  parties.    But  of  this  hereafter. 
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Our  eighth  division  of  regular  pleading  wai,  what  it  called  m 
the  comoioD  law  courts,  pleat  puu  darrein  continiMnce* 

Now  suppose  an  issue  between  the  parties  to  be  joined  in  the 
above,  or  any  other  form,  and  that  the  cause  is  continued  bjr 
adjournment  for  decision  to  any  other  day,  and,  before  the  ad- 
journed day  arrives,  the  parties  refer  the  matter  in  dispute  to 
arbitrators  who  make  an  aWard,  or  the  plaint^^  gives  the  de- 
fendant a  release,  or  receives  something  of  the  defendant  in 
satisfaction  of  his  demand,  or,  indeed,  any  other  matter  of  de- 
fence arises  either  in  bar  or  abatement,  the  defendant  may  then 
come  into  court  at  the  adjourned  day,  and  plead  such  award,  re- 
lease, accord,  and  satisfaction,  or  other  (natter  in  bar,  or  in 
abatement.  The  title  of  this  plea,  in  a  court  of  record,  signi- 
fies a  plea  since  the  last  continuance^  because  the  defendant  most 
always  alledge  that  the  matter  of  defence  arose  since  the  caus& 
was  last  continued,  in  order  to  have  his  plea  received,  for  if  it 
arose  prior  to  the  commencement  of  the.  suit,  or  to  the  issue 
joined,  it  should  have  been  pleaded  in  the  first  instance,  and 
cannot  af\ervwirds  be  received.  Matter  of  defence,  thus  arising 
after  a  cause  has  been  continued,  must  always  be  pleaded,  if  it 
be  a  full  and  entire  defence,  and  not  merely  in  mitigation  of 
damages,  and  can  never  be  given  in  evidence,  as  it  may  manj 
times  be,  if  it  arise  earlier,  under  the  general  issue. 

Thi(  plea,  inform,  prays  judgment,  Tohether^the  plaintiff^  ought 
further  to  have  and  maintain  his  action  against  the  defendant,  oe- 
eause,  since  the  last  continuance  of  the  causfi,  by  adjournment,  to  vtV, 
on  such  a  day,  at,  4*c.  the  ipatter  of  defence  arose,  setting  it  forth, 
ihe  same  as  any  other  plea  in  bar  or  abatement,  according  to  its 
natore. 

SL  AR  IHSTAKCE   OF   THE  SECOND  KIND  OP    PLEADING,  CALLED 

IRREGULAR. 

In  a  justice's  court,  we  have  said  that  this  is  confined  to  de- 
murrers. Demurrers  to  evidence^  bills  of  exceptions,  ^c.  whicb^ 
in  courts  of  record,  are  also  classed  under  this  head, (a)  are,  at 
we  shall  see  hereafter,  inapplicable  to  this  court.  In  any 
stage  of  the  above  pleadings,  if  one  party  is  dissatisfied,  either 
with  the  substance  or  form  of  the  pleading,  which  his  antagonist 
exhibits  against  him,  the  way  to  avail  himself  of  this  objection 
is,  by  a  demurrer  thereto.  Instead  of  answerihg  the  pleading, 
be  demurs, — that  19,  be  merely  states  to  the  jnstice,  in  writing 
or  by  parol,  that  the  pleading  is  not  svficient  in  law  far  the  plain^ 
Off  to  have  or  maintain  his  actioft  against  the  defendant,  if  it  be  a 


(a)  Vhl.  Chtity^fl  ^1.  M3, 4: 
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4eciar%tioD»  replication,  sarrejoiader,  or  other  pTeading  on  the 
part  of  the  plaintiff.  On  the  other  hand,  if  it  he  a  pleading  on 
the  part  of  the  defendant,  a  plea,  rejoinder,  rehutter,  kc,  the 
plaintiff  demars  to  it,  by  stating,  that  it  is  not  sufficient  in  law  to 
bar  or  preclvde  him  from  having  or  maintaining  his  action  against 
the  defendant.  Thus,  if  the  above  declaration  shoulct  omit  ta 
mention  the  day  of  the  trespass  being  committed,  the  defendant 
might  demur  specially,  for  this  defect  in  form, (6)  pointing  it  out 
t^articolarly,  whi(Jtt|e  shall  hereafter  see  is  always  necessary 
m  a  demurrer  for^^ftct  of  form,  though  othervifise  of  substance^ 
as  if  the  plaintiff  h^Laerely  stated  a  trespass,  without  showing 
in  what  it  consisted^Again,  should  the  above  plea  merely  spe* 
cify  the  close  in  which  the  trespass  was  committed,  and  attempt, 
to  justify  the  trespass  by  denying  that  the  plaintiff^  ever  forbid  the 
defendan^to  turn  his  horses  and  cattle  into  it,  or  state  other  matter 
which  would  not  operate  in  law  to  justify  the  injury,  the  plain- 
tiff might  demur  generally,  that  is,  say  the  plea  is  insufficient, 
&c.  generally,  without  specifying  the  defect  in  the  demurrer, 
but  content  himself  with  mentioning  it  on  the  argument ;  and 
so  of  the  subsequent  pleadings.  When  the  pleading  of  a  party 
is  demurred  to,  the  manner  of  joining  issue  is,  for  him,  if  plain- 
tiff, simply  to  alledge  that  it  ip  sufficient  in  law,  for  him  to  have 
and  maintain,  ^c.  if  defendant,  that  it  is  sufficient  in  law,  to  bar 
and  preclude  the  plaintiff  from  having  and  maintaining,  4^.  which 
makes  what  is  called  an  issue  in  law,  which  the  justice  alone  is 
to  decide.    But  more  of  this  hereafter,  in  its  proper  place. 


SECTION  Vllt 
OF  THE  BECLARATIOK 

FIRST.   OF  ITS   OfiNCRAL  REQUISITES, 

The  declaration  is  a  specification,  in  a  methodical  and  legal 
form,  of  the  circumstanced,  which  constitute  the  plaintiff's  cause 
of  action  ;  and  its  most  important  requisites  are,  1.  That  it  cor- 
respond with  the  process.  2.  That  it  contain  a  statement  of  all 
the  facts,  necessary  in  point  of  law,  to  sustain  the  plaintiff's  ac- 
tion. 3»  T^dt  these  circumstances  he  set  forth  with  certaintj 
and  truth.(Vide  1  Dunlap's  N.  Y.  pract.  235,  6.) 


^Mim— .M^^^M^tau^at— i^iiwjw  ■  <i  w  I      *■ 
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1.    THE   DECLARATIOir    MUST   AGRKB   WITH   THE   PROCESS,     1.    hk 

the  names  of  the  partiet,  2.  In  the  number,  and  3,  In  the  cha^ 
racter  of  the  parties  iuing  or  tued, 

1.  If  the  defendant  is  sued  by  a  wronjB^  name,  he  may  plead 
it  in  abatement,  bat  if  he  omit  to  do  this;  the  plaintiiT  may  pur- 
sue him  to  judgment  and  execution,  by  whatever  name  he  is 
sued,  although  differing  entirely  from  his  real  one.(c)     A  mis- 
spelling of  a  name,  unless  it  give  a  differ^  sound,  is  not  a 
misnomer,rd)  and  the  omission  of  the  mi(^H  or  the  initial  let' 
ter  thereof,  commonly  called  the  middle^Kter^  as  John  Doe, 
where  the  actual  name  is  John  S,  Doe,  for  instance,  is  not  a  le- 
gal misnomer,  and  the  omission  is  immaterial,  for  the  law  knows 
but  one  christian  name.(e)     And  where  the  defendant  pleads  a 
misnomer  in  abatement,  the  plaihtifT  may  avoid  it  by  stating  in  his 
replication,  and  proving,  that  the  defendant  is  known  ite  well  bj 
the  name  in  which  he  is  sued,  as  the  ope  which  he  insists  upon 
in  his  plea.(/)     Where  the  defendant  is  described  in  the  pro- 
cess thus  :  James  Jackson,  otherwise  called  John  Hockley ^  call- 
ed an  alias  dictus,  the  defendant  cannot  plead  a  mitnomer  in 
abatement  for  this  reason,  if  the  name  preceding  the  alias  dictus 
be  right.     The  true  name  is  that  which  precedes  the  alias  die* 
tiM.(4  John.  Rep.  118.)    On  the  defendant's  pleading  his  own 
misnomer  in  abatement,  he  must  always  give  his  real  name,  and 
the  court  may  then  suffer  the  plaintiff  to  amend,  by  inserting  io 
the  process  the  true  name  so  given,  instead  of  the  one  by  which 
the  defendant  ia  sued.(g)     Yet,  notwithstanding  this  liberality 
of  the  courts  in  allowing  amendments,  and  overruling  pleas  of 
misnomer,  the  greatest  care  ought  to  be  taken  in  naming  the  de- 
fendant correctly,  either  in  a  warrant  or  attachmtnty  for  it  is,  be- 
yond all  doubt,  the  settled  law  of  the  land,  that,  unless  the  de- 
fendant's name,  inserted  in  this  process,  be  either  his  real  name» 
or  some  name  by  which  he  is  known  and  called,  the  officer  ex- 
ecuting it  will  be  liable  to  an  action,  either  of  false  imprisonment 
(h)  or  trespass  for  taking  the  defendant's  gooas,(i)  according  to 
tbe  nature  of  the  process,  and  this,  even  though  the  person  ar- 
rested, or  whose  goods  are  taken,  be  the  person  really  intended 
in  the  proceeding ;  for  this  original  process  is  not  like  an  exe- 
cutiof^  against  a  person,  where  he  has  let  slip  the  chance  of 
pleading  the  misnomer  in  abatement,  in  which  case  we  have  just 


(c)  t  Six.  1218.    3  Eatt,  167.  6  T.  vid.  several  cases  tbsre  cited  by  tb» 

]ft.  S35y  6|  per  Ld.  KenjoDi  cb.  jus-  counsel. 

lice.  (A)  S  East,  3as.  id.  SfJ*.  n.  (a) 

S3 Caines, 219.  Vid.  also  2  Taunt.  39SL    S Cainpb^ 

S  John.  S4.  S71.    3  Carapb.  110.  n. 

:/)  i  Caines,  219.    5  John.  84.  («)  6  T.  R.  234 
;)  •  Maule  &  Selw.  460,  ai|d 
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geeiij  tfaat  tbe  name  with  which  the  suit  hegan  may  he  pursued^ 
I  am  thus  particular  upon  this  topic,  Id  order  to  caution  magis- 
trates against  the  practice  which  prevails  in  some  places,  of  is* 
suing  warrants,  &c.  against  strangers,  whose  names  are  unknown, 
by  a  fictitious  name,  under  the  notion  tbat  no  consequence  caa 
follow  this,  other  than  a  plea  in  ahatement. 

« 

If  the  plaintiff's  name  in  the  process  he  wrong,  it  seems  tbat 
the  consequences  of  this  error  may  be  avoided  by  declaring  in 
this  way,  *^  James  Jacksoity  (the  plaintiff's  real  name)  at  whose 
suit,  by  the  name  of  John  Jackton,  (Ihe  wrong  name  mentioned 
in  the  process)  Richard  Roe,  (the  defendant)  was  served  with 
process  in  this  cause,  complains  of  Richard  Roe,  &c."  thus  go- 
ing on,  and  declaring  in  the  plaintiff's  true  name  throughout.-^ 
This  will  avoid  the  objection  by  plea  in  abatement,  or  otherwise, 
that  the  plaintiff  is  misnamed,  whereas  if  the  plaintiff's  misname 
he  carried  into  the  declaration,  it  may  be  pleaded  in  abatement: 
{j)  if  the  defendant  do  not  appear,  tbe  plaintiff  may  declare 
and  take  judgment,  by  a  name  different  from  the  plaintiff's  name 
inserted  in  the  process,  Camer,,  instead  of  Gardner,  for  instance, 
the  identity  of  the  person  being  ascertained  by  proof  (A;)  Tbe 
defendant,  if  he  mean  to  take  advantage  of  such  a  variance,  must 
appear  and  make  the  objection,  and  even  then,  we  have  suppose 
ed  it  might  be  obviated  by  a  particular  form  of  declaring. 

2.  The  declaration  is  irregular,  if  it  vary  from  the  process  ili 
the  number  of  plaintiffs. (^  And  so  of  the  defendants,  it  would 
seem,  in  a  warrant  or  attachment,  which  are  in  the  nature  of 
bailable  process  in  a  Court  of  Record* (m)  But  it  has  been  re- 
peatedly decided  by  the  English  Courts  of  King's  Bench  and 
Common  Pleas,  that  the  plaintiff  may  sue  out  process  not  baila^ 
5/e,  that  is,  on  which  no  arrest  is  to  be  made,  against  any  num<« 
ber  of  defendants  jointly,  and  yet  declare  against  them  severally, 
such  process  being  intended  merely  to  give  the  defendants  no- 
tice of  the  proceedings,  and  bring  them  into  court,  thus  making 
a  single  process,  tbe  foundation  of  as  many  suits  in  favour  of  the 
same  plaintiff,  as  there  may  be  defendants  named  in  \t(n)  The- 
rule  would,  without  doubt,  be  the  same  in  relation  to  a  sum- 
mons, and  the  practice  under  it,  would  be  highly  convenient  and 
expeditious.  It  is  not  unusal  for  a  tradesman,  &c.  in  extensive 
business,  to  commence  twenty,  thirty,  or  even  a  greater  num- 
ber of  suits,  by  sumoionB,  berore  a  justice  at  the  same  time.  All 


O)  1   Bob.  A^  Pull. 40.  id.  647.  (m)  4T.  R.  69T.  n.  (b)  1  Bos^ 

3  Anstr.  935.  &  Pull.  49.  id.  t9.  4  East,  589. 

(k)   1   John.  Cas.  243.     2  Str.  (»)  4  T.  R.  697.   n.(b)   I  Bos.  it 

1218.    3  East,  167.  Pull.  19.  id.  49.    16  ioiiQ,  44. 

(0  Vid.  I  Chitty'f  pi.  252. 
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the  del^ndanis,  under  this  rule,  may  be  inserted  io  a  singTe  suo^ 
moDs,  thereby  giving  it  the  operation  of  a  separate  Bummoni*  for 
each.  But,  as  this  rule  has  never  been  directly  appUed  to  a 
justice's  court,  let  the^summons  be  in  the  following  form,  which 
will  remove  all  doubt : 

*<  You  ARE  HEREBY  COMMANDED,  in  the  tuLme^  ^c,  to  iummoH 
At  B,  C,  D,  E,  F,  (and  so  on  to  any  number  of  defendants)  sev- 
erally  and  individually^  each  for  hifnself,  to  appear  before  we,  tht 
taid  justice,  on^  ^c.  at,  4*^.  then  and  there,  severally  and  individual^ 
ly,  each  for  himself  as  aforesaid,  to  an9wer  James  Jackson,  t»  a 
plea,  ^'C.  to  his  damage  of,  4*c*" 

It  is  obvious,  however,  that  it  will  not  do  to  blend  a  number 
of  defendants  in  this  process,  where  some  are  sued  under  the 
twenty- five,  and  others  under  the  fiAy  dollar  act.  A  summons 
should,  in  such  case,  be  made  eut  for  each  set  of  defendants, 
stating  a  sum  in  damages,  correspondent  to  the  jurisdiction,  with* 
in  which  they  are  proceeded  against. 

Even  where  a  warrant  is  issued  against  a  number  of  defen- 
dants jointly,  and  only  a  part  are  taken,  the  plaintiff  may,  if  the 
proceeding  be  for  a  wrong,  upon  which  the  defendants  are  lia- 
ble joinl/^  and  severally,  declare  and  proceed  to  judgment  there- 
for, against  such  as  are  taken,  omitting  to  notice  the  others,  or 
stating  that  those  who  are  taken,  committed  the  wrong  with  the 
others  named  in  the  process,  who  are  not  taken.(o)  But  should 
the  declaration  and  judgment,  in  such  case^  be  a^nst  all,  we 
have  seen  it  would  be  error.  (/>) 

3.  How  far  the  declaration  must  agree  with  the  process,  Id 
the  particular  character,  in  which  the  plaintiff  sues  or  the  de- 
fendant is  sued,  we  have  seen,  ante,  p.  25 K( Vide  also  1  Chitty^s 
pi.  253,  4.     2  Caines,  134.) 

We  have  before  noticed  that  the  declaration  need  not  agree 
with  the  process,  in  the  cause  of  action  therein  expressed. (9) 

2.  THE  DECLARATION  MUST  STATE  ALL  THE  FACTS  ESSENTIAL 
TO  THE  SUPPORT  OF  THE  ACTION,  WITH  WHAT  DEGREE  OF  CER- 
TAINTY, IN  GENERAL,  WE  HAVE  ALREADY  SEEN. 

1.  It  must  appear,  with  certainty,  who  are  the  parties,  and  a 
declaration  by  or  against  A.  B.  &  Co.  is  not  8ufficieDt(r)    And 

(o)  I    Will.  90,  30«.    t   John.  (o)  Ante,  251,  2.  Vid.  16  John. 

365     n  John.  434.  Am«,.a69,  70.       162.  10  id.  240. 
(/>)  Ante,  269,  70.  (r)  8   T.  R.  508.    S   Caincs,  170. 

1  Pcnn.  Rep.  75,  137.  Ante,  8»K 
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vvhere  difTerent  persons,  of  the  same  name,  are  used  in  declaring, 
ihey  8ho!;ld  be  distinguished  by  some  appropriate  allegation,  as 
the  said  first  or  second  menlioned  Ay  or  the  now  defendant^  or  the 
now  plaintiff y  or  Ay  deceased. (s) 

2.  The  declaration  must  state  a  thne  ru^  place y  tbongh  these, 
in  general,  are  immaterial  in  proof,  and  the  plaintiiT  may  sus- 
tain his  suit  by  proving  that  the  cause  of  action  arose  on  any 
other  itay,  or  at  any  place  diOerent  from  the  one  laid  in  the 
dechiration.     In  the  few  cases  of  Ipcal  actions,  however,  noticed 
ante,  p.  11,  12,  and  in  this  instance  alone,  it  is  necessary  that 
the  proof  :)gree  with  the  declaration  as  to  place,  unless,  indeed, 
the  place  be  made  matter  of  substance,  as  where  the  contract 
declared  upon,  relate  to  some  particular  place,  or  some  partic- 
ular place  is  in  issue,  as  in  trespa^^s  on  lands^  where  the  plain- 
tiff has  described  the  premises  particularly.     x\nd  so  wholly  im- 
material is  the  time  mentioned  in  the  declaration,  that  if  the 
plaintiff  state  a  contract  to  have  been  made  on  a  day  which  would 
render  it  nntawfid,  the  defendant  cannot,  for  th^tt  reason,  demur, 
but  must  take  issue,  thereby  giving  the  plaintiiT  an  opportunity 
to  prove  on  the  trial  some  other  day.(<)     Yet,  where  the  day 
IS  a  material  part  of  the  contract,  or  other  matter  declared  upon, 
it  must  be  proved  ;  as  if  the  plaintiff  complain,  that  the  defendant 
violated  a  contract  to  work  from  such  a  day  to  such  a  day,  he 
must  prove  it,  and  so  of  any  other  special  contract ;  and  if  he 
set  forth  the  date,  or  other  time  mentioned  m  a  written  instru- 
ment, the  proof  must  taUy  precisely  in  this  particular  with  the 
declaratioo,  though  otherwise  if  not  set  forth  as  a  date,  as  we 
shall  see  more  at  large  hereafter.     Again,  in  respect  of  place,  it 
should  always  appear  in  the  declaration,  that  the  cause  of  action 
arose  within  the  jurisdiction  of  the  justice,  that  is,  within  the 
county  for  which  he  is  a  magistrate.     For  this  purpose,  the  law, 
where  the  cause  of  action  is  not  strictly  local,  allows  of  a  fiction, 
and  you  may  slate  the  cause  of  action  as  arising  in  the  place  out 
of  the  county  where  it  really  did  arise,  adding,  to  wit,  **  in  the 
county  of  vSaratoga,"  or  other  county,  where  the  cause  is  tried. 
This  can  seldom  be  necessary,  however,  except  in  describing 
some  ihstrument  in  writing.     Suppose,  for  instance,  a  note  made 
•  ul  dated  at  Boston ,  sued  in  the  county  of  Saratoga,     You  are 
to  declare,  that  the  defendant  mad^e  bis  promissory'  note  at  Bos^ 
<on,  to  wit,  **  at  the  town  of  Saratoga  SpringSy  in  the  county  of 
Saratoga^^^  and  so  of  other  transitory  matters,  or  causes  of  action. 
But,  in  general,  you  may  state  all  foreign  acts,  as  happening 
within  the  county  where  you  sue,  except  when  you  are  setting 
forth  an  instrument  in  writing,  dated  abroad. (u)     If  the  declar- 
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*)  1  Chitty's  pi.  257.  («)  *  id.  1  Chilty's  pi.  281,  2.   id. 

0  12  John.  237.  %B7y  9,  9,  &  260.    13  John.  449,  50. 
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atioD  commence  with  stating  the  county  where  the  caase  is  tri- 
ed, thus,  Saratoga  County,  w.  though  no  place  he  stated  in 
the  hody  of  the  declaration,  or  even  a  foreign  town  and  county 
be  stited,  yet  the  declaration  will  be  good,  as  the  act  stated 
wihout  places  or  with  the  wrong  place,  will  be  referred  to,  and 
considered  in  law  as  arising  within  the  county  in  the  margin. — 
And  so  if  the  county  in  the  margin  be  wj^ong,  but  the  county  in 
the  body  of  the  declaration  be  right,  the  latter  shall  prevail  over 
the  place  in  the  margin  ;  and,  m  this  sense,  it  is  said,  that  the 
place  in  the  margin  will  aid^  but  not  prejudice  a  declaration. (v) 

3.  It  is  still  more  necessary,  that  certainty  and  accuracy  be 
observed  in  stating  the  maierial  facts  constituting  the  cause  of 
ccticn  itself,  for  this  is  matter  of  .substance.  But  for  this,  more 
at  large,  we  refer  to  (he  next  head  of, 

3.    THE   PARTICULAR   REClUISITES  OF   THE   DECLARATI09. 

These  are,  1.  Its  commencement.  2,  The  statement  of  the  cause 
of  action,  3.  Severai  counts.  4«  'Flte  conclusion, 

1.  The  cotnmentemeTU  of  a  declaration  in  a  justice's  coaxt 
may,  in  general,  be  as  follows  :(Vide  6  Taunt  121,  406.) 


James  Jackson^  ^ 

V.  J  Saratoga  County,  tf. 

Richard  Roe,     } 

The  plaintiff  complains  of  the  defendant,  for  tbist  to  wit, 
^Here  state  the  circumstances  which  constitute  the  cause  of  action,} 


If  the  plaintiff  sue,  or  the  defendant  is  sued^  In  a  particular 
character,  entitle  the  cause  accordingly,  and  then  commence  as 
nbove.  Thus,  if  you  pue  as  executor,  entitle  your  cause,  Jamee 
Jackson,  executor  of  the  last  will  and  testament  of  A,  deceased,  r. 
Hichard  Roe,  Enough  as  to  the  different  manner  of  entitling 
causes  may  be  gathered,  ante,  p.  249,  50. 

Where  there  are  more  than  one  party  plaintiff  or  defendant, 
the  plural,  plaintiffs,  oc  defendants,  instead  of  the  singular,  p/osiH 
tiff^,  or  defendant,  is  of  course^  to  be  used,  in  the  commencemeott 
and  other  parts  of  the -declaration. 

2.  The  declaration,  after  commencing,  proceeds  to  state  the 
•cause  of  action.  Tbis  receives  its  name  and  character  from  the 
iacts  which  are  stated  as  the  foundation  of  the  claim,  wiiatever 


<p)  1   Chitty'«  pi.  279,  80.    13 
Joho.  449^  50.    jLutn,  24S,  n.  (8) 


r 
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tt  lany  fte  culled  liy  llic  |<lnii>tilT,  eillicr  in  hi*  process  or  dechr- 
■lion.  'I'hij«,  Fhiiulil  tlie  pUiiiUir  111  ilit^  bugimiiiig  uf  bia  ilvc- 
birutioR  alale,  I/m(  he  compUini  iif  the  dtJcnitwU  uj  u  /;'«■  v/'irtl- 
yait./tir  ihit,  tu  Jrit,  nnd  Ihi^n  go  on  tu  sDitv  Ilic  Clrcun>»tuu<:«( 
ofihc  wrtiiii5  "tiicli  make  it  tuxt  to  t>e  trtifnii  w  tUr  tutr,  jn- 
(lEai!  of  (rc»;)«>».  nnd  the  del'enduiit  tiitiM  wruc  hhJ  g-v"  'm  lo 
trin),  aui!  ihe  iironl'makpit  oul  n  chim  I6r  u  impiut  on  iht  caar, 
(h«  dcfenilnfit  cnunol  nbjoct  thtil  thM  U  a  Tmunce  belweeii  iha 
proof  und  ihc  (lerlaMtinn,  fur  tlin  rawe  of  ociivust'ilsd  ulleogthj 
,   sbBll  be  tlceined  tbe  Uue  uau.(a') 

These  remarks  would  bring  me  to  the  fltrmi  of  iJecluralioni, 
from  which,  iu  general,  emuigti  umy  be  derived,  10  eo.itjle  n 
pbifilifr  lo  stale  his  CHMie  of  miliou  with  siilfident  a'ciir.icj.-— 
Uulthorc  i^one  dcitcriplion  of  coutnct,  with  regard  lr>  ivliidi 
ao  ni>icb  nicelv  <«  required  in  |doailiDg,  thni  a  more  p>irIiciiUr 
'Coniit deration  of  (fie  mode.  In  ivhinU  it  ia  (i>  be  decbiri^d  <ju,  be- 
came* necKii«»ry.  I  idludR  lo  ijiecial  cuniracti  niA  wider  treiii,  (» 
do  or  ruii  III  do  rrrtain  thingi.  ■!•(-.  Wn  It.ive  nlreiuly  btetowed 
I  florae  atteution  uf.nn  Tliinlufiir'k.ijinli.-,  61,3,  3,)  where  lln-  grc*l 
cnotion  lobe'-'\-!   '  .  n  i  currespoiidence  betnceo 

the  Jtdamtii-i-  .'  ,'. It  daily  cunsidered  jud  Ulit»- 

trwl«<r     TbciKi  -h-- fptcial  ciuntor  rfw/Bra- 

li«n,  of  wbkli  is<  > .' '  I  .  '  '<  >  >'>r'lLr  Iri  Kri  tiu'in  I'urlli,  niny 
ho  varied  lo  *n  infiitut  i-meni,  .mu  ■    i,,...i(i.'ibte  of 

cl.Kaifiaition  in  tlieir   jmrpoit  or  i''-;  m^  esain- 

jdrj  nill  ihofV  our  nupwiiog.     Tlit-  >  ■■  ii'qiiir- 

ed  an   uagrrt  :  on   aKtird*  :  ootumi.  .    ^  ri^i  tn  roii- 

(ii/tralion  «/■  /nritartuiw  .■  on  owtfriii'i'  "■  piij  •iviit<-y  on  tifhan^e 
of  hones  :  on  eoiuriufi  to  dtlmr  a  bill  uf  txckangf,  orfromii' 
tory  nolt  /or  gooji  talJ  :  nr  tu  pay  fur  gnoii>  said  ta  a  tiiini  ' 
ptrsvn,  or  to  indtoiKify  :  for  not  fiillillingii  coninKtta  marry  :  or 
a  cvniriiel  to  tmploy  it  urvattt :  or  a  foiUTJCt  in  purfortu  worki, 
4rc.  for  noiperfortaiogaMnlrartta  acciplearu,^c.  bought :  for 
nol  perforiBing  a  tonlraei  to  Jtliver  gciiJt ;  for  a  breiicli  uf  teor- 
raititt:  a;e:Hin»t  iit7«e>.for  out  (alSlhtri  timt  tnnJractiuf  bitU- 
nwiu  :  by,  a  landlord   agaiust  hn  teaaal,  Jot  not  rtjiainng,  •Vc 

In  lettintt  forth  fbtsr,  nnd  the  f{ Ice  ipeml  agreements ,  it  it 

■eceisary  that  Uie  pliiiilifi'  «et  fiirtii.  1.  The  coniideraiimi  or  «io- 
li»*,  upon  wlijch  the  agrcoTirnt  is  fcimdcd.  Tho  noliire  of 
these  considerHlioua,  in  B;''n«'r»I,  weio  contidered,  [iinle,  'iG, 
T  )     And  w u  bod  neiaiioii  in  eontuder  tbetu  with  sulhcieiit  par- 


ii;i^i. 
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ticularity,  (ante,  p.  38,  39,  k  40,)  as  to  what  consideration  will 
sustain  an  assumpsit,  without  noticing  them  again  here,  illegal 
considerations  are  also  considered,  (ante,  132  to  144.)  in 
setting  forth  this  consideration,  it  must  appear  to  be  legal  and 
sufficient  on  the  iiace  of  the  declaration,  or  the  defendant  may 
demur  ;  it  must  be  set  forth  truly,  as  it  will  appear  in  proof,  or 
the  plaintiff  must  be  non-suited,  provided  the  objection  be  ta* 
ken.  The  whole  of  the  consideration  of  the  defendant's  con- 
tract must  also,  in  general,  be  stated,  and  if  any  part  of  an  en* 
tire  consideration,  or  of  a  consideration  consisting  of  several 
things,  be  omitted,  the  plaintiff  will  fail  upon  the  trial,  on  the 
ground  of  variaffce.  It  is,  however,  suflicient,  in  general,  to 
state  so  much  of  any  contract,  consisting  of  several  distinct  parts 
and  collateral  provisions,  as  contains  the  entire  consicjeratioo  for 
the  act,  and  the  entire  act,  which  is  to  be  done  in  virtoe  of  such 
consideration  ;  and  the  rest  of  the  contract,  which  only  respects 
the  liquidation  of  damages,  after  a  right  to  them  has  accrued 
by  a  breach  of  the  contract,  is  matter  proper  to  be  given  in  ev- 
idence to  the  justice  or  jury  in  reduction  of  damages,  but  not  ne- 
cessary to  be  shown  to  the  conrt.  in  the  fir^t  instance,  on  the  face 
of  the  record.  Where  a  pan  of  a  consideration,  or  one  ofsev* 
ral  considerations,  is  frivolous  and  vot'ii,  it  is  sufhcient  to  notice 
only  the  valid  consideration,  though,  if  stated,  it  will  not  vitiate 
the  declaration  ;  bat  no  mode  of  pleading  can  enable  a  plaintiff 
to  recover,  where  part  of  an  executory  consideration  is  ille- 
gal.(a:) 

2.  After  stating  the  consideration,  the  contract  itself  most  be 
set  forth,  in  all  its  material  parts,  either  in  the  very  words  'uk 
which  it  was  made,  or  according  to  its  legal  effect :  and,  if  there 
be  11  variance  here,  between  the  declaration  and  proof,  it  will  be 
fatal,  Vid.  1  Dunlap^s  N.  Y.  Pract*  251,  and  cases  there  cited,  n* 
(92)  &  (03.)  In  stating  tbe  consideration,  we  have  seen  that  it 
is  necessary  to  set  forth  the  whole,  but  in  stating  the  contract  it- 
self it  is  sufficient,  merely  to  state  the  parts  of  the  promise,  the 
breach  of  which  is  complained  of;  and  it  is  not  necessary  to 
state  in  the  declaration  other  parts,  not  qualifying  or  varying  in 
any  respect,  those  the  breach  of  which  is  complained  of.  A« 
where  the  plaintiff  declared,  that  in  consideration  of  his  ri>-de* 
livery  to  the  defendant  of  an  ansoaod  horse,  which  he  had  be- 
fore then  sold  to  the  plaintiff,  the  defendant  promised  to  de- 
liver to  him  another  korse^  which  would  be  worth  jC80,  and  be 
«  young  horse,  and  then  alledged  a  breach  in  bo^h  these  resperts^ 
he  declaration  was  held  su(£cient,  though  the  proof  wti^j^'aQi 


(«)  Vid.  1  ChittyVf  ^  ^5^  6,  & 
Om  ciiis  Unere  sittii. 
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only  of  a  promise,*  that  the  second  horse  shoald  be  worth'£80, 
aod  be  a  young  horse^  hot  also  of  a  warranty  that  it  tvos  sound, 
and  kad  never  been  in  hames9,{y) 

It  is  always  sufficient  to  state  so  roach  as  conttitates  that 
provision  in  the  contract,  the  breach  of  which  is  complained  of, 
and.  which  prescribes  the  daty  to  be  performed,  aod  the  time, 
manner  and  other  circumstances  of  its  performance.  There  are 
a  great  variety  of  agreements  not  under  seal,  containing  detail* 
ed  provisions,  reflating  prices  of  labour^  rates  of  Aire,  time  and 
manner  of  performance,  adjustment  of  differences,  ^c.  which  it 
may  not  he  necessary  to  set  forth  ;(^)  for,  perhapti  the  plaintifif 
does  not  claim  for  a  breach  of  any  of  these,  but  merely  for  the 
non-fulfilment  of  some  other  stipnlation  in  the  contract. 

So  any  proviso  or  condition  in  the  contract,  which  goes 
merely  in  defeasance  of  it,  needs  not  be  stated  ;  for  this  ought 
to  come  from  the  other  tide  ;  but  if  such  priviso  or  condition 
constitute  a  condition  precedent,  or,  if  there  be  any  other  mat- 
ter which  qualifies  the  contract,  or  goes  in  discbarge  of  the  li- 
ability of  the  defendant,  it  ought  to  be  stated,  (a) 

A  contract  in  the  alternative,  must  not  be  stated  as  an.  abso- 
lute contract,  though  the  optioawerein  the  party  pleading. (6) 
These  objections  of  variance,  must,  however,  all  be  made  at 
the  trial,  or  they  are  waived.  (15  John.  210.) 

Where  this  contract  is  in  writing,  it  is  usaal  to  follow  the 
words  of  the  contract,  where  they  are  concise  and  intelli- 
gible ;  and,  if  the  le^cai  elTect  be  doubtful,  thb  is  the  safer 
coarse.  The  plaintiff,  however,  is  not  bound  to  set  forth  even 
the  material  parts  in  letters  and  7»ords.  It  will  be  snfficient  to 
state  the  substance  and  legal  eff^ect,  which  is  shorter,  and  not  lia- 
ble to  misrecitals  and  literal  mistakes,  (c) 

3.  Certain  averments,  that  is,  statements  of  facts,  besides  the 
consideration,  and  contract,  are  sometimes,  necessary  in  these 
declarations  upon  a  special  assumpsit.  An  averment  in  pledding, 
signifies  a  statement  of  facts,  in  opposition  to  argument  or  inter^ 
ference,{d)  If  there  be  any  thing  on  the  part  of  the  plaintiff, 
which  was  to  have  been  performed,  as  a  condition,  upon  which 
the  obhgatioo  on  the  part  of  the  defendant  was  to  attach,  it  must 


8 


[y)  1  Cliitty'8  pi.  299,  800.  -    (&)  Vid.  id.  S02, 
[«)  6  Eas^  567,  per  Ld.  Ellenbo-         (c)  i«l. 
fough,  Ch.  J.  Id)  id.  SM. 

<a)  Vid.  I  Chilly's  pi.  301,  2, 
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be  arerred  to  hare  been  perfonned,  or  offered  or  tendered  Ui 
be  performed,  and  the  miinner  of  performance,  &c.  mast  be 
ahown,  in  order  ttiat  it  may  appear  to  agree  witb  tbe  terras  of 
the  contract  or  condition. 

Sometimes  it  is  necessary  to  aver  the  performance,  or  an 
offer  to  perform  the  consideration.  Where  the  consideration 
is  execuledf  that  is  to  say,  where  the  promise  is  made  in  consid- 
eration of  something  already  performed,  or  performed  at  the 
same  time  that  the  promise  is  made»  it  is  enongh  to  state  this 
iact,  withoat  any  farther  averment.  But  where  the  considera- 
tioti  of  the  defendant's  promise  is,  executory,  that  is,  to  be  per- 
formed by  the  plaintiff,  before  the  defendant  is  obliged  to  fuU 
fil  his  engagement  on  his  part,  the  plaintiff  mast  arer  that  he 
has  performed  his  part  of  the  contract,  or  show  some  exctue 
for  not  having  done  so.  He  must  show  performance^  or  an  of> 
fer  to  perform  in  the  case  of  mutoal  covenants,  and  other 
agreements  mentioned  (ante,  23,  4,}  either  where  the  per- 
formance is  to  be  at  the  same  time  on  each  side,  or  where  the 
plaintiff*S|perfonnance  is  expressly  made  a  condition  precedent. 
So  of  all  agreements,  where  matual  acts  are  to  be  done  at  the 
same  time,  (e) 

In  averring  an  excuse  of  performance  by  the  plaintiff,  he 
mnst  aver  his  readiness  to  perform  the  act,  and  the  particnlar 
circumstances  which  constitute  such  excuse.  And  he  should, 
in  general,  show  that  the  defendant  either  prevented  the  per- 
formance, or  rendered  it  unnecessary  to  do  the  prior  act,  by 
his  neglect,  or  by  his  discharging  the  plaintiff  from  perform* 
ance  ^/}  and  where  the  defendant  had  agreed  to  attend  at  • 
certain  place,  to  receive  from  the  plaintiff  and  his  wife,  a  con- 
veyance of  certain  lands,  in  an  action  for  his  non-attendance,  it 
was  holden  sufficient,  in  a  justice's  court,  in  order  to  entitle  tbe 
plaintiff  to  recover,  to  aver  that  the  plaintiff' and  his  wife  attend-- 
sc2,  at  the  place  appointed,  ready  and  offering  to  execute  a  convey 
^nce  according  to  the  said  agreement ;  and  that  the  defendant  did 
not  attend  :  and  that  he  has  refused  to  accept  the  same,  and  topers 
form  the  agreement  on  his  par^(g) 

The  omission  of  these  averments,  would  be  fatal  on  demat^ 

rer.(A) 

Again  :  notice  must  sometimes  be  averred.    Where  tbe  pei^ 
formance  of  a  condition  precedent^  or  other  event,  upon  whick 


(i)  1  i(t.  809,  SIO.    M.  816, 17,  (g)  1  CaiMf,  45,  €. 

if)  id.  317,  IS.  (^)  1  ChUiy'i  pl..3t^. 
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tke  defendants  liability  depend?,  lies  more  properly  within. the 
kootvledge  of  the  plaintiff  than  of  the  defendant,  then  the  de? 
claration  ought  to  state  express  notice  to  the  defendant  of  the 
performance  of  the  condition  precedent,  orUhe  happening  of 
the  event  ;  and  this  must  be  proved  to  have  been  given  before 
suit  brought ;  but  this  is  unnecessary,  where  the  defendant  has 
the  same  opportunity  with  the  plaintiff  to  know  the  fact.(i) 

Sometimes  also  a  request  is  necessary  to  be  averred  ;'  but 
for  this,  we  refer  to  the  subsequent  head  of  tender^  where  the 
cases  in  which  this  is  necessary,  will  be  fully  considered  and 
referred  to. 

This  doctrine  on  the  subject  of  a  special  assumpsit,  is  equal- 
ly applicable  to  contracts  under  seal,  with  this  difference  only, 
that  in  setting  forth  the  latter,  no  consideration  need  be  aver- 
red.{j) 

Bat  the  mode  of  pleading  cannot  be  fully  illustrated  otber>' 
wise  than  by  its  forms,  to  which  I  shall  now  proceed. 


SKCriON  IX. 
FORMS  OF  DECL.IH.lTlUu\\S, 

I  have  supposed  the  declaration,  after  giving  the  names  of  tJie 
pai'tieSy  in  the  title  to  the  cause,  in  allcu.ses  to  commence  as  sta- 
ted, ante,  p.  332.  1  shall,  in  giving  the  forms,  use  the  title,  plain- 
tiff  and  defendant,  instead  of  the  names  of  the  parties.  Where 
the  latter  is  preferred  by  the  pleader,  the  change  can  ea^^ily  be 
made  :  but  when  their  names  have  once  been  distinctiv  set  forth 
in  any  pleading,  it  is  snfiicient  ufterwnnls  to  designate  them  as 
the  said  plaintiff'  or  plaintiff's^  the  said  defendant  or  defendants^ 
without  repeatmg  their  n}ime8,(fc)  This  is  sometimes  highly  [. 
useful  for  the  purposes  of  brevity,  where  the  parties  are  nu-  \ 
merous.  At  any  rate,  it  will  answer  me  thi«  purpose,  in  the 
manner  they  are  to  be  used,  in  the  forms  whicli  1  propose  giv- 
ing, for  I  shall  simply  adopt  in  these,  the  intials  P.  and  D.  to 
represent  the  parties,  plaintiff  and  defendant. 


(i)  id.  32^  1,  2.      .  (A)  4  Bos.  &  Pull.  J^B9.  6  Tsimt. 

(jf  )  if!.  300,  301,  to  325.  12f^  406. 
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« 

The  order  To  which  I  shall  give  these  forms,  will  correspo»<l^ 
with  that  in  which  1  treated  o(  the  actioDS  to  which  the)'  relate^ 
in  Chapter  11.  (Ante,  19  to  246.)     I  f>hall  therefore,  exhibti 
forms  of  dechirationsi    1.   in  debt,   %.  deUmuB^  3.  CQvenant,  4. 
trespau  on  ihs  case^  and  5..  trespass. 

U   IN    DEBT. 
•N    JL  JVOGMEKT. 

Cammeneemenif  as  ante,  p.   332 

That  thq  9aid  P,  by  the  judgment  of  the  Supreme  Court  ef 
^dicalureof  the   state  of  New- York,    (or  ^*   of  tJie  Court  of 
Common  Pleas,  of  the  county  of  Stirotoga  ")    (or  ^^  of  a  couri 
holden  before  A,  one  of  the  justices  of  the  peace  of  the  county  of 
&iratoga,  ")  at  the  capitoi,  in  the  city  of  Albany,  to  wit,  at  tha 
town  of  Saratoga  Springs,  in  the  county  of  Saratogii,  (or,  if  in 
the  court  of  Common  Pleas,  say,  ^*  at  the  court  house ^  in  tfie  village 
of  Ballston  Spa,  in  the  said  county  of  Saratoga  y^^)  (or,  if  m  fljti> 
tice*s  court,  say.  **  at  the  dv^elling  house  of  the  said  A,  in  the  town 
of  Saratoga  Springs,  in  the  said  county,^^)  o(  the  term  of  August^ 
A.  D.   1820,  (or  us  the  term  of  the  court  is,)  (or,   if  in  a  jus^ 
tice^s  court,  say,  »•  on  the  20/A  day  of  August,  A.  D.  18^0,  ")  re- 
covered against  the  said  D,  $200,  tor  a  debt,  and  also  $10,  for 
his  damages,  which  he  had  sustained,  as  well  by  occasion  of  de- 
taining the  said  debt,  as  for  fn  bis  costs  and  charges,  by  him. 
about  his  suit,  in  this   behalf  expended,  (or  if  tlie  rtcovery  tarof^ 
in  case,  say,  '*  ^^00,  for  his  damages,  xehich  helmd  sustained,  at 
well  by  reason   of  a  certain  trespass  on  t/ie  case,  as  for  his  costs 
and  charges,  <J*C!)  (or,  if  in  any  other  form  of  action^  state  the 
fact  accordinglif,)  (o/»,  if  the  action  be  on  a  judgment  for  costs  in 
favour  of  the  defcmlarii,  say,  '*  ^50,  for  his   costs  and  chhrges,  by 
him  laid  out,  in  and  about  the  defence  of  a  certain  action  of' tres- 
pass on   //tejc#i^,*'   or  as  the  action  is,  "  (/utt  lately  prosecuted^ 
against  the  said  P,   by  the  said  D,)   as  by  the   record  thereof 
more  fully  appears,  (this  is  to  be  omitted,  if  the  judgment  rsere- 
before  a  justice,)  upoii  which  said' judgment,  there  is  yet  due 
from  the  said  D,  to  the  said  V,    the  sum  of  j^60,  .whereof  the 
said  P,  hath  not  had  execution  ;  yet  the  said  D,  although  often 
required,  hath  not  pai^l  the  said  sum  of[  j^50,  or  any  part  there- 
of, to  the  said  P>  but  hath  always  refused,  and  stilVdoth' refuse  so 
to  do. 

Jo  this  declaration,  the  nature  of  the  action  in  the  suit,. in  which 
the  judi;ment  was  recovered,  should  be  briefly  stated,  accor- 
ding to  the  fact,  as  also  for  what  cause  the  recovery  was  had  ;. 
as  whether  it  was  for  debt  and  cosis,1n  iii  an  action  of  debt, 
damages  and  costs,  as  in  other  actions  where  judgment  is  for 
the  plaint iif,  or  simply  for.  co^ts,  where  judgment  is  for  the  de> 
fimdaot,  &c. 
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ON  A  PENAL  BOND  TO  PAY  MONEY. 

Thai  the  saul  D,  on  the  1st  ^;\s  of  May,  A.  D. 
4820,  at  the  to»vn  ofSaratoi^a  Sprinir-*,  in  the  coun- 
ty of  Saralojja,  by  hw  certain  bond,  sealed  uith  his 
seal  (and  now  shown  to  the  court  hei'e,(l)  thp  date 
whereof  is  the  sanje  day  and  year  aforesjiid)  ac* 
knoivledged  himself  to  bp  hold  and  firmly  boinid  to 
tbc  «aid  P,  in  the  sum  of  fifty  dollars,  to  he  paid  to. 
ifhe  said  P,  when  the  said  D  should  be  thereunto  af- 
terwards requested.  Yet  the  said  D,  although  of- 
ten requested,  &c.  hath  not  paid  the  said  sum  oi 
money,  or  any  part  thereof,  to  (he  said  P  ;  but  h}& 
always  refused^  and  still  refuses  so  to  do. 

OS  A  GAOL  BOND,  ASSIGNED  TO  THE  PLAINTIFF. 

That  whereas  the  said  P,  on»  &c.  at  a  court*  hoi-  Jl<^w  to  ^eai 
den  before  Pitilip  Green,  Esq.  then  one  o^'the  jus-  »  j"««8ni«'>t  i« 
ticc^  of  the  peace  of  the  said  county,  by  the  con-  f^^j-e  a  justrct?. 
siileralion  and  jud^rment  of  the  same  court,  recov- 
ered against  Richard  /?oe,  twenty*fite  dollars-^  for 
kis  damages,  as  well  by  the  occanon  of  the  break- 
ing certain  covenants,  then  lately  made  by  the  said 
Richard^  to  and  with  the  said  P,  as  for  hio  costs  and 
charges  by  hiro  about  his  suit  in  this  behalf  expen- 
ded ;  and  afterwards^  on,  &c.  at,  &c.  at  the  same 
court,  then  and  there  holden  before  the  said  Philip 
Qreen^  still  being  Justice  as  aforesaid,  the  said   P  How  to  ple«Ht 
sued  out  a  certain  execution  upon  the  said  jtidg-  f "  !i*^'i"*'"" 
ment,    directed  to  any  constable  within   the  •ai*!  ju^ice/^  * 
county,  commaodirig  him  to  levy  the  said  damages 
of  the  goods  and  chattels  of  the  said  Richard  Roe, 
(his  arms  and  accoutrements  excepted)  and  to  bring 
the  money  before  the  said  justice,  within  thirty  days 
thereafter,  to  render  to  the  said  P ;   and^  that  if 
sufllicient  goods  aod  chattels  could  not  be  foond. 


(0  "  AiTD  NOW  SirowH,  &c."  TKis  19  called  ti pro/erf,  and  U  a  necei- 
9ory  form,  in  fiU  cfts(?s  where  a  deed  is  pleaded.  A  profert  niti»t  aUO  h^ 
made  of  Utters  ttatcatieniaryy  or  of  adminisfratian^  where  the  plaintiff  sues 
in  eiihf  r  of  those  characters,  that  it  to  say,  the  letters  testeanentary^  itc, 
must  be  produced,  in  order  to  show  the  plaintiff's  authority  to  sue  in  that 
particular  character.  The  party  aguinst  whom  a  deed  or  sealed  contract 
19  p'eaded,  is  always  entitled  on  demanding  it  to  oyer^  i.  e.  to  have  n  copy 
or  sight  of  the  deed,  Sir.,  before  he  pleads,  with  which  the  «party  pleading 
it  must  furnish  him.  12  John.  401.  if  the  party  cannot  make  this /^ro/erf, 
fie*  he  must  state  the  reason  in  the  pleading,  as  that  liis  lost  by  accident, 
destroyed  by,  or  in  tbe  hands  of  Cho  other  party,  or  admt  othai  person, 
4cc  (Vid.  1  Chitty^s  pi.  348  lo  ViL) 
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whereof  he  could  caase  the  said  datnages  to  be 
made,  then  the  said  execution  did  farther  command 
the  said  constable,  to  take  the  body  of  the  said 
Richard  Roe,  and  convey  him  to  the  keeper  of  the 
common  gaol  of  the  said  county,  there  to  remain, 
until  the  said  execution  should  be  satisfied  and  paid. 
Which  said  execution  aflervvards,  on  the  day  and 
The  delivery  ^^  ^^^  place  last  aforesaid,  was  delivered  to  Thomas 
of  process  to    JSfoakes^  then  being  one  of  the  constables  of  the  said 
an  officer.       county,  to  be  executed  in  due  form  of  law.  And  the 
said  Thomas  JioakeSy  so  still  being  constable  as  afore- 
The  arrest  in  ®**^»  afterwards,  on  the  day,  and  at  the  place  last 
virtue  thereof,  aforesaid,  2d  virtue  of  the  aforesaid  execution,  took 
and  arrested  the  said  Richard  Roe^  by  his  body,  and 
then  and  there  delivered  him  to  John  Dunning,  Esq^ 
Cnmniitment   ^^^^  sheriiT,  and  keeper  of  the  gaol  in  the  said 
Co  thee  iiftndy  county  of  Saratoga,  who  then  and  there  received 
of  the  sheriff,  the  said  Richard  Roe  into  his  custody,  by  virtue  of 
the  snid  execution.     And  the  said  Richard  Roe,  so 
being  in  custody  of  the  said  keeper  of  the  said  gaol 
as  aforesaid,  did,  afterwards,  on  the  day  and  at  the 
The  execution  pi^cg  aforesaid,  together  with  the  above  named  de- 
bond.^  ^^°      fendnnt,  John  Stiles,  by  a  certain  bond»  dated  the 
day  and  year  last  aforesaid,  (and  to  the  conrt  here 
now  shoYvn)  acknowledge  themselves   to  be  held 
And  how  to    ^^^  ^fiTily  bound  unto  the  said  John  Dunning,  (by 
set  the  same  the  name  and  description  of  John  Dunning,  Ksq. 
forth.  sheriff  of  the  county  of  Saratoga)  he  the  said  /o&Ii 

Dunning  then  being  sheriff  of  the  said  county  as 
aforesaid,  in  the  penal  sum  of  fifty  dollars,  to  be  paid 
to  the  said  John  Dunning,  sheriff  as  aforesaid,  when 
they  the  said  Richard  Roe  and  John  Stiles,  defen- 
dants in  this  suit,  should  be  thereunto  afterwards 
requested,  subject  to  a  certain  condition  there  qq- 
der  written,  that,  if  the  said  Richard  Roe,  should  re* 
main  a  true  and  faithful  prisoner,  and  should  not,  at 
^  a*^bond'*^"  any  time,  or  in  any  wise>  escape,  and  go  without  the 
pleaded.         limits  of  the  liberties  of  the  said  gaol,  until  dischai^ed 
by  due  course  of  law,  then  the  said  obligation  to  be 
void,  or  else  remain  in  full  force  and  virtue.    And  af- 
And  the  as-    terwards,  on  the  day  and  at  the  place  last  aforesaid, 
sicnnent  eel  at  the  request  of  the  said  P,  he  the  said  John  Dnn* 
-fortbv  ning,  still  being  sheriff  as  aforesaid,  by  an  endorse- 

ment  on  the  said  bond,  under  the  hand  and  seal  of  the 
said  John  Dunning,  (and  now  shown  to  the  court 
here,  the  date  whereof  is  the  same  day  and  year 
last  aforesaid)  did,  in  the  presence  of  two  credible 
witnesses,  5ell>  assign,  and  transfer  the  aibresaid 
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Ixmd  to  Ihfl  laid  I'.  And  tlip  said  fiithard  Hue.  af- 
lorfMylf ,  on  Uw  day  niiit  M  the  jilice  last  tifi>rcit«tJ,  *"  ' 
il|il  t«fHi>e  anrl  ^  ul  liirgn,  out  nf  ibe  litnila  ufori!-  '* 
HUil,  vtilliiiul  ihr.  cnniwnl,  anil  Hguiont  the  will  of 
lira  taii  P,  hy  reii«»n  wliereof,  un  iictioa  Ii4lh  ttc- 
f.rixe.il  i<i  ih(;  mill]  f,  to  ili:iDiiii(l'an(l  have,  oF'  imil 
from  ill f^  Dili d  diireniliiiit'i  iu  tliiti  (uil.  the  aA>rc*^iil 
»uiu  »i'  fifiy  liollica.  \ei  the  «uid  Jetmilunu  (^1- 
thouKli  ofti'ii  reijiiettti'l,  itc.)  Ihik-  not,  nor  hiilh 
either  oriEiem  pHiil  W  the  aatil  t'  tlin  ti»id  «iiin  <il' 
(illy  dolUrf,  or  uny  pHrt  Ih^-rpof;  but  lliey  lu  ilu 
Ibi^,  hiive  kithgrto  nbull^  tvl'iited,  anil  still  do  refuie 
*a  (o  ijn. 

In  nrdor  Id  nroid  U|c  Hangrr  of  a.  variancr',  (he 
|iiirly  pli!;i>liqg  a  juUgmEnt,  rec'irti,  nmciitiun.  LmdiI, 
ur  utlicr  imlrumeal  in  wrilitie.  ohould  not  xct  li'rili 
iiniM!ce»!>i'y  p.ii  ticubi's.  Tfaui,  in  tlating  nn  vsr.- 
•:utioii,  HI'  uUier  iir<icv«i>,  a  Uuml,  or  oiliur  ivnllun 
tuMrumeiil,  lie  ma>  taj.  geQerdly,  (but  it  ioubd  or 
iva*  ni>ttie,  kc.  on  bucI)  u  Jay,  wllhdul  Muting  iu 
iliiln.  BUil  if  il  Urn  out  in  proof  th.it  it  isiued,  ae 
\»M  made,  or  ev«n  ilnlrd  on  a  d.iy  (|il^l^^i^l;  fixioi  the 
liny  (tnti^d  in  jili-udine,  it  will  lit'  no  vuriunr.e  ;  when 
lit  the  '-.tmc  umr.  it"  the  iile.nllii!{  iirufiiss  lo  jivp  the 
il.i'..:.  n  v.ili,uo^    It,  IbL    in'ouf  »>JI  l>R  f4lul.(Vide  I 

(■iiu-v'<  )ii   ■-■"i;;.    .'.  J'lliii-  luu,  101.)     And,  ' 


I''' 


itniK 


1  inunci!  '■elniii.-n  Ihi*  nnil 

■"III   recavrrtj,   nmilJ  aot 

■    1      ■  ■  I  ^  .  ^-lin.  B9.   id.    lUl.  ^.  jwr 

,  Vide  aU)  i'u^c  7  Jfuoeff.  SJolin.  82.) 


D  BODV   UPON  A 

Miiw  Oie  jt/ipntnt,  txteution,  atut  dilivery  ihtrtafto  tkr  dt/iur 
J-i'ii,  inhtlaHtialU/  at  ia  llit  liut  prtcttUnt,  ami  jirmetJ  in  llus 

Anil  (be  'tai<]  P  av«n,  that,  allhnuEib  ntlhiii  twenty  ikja  aOer 
the  Uiuin^,  and  before  the  return  diay  oftbe  Raid  vxeculiofi, 
KiMib  mad  cbatlels  oftbe  laid  Uithartl  Rut,  nitJticit^nT  to  Mlitiy 
ibe  said  execution,  were  to  be  found  by  the  mid  D  withiu  tli« 
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said  county,  yet  the  said  D  altogether  neglected  to  leyy  (he  afore- 
«:ju]  execution  on  the  same,  or  any  other  (he  goodt  and  chat- 
tel* of  the  9nu\  Richard  Roe,  within  twenty  days  after  he  had  re- 
ceived tlte  s>aid  execution  ixs  aforesaid  ;  and  entirely  neglected  to 
I  jay  the  aforesaid  damHrpres  into  the  hand.^  of  the  said  i^hilip  Green^ 
fitiil  being  juflice  as  aforesaid;  within  ten  days  after  tlie  lapse  of 
the  said  twenty  days,  to  w^it,  at,  &c.  although  during  the  said  thir- 
ty days,  fronr)  the  said  time  of  his  receiving  the  said  execution 
as  afuresaid,  he  the  said  D,  was  constable  as  aforesaidi  bj  reason 
whereoi*,  &c.  (as  before.) 

Jf  you  go  for  not  taking  the  hoJy^  wy : 

And  the  said  P  avers,  that  althoagh  no  goods  and  chattels  of 
the  said  Richard  Roe  were  to  be  found  in  the  said  county,  at  any 
time  within  thirty  days,  from  the  said  time  when  the  said  D  re- 
ceived the  said  execution  as  aforesaid,  yet  the  body  of  the  said 
Richard  Roe  was  to  be  found  by  the  said  D,  within  the  said  thir- 
ty days,  he,  the  «aid  D,  during  all  that  time,  being  constable  as 
aforesaid  ;  yet  the  said  D  altogether  neglected,  during  all  the 
thirty  days  aforesaid,  to  take  the  body  of  the  said  Richarid  Roe^ 
and  deliver  him  to  the  keeper  of  the  common  gtiol  of  the  said 
county,  viz.  at,  &c.  by  reason,  &c. 

If  there  have  been  an  actual  arrest  and  escape  from  the  exe* 
cution,  the  mode  of  setting  them  forth  may  be  soificienUy  gath- 
ered from  the  preceding  declaration  on  a  gaol  bond.  .  It  is  ma- 
ny times  useful  to  insert  all  these  connts,  viz.  otie,  for  not  taking 
property,  another^  for  nhi  taking  the  body,  and  a  third,  for  ar- 
resting and  suffering  an  escape,  stating  at  the  end  of  the  declani« 
(ion  as  follows  :  <'  The  said  P  claims,  in  this  action,  a  balance  of 
debt  of  $23  only,  (or  ^50  only,  as  the  claim  is,)  to  be  recovered 
under  all,  or  sotne  of  the  above  counts,*^  By  thus  using  the  three 
counts,  though  the  plaintiff's  proof  might  fail  as  to  one,  it  nnghi 
support  another. 

DECLARATIOK  FOR  MON^^OR  OTHER   THING  PAID   Ad   USURY,   ftc 
BV  THK  PARTY  PAYlNG.(rt(fe  \  N.  R  L,  64,  6.  5.  2, '3. 

That  the  said  D,  on,  4rc.  at,  ^'C.  was  indebted  to  the  said  P, 
in  the  same  of  %bO,  whereby  ao  action  accrued  to  the  said  F« 
according  to  the  form  of  the  statute,  entitled,  ^*  an  act  for  pre- 
venting usury,*'  to  dcmiind  and  have  of  (hesaid'D,  the  said  ram 
of  {50,  yet  the  said  D,  although  often  reqnested  so  to  do,  &e. 

This  general  form  is  given  by  the  Sd  section  of  the-  statute 
for  preventing  usury ;  and  is  the  proper  form,  in  all  case?,  %vhere 
the  party  who  pays  the  money  or  ether  tbing,  himself^  bring? 


FORMS  OF  DECLARATIONS.  34» 

tke  BCtioQ.  ThU  is  the  proper  form,  whether  the  usury  wat 
paid  ID  money,  or  any  thing  dse:  and  you  are  not  bound  Co  set 
torih  aoy  oi  the  maUer  specially.  Accordingly,  under  the 
atK>ve  declaratioft  for  money,  you  may  give  in  evidence,  ihe  pay- 
ment of  usury,  kc.  in  goods^  loads,  or  aoy  other  thing.  (1  N. 
R.  L.  64,  5.  .»  2,  3,1 

Under  the  act  to  prevent  excessive  and  deceitful  gaming  (1  N! 
R.  L.  151,)  and  the  act  to  prevent  horse  racings  and/or  othet 
purposes^  <$-c.  (id.  S!^2)  the  party  wlio  looses  aoy  thing  staked 
upon  a  horse  race,  or  upon  any  gaming  by  lo^  or  chance,  niay» 
Uf.  like  manner,  sue  and  recover  it  back,  without  setting  forth 
the  special  matter  in  his  declandion.  In  this  case,  by  the  !iSd 
section  of  the  tirst,  and  the  5th  section  of  the  last  act,  the  party 
Loosing  may,  in  all  cases,  adopt  the  sim^ile  form,  of  an  action 
for  money  bad  and  received,  the  form  of  a  declaration  lafvhich^ 
we  shall  hereafter  give.  Thi^  declaration  need  noteyeii  reiec 
to  the  act.(15  John.  6.) 

The  action  for  usury  most  be  bro4ight  by  the  party,,  withia 
one  year  after  the  offence  commicted.     (1   N.  K.   L.  64,  5,  s. 
2,)  and  for  money  or  other  thing  lost  at  Aorse  racings  or  at 
p/ai/,  withia  three    months,  (id.  153,  s.  3.)     If  the  above  pe* 
riods   are  sodered  to  elapse,  without  a  suit  commenced  by  the 
party  a^rieved,  any  other  person  may  then,  by  the  same  stat- 
utes, sue  and  recover  the  money  or  other  thing  so  paid  orlost,^ 
the  oue  half  to  go  to  the  plaintifT  and  the   other  to  the  use  of 
the  overseers  of  the  poor  of  the  town,  where  tlie  oSeoce  is 
cooiDUtted  ;  and  in  case  of  loss^  by  gaming,  under  the  2d  sec- 
tion of  the  act  (1  N.  K.  L.  lo2,)  treble  the  value  of  tive  lossr 
is  to  be  recovered,  in  an  action  qui  tarn.  In  this  action  ^ui  tam^ 
the  plaintiff  must  declare  specially,  setting  forth  the  particu* 
fairs  winch  couslitute  the  offence,  and  must  aver  that  the  party 
aggrieved^  did  not  commence  his  suit  within  the  above  periods- 
jrespecttveiy.  (4  John.  193.   15  id.  5.  7  John.  4U2.  8  id.  218.  S* 
C.)     l^hese  penalties  under  the  gaming  and  horse  racing  :icts». 
&c«  are  now,  as  we  shall   notice   more   particularly  hereaf\er» 
">  recoverable  \n  the  name  of  the  overseer*,  ^c.  'only,  in  those  car 
ses  where  debt  ^ui  tarn  formerly  would    lie,  (Vide  Laws,,  SQs%e 
43,  ch-  37. 

It  is  proper  to  observe,  with  regard  to  these  actions  on  pe^ 
nalstiUutes,  generally,  thativhere  a  certain  penalty  is  given  ii> 
money^  as  well  as- wbere  a  suit  is  brought  upon  a  record  or  spe^ 
eialiy,  the  plaintiff  must  state  in  his^  declaration,  the  precise 
mm  which  he  claims,  and  which  the  penalty,  &c.  amounts  to^ 
and  he  must  recover  Wie precise  sum  or  nothing.  (I  H.  Black 
249.)  But  in  these  actions  under  the  usury  and  gaming  acts, 
nnd  in  all  other  penal  actions  where  no  precise  sum  is  men- 
ftoned  in  the  act  itself,  but  it  is  lei^  to  the  justice  or  jury  is>' 
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fix  the  amoant,  the  plaintifiTs  declaration  may  claim  sach  sum 
09  is  coDvenient,  and  he  may  recover  less  upon  the  trial,  ac« 
cording  to  the  amount  which  he  proves^  the  eame  as  in  an 
action  of  assumpsit.    (Cro.  Jac.  498.  1    Day's  Cas.  19.) 

Where  executors  paid  money  under  an  wurious  contract  of 
theif  testator f  they  were  allowed  to  recover  it  back,  in  an  ac- 
tion under  the  statute,  as  in  their  own  righiy  without  descri- 
bing themselves  as  executors.     Weed  and  anr.  v.  Beekman^  M. 
S.  Supreme  Court,  October  term,  1816. 

DECLARATION   IBT     DEBT,    QUI   TAU,  UfTDER   THE     STATUTE  OF 

USURY. 

That  on,  &c.  at,  &c.  it  was  corruptly,  and  against  the  form 
of  the  statute  in  such  case  made  and  provided,  agreed  by  and 
between  one  John  Doe^  and  the  suid  B,  that  the  said  D,  should 
lend  and  advance  to  the  said  John  Doe,  one  hundred  dollars, 
and  that  the  said  D,  should  .forbear  and  give  d?iy  of  payment 
thereof,  to  the  said  John  Doe,  until  and  upon  the  last  day  of  Au- 
gust, then  next  ensuing,  and  that  the  said  John  Doe^  for  the 
loan  of  the  said  sum,  and  for  the  giving  day  of  payment  there- 
of, |as  aforesaid,  for  the  time  aforesaid,  should  give,  pay  and  de- 
liver to  the  said  D,  one  certain  steer  of  him,  the  said  John  Doc, 
and  aho  that  the  said  John  Doe^  should  pay  to  the  said,  D,  in- 
terest.on  Ihe  said  $100,  from  the  day  of  aforesaid,  until 
and  upon  the  said  last  day  of  August,  thereafter.  And  the  said 
P  avers,  that  afterwards,  on,  &c.  at,  &c.  in  pursuance  of  the 
said  corrupt  and  unlawful  agreement,  so  made  as  aforesaid,  the 
said  D,  did  lend  and  advance  to  the  said  John  Doe,  the  said 
{100,  and  that  the  said  John  Doe,  did  then  and  there  give,  pay 
and  deliver  to  the  said  D,  and  he,  the  said  D,  did  then  and 
there  receive  of,  and  from  the  said  John  Doe ,  the  aforesaid 
steer.  And  the  said  P ,  avers,  that  the  said  steer,  was  then  and 
there  worth  the  sum  of  $10.  And  the  said  P  farther  avers, 
that  the  said  John  Doe  did  not,  within  one  year,  then  next  after 
the  payment,  delivery  and  receipt  of  the  said  steer,  as  afore- 
said, commence  his  action,  for  the  value  of  the  said  steer  so 
delivered  as  aforesaid.^  By  reason  whereof,  and  by  force  of 
the  statute  in  such  case  made  and  provided,  an  action  hath  ac- 
crued to  the  said  P,  who  sues  as  well  for  the  overseers  afore- 
said, as  for  himself,  in  this  behalf,  to  demand  and  have  of,  and 
from,  the  said  D,  the  said  $10.  Yet  the  said  D,  &c.  (allege, 
reque:$t  and  refusal  to  pay,  &c.  as  ante,  p.  341. 

DECLARATION   l»  DEBT     BY   THE     OVERSEERS,   &C.     UNDER     THE 

STATUTE   OF    GAMING,    &C. 

That  one  John  Doe,  on,  &c.  at,  &c.  did,  at  the  same  time  and 
sitting,  by  playing  at  a  certain  game  of  chance;  called  a  game 
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at  cards,  lose  to  the  emid  D.  ^30,  and  then  and  there  paid  the 
same  ^30,  so  lost  as  aforesaid,  to  hitn  the  said  D.  the  winner 
thereof :  And  the  said  plaintiffs  aver,  that  the  said  Jo^n  Doe  did 
not,  within  three  months,  next  after  the  loss  and  payment  of  the 
said  ^30,  as  aforesaid,  sue  or  prosecute,  in  any  manner,  for  the' 
said  ^30,  so  by  him  lost  and  paid  as  aforesaid.  By  reason 
whereof,  and  by  force  of  the  statutes  in  such  case  made  and 
prorided,  an  action  bath  accrued  to  the  said  plaintifls*  as  over- 
seers as  aforesaid,  to  demand  and  have,  of  and  from  the  said  D. 
the  said  sum  of  $90,  above  demanded,  being  treble  the  amount 
of  the  said  J^30,  so  by  the  said  John  Doe  lost  and  paid  as  afore- 
said. Yet  the  said  D.  4*c.  (request  and  oon  payment^  as  aate» 
p.  338.    (Vid.  Burp  2018.) 

As  it  is  doubtful,  whether  tht^  action,  qui  lam,  will  lie  where 
the  loss  is  less  than  $25,  (vid.  1  N.  R.  L.  153,  s.  2,  and  ^id. 
223»  s.  5,)  and  as  the  recovery  must  be  for  treble  damages,  the 
above  form  will  probably  be  of  no  other  use  here,  than  to  il- 
luftrate  the  mode  of  declaring  in  the  like  cases,  where  a  jus- 
tice has  jurisdiction  ;  unless,  indeed,  the  plaintiff  has  a  n2;ht  to 
waive  apart  of  the  peaalty,  as  was  done  in  Ely  v.  Van  Buren\ 
(3Caines,  218.) 

When  a  penal  statute  gives  one  half,  &c.  to  the  overseers  oj*^ 
the  poor  of  the  town,  &c.  where  the  offence  is  committed,  the 
declaration  is,  perhaps^  defective  on  demurrer,  unless  it  alled'^e 
the  offence  to  have  been  committed  in  the  town,  to  which  the 
overseen,  ^c.  who  are  named  in  the  action,  belong.  But,  a» 
this  fact  must  be  proved  on  the  trial,  even  though  the  declara- 
tion alledge  a  different  place,  this  will  not  be  a  valid  objection, 
after  verdict  or  judgment.  (4  Burr.  2018.) 

JDECLARATIOX    IV    DEBT,   BV    THE   OVERSEERS,   &C.   FOR   SELLINO 
SPIRITOUS    LIQUOR   WITHOUT   LICENSE. 

That  the  said  D.  did,  on,  &c.  at,  ^c.  sell  to  one  J.  S.  by  retail^ 
one  gill  of  rum,  without  having  such  license,  as  is  required  by  the 
3d  section  of  the  act  of  the  legislature  of  the  state  of  New* 
York,  entitled  '*  an  act  to  lay  a  duty  on  strong  liquors  and  for 
regulating  inns  and  taverns*"  By  reason  whereof,  and  by 
force  of  the  several  statutes  in  such  case  made  and  provided,  an 
action  hath  accrued  to  the  said  plaintiffs,  as  overseers  as  afore* 
said,  to  demand  and  have  of  and  from  the  said  D.  the  said  sum 
of  $25.  Yet  the  said  D.  he,  (request  and  non-payment  as  b€>- 
fore.)  * 
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FOR  BELLING    SPIRIT0U8     LIQUOR,  WITHOUT     HAVIHO     uktUAM^ 

IKTO   RECOGNIZANCE. 

That  the  said  D,,did,  od»  4*0.  at,  &c.  sell  to  one  J.  S.  by  retail^ 
one  gill  of  rum,  to  be  drank  in  his,  the  said  D's  house  (or  hU 
out  house^  <^c.  according  to  the  fact^)  without  having  entered  in- 
to such  recognizance,  as  is  required  by  the  6th  section  of  the 
act  of  the  legislature  of  the  state  of  New- York,  entitled,  ^*  am 
act  to  lay  a  duty  on  strong  liquors,  and  for  regulating,  ions  and 
taverns/'     by  reason  whereof,  &e.  (as  before.) 

In  Blaidell  v.  Hewitt^  (3  Caines,  137,)  which  was  an  ae-- 
tion  for  selling  spiritous  liquor,  4*0.-  Kent,  Ch.  J.  says,  that  the 
omitting  to  state  the  plcu:e  where  this  ofience  arose,  is  o/on«  fa- 
tal, and  Mr.  Justice  Spencer  mentioned  it  as  an  objection  to  the 
declaration,  that  it  wanted  both  Iwjm  and  place.  The  questions 
in  that  case,  arose  upon  certiorari,  but  the  declaration  was  Je- 
murred  to,  in  the  court  below.  His,  without  doubt,  necessary 
to  state  the  town,  or  other  district  entitled  to  the  penalty,  and  xC 
this  is  not  done,  advantage  may  be  taken  of  the  omission  by 
demurrer,  and  perhaps  upon  the  trial,  should  a  wrong  place  be 
Mated  ;  but  after  a  verdict  or  judgment,  without  the  objection 
being  raised,  most  clearly  it  cannot  be  made,  for  the  first  time, 
0n  certiorari,  whether  the  place  be  omitted  altogether,  or  evea 
a  wrong  place  be  stated.  (4  Burr.  2018.)  Mr.  Justice  Spencer, 
objected  to  the  declaration,  in  that  case,  that  it  did  not  negative 
the  qualifications  of  the  praoiso^  in  the  7th  section  of  the  act, 
which  allows  a  sale  of  tnetheglin,  currant  imne,  4^.  made  by  any 
person,  and  not  drank  in  his  house,  4*c.  Mr.  Justice  Livingston 
•aid,  that  it  should  have  shown  what  liquors  were  sold  ;  and 
Hr.  Justice  Thompson^  concui  red  with  Mr.  Justice  Spencer ^  ta 
saving  that  the  declaration  should  have  negatived  the  proviso.—^ 
The  declaration  would,  without  doubt,  as  in  other  cases,  be  de- 
murrable, for  want  of  stating  a  day,  but,  when  stated^  any  ofAer 
day,  before  the  commencement  of  the  action,  may  be  proved^ 
as  in  other  cases  ;  and  the  jastice  may  insert  in  the  conviction, 
which  is  to  be  formally  drawn,  according  to  the  8th  section  of 
the  $25  act,  (1  N.  R.  L.  390,)  the  day  stated  in  the  declara- 
tion. (13  John.  253.)  And  this  objection,  therefore,  of  a  want 
of  time  in  the  declaration,  will  not  avail  on  certiorari.  It  is 
BOW,  ako,  clearly  settled  by  repeated  decisions,  that  it  is  not 
necessary  to  negative  the  provisOy  in  the  statute  ;  for,  wherever 
there  is  a  proviso  in  a  statute  in  favor  of  the  party,  it  is  to  • 
come  from  ^I'm,  and  need  not  be  negatived  by  the  plaintiff,  or 

*  other  party  pleading  it,  in  the  first  instance.  (1   John.  513.  3 

'  id.  436.  4  id.  304.  8  id«  41.) 

A  tavern  keeper,  having  a  regnlar  license^  is  not  liable  lor 
selling  liquor  bettveen  the  time  of  its  expiring,  and  the  next 
meeting  of  the  coauiiissiofiertof  excise*  (SJobn.Cas.  346.) 
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Sat  ID  order  to  make  a  license  regular,  all  the  comroissionerp^ 
Tiz.  at  least  the  supervisor  and  two  juttices,  must  assemble 
and  agree  to  the  license.     If  this  be  not  done,  it  is  f  oid.  (id.) 

It  is  not  sufficient  for  the  plaintiff  to  declare,  genially,  forsel^" 
ling  liquor,  contrary  to  the  7th  section  of  the  act,  but  he  should 
state  specifically,  Whether  the  complaint  be  for  selling  liquor 
without  having  license,  ^c.  or  selling  liquor  to  be  drank  in  tlie 
defendant's  kouse^  ^c.  without  haying  entered  into  a  recognizance, 
<4'C.  for  these  are  two  distinct  offences,  .both  of  which  are  de- 
scribed in  that  section.  And  where,  under  a  declaration  of  this 
kind,  the  plaintiff  proved  the  offence  of  selling  liquor  to  be 
drank^  4*c.  though  the  defendant  failed  to  show  that  he  had  a 
right  thus  to  sell  by  having  entered  into  a  recognizance,  and 
merely  produced  a  license  to  sell  under  Jive  gallons,  which  the 
justice  overruled,  and  gave  judgment  for  the  plaintiff,  this 
judgment  was  reversed,  on  certiorari,  for  this  defect  in  the  de- 
claration.. (13  John.  42B.) 

The  court  say,  in  giving  Uieir  opinion  upon  this  last  case,, 
that  *'  it  is  a  well  settled  rule,  that,  in  declaring  for  offences 
against  penal  statutes  (where  no  form  is  expressly  given,)  the 
plaintiff  is  bound  to  set  forth  specially,  the  facts  on  which  he 
relies  to  constitute  the  offence.  No  Ibrm  is  prj^scribed  by  the 
statute  in  this  case  ;  and  the  plaintiff  here  declared  against  the 
defendant,  for  selling  spiritous  liquors,  by  retail,  to  A.  and  B. 
contrary  to  the  7th  section  of  the  act.  This  declaration  does 
not  ^  embrace  the  offence  of  selling  liquors,  to  be  drank 
in  the  house,  4^c.  without  recognizance  ;  or,  at  least,  it  i« 
equivocal.  The  defendant  was  not  apprized  that  the  latter 
offence  would  be  charged  against  him,  and,  as  to  the  hrst  of- 
fence, his  license  was  a  complete  answer." 

Where  the  declaration  was,  that  Che  defendant  did,  on  socb 
a  day,  sell  in  the  house  of  D,  P.  and  receive  pay  for  one  half 
pint  of  whiskey,  which  was  then  drank  in  timt  house,  then  oc- 
eupied  by  the  <}e/e9u2anr,  without  having  such  license,  &c.  anil  the 
proof  supported  the  charge,  this  declaration  was  holden  sufh- 
cient,  after  a  verdict  and  judgment  thereupon,  and  that  it  suf* 
ficiently  showed  the  house  ta  be  ihe  defendant's,  ai^d  that  the  liquor 
<wa8  sold  for  the  purpose  of  being  drank  there,  (5  John  12S.) — 
This  would,  without  doubt,  have  been  different  on  demurrer. . 

In  an  action  under  the  16tb  section  of  the  act  concerning 
slaves  and  servants,  (2  N.  K.  L.  206,)  for  trafficking  with  itt^e 
slave,  the  plaintiff  declarefl  for  the  penalty  only,  without  going 
for  the  treble  value  of  the  atticles  traded  in,  as  he  had  a  right 
to  do  by  the  act.  The  declaration  did  not  specify  the  kind  of 
goods  traded  in,  and  alledged  that  the  defendant  inoculated  the 
•hve.    This  deckiratioo  was  holdea  sufficient  after  verdict  and 
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judgment  thereon,  no  objection  having  been  made  to  its  form 
in  the  court  telovv.  U  was  holden.  moreover,  thatlhe  plaintiff  " 
might  waive  the  treble  damnjre^,  which  it  did  not  lie  with  the 
defendant  to  object  to  ;  that  the  allesration  t!»a^  the  slave  was  io- 
ocuJated,  as  it  constituted  no  part  of  the  oflence,  might  be  re- 
jected »8  surplusage  ;  and  (the  contrary  not  appearing  on  the  re- 
turnj  the  court  would  intend,  on  certiorari,  that  the  offence 
proved,  warranted  the  penalty  declared  for.  (3  Gaines,  218.) 

Where  the  plaintiff,  ih  a  qui  tarn  action,  declares  as  well  for 
himself  as  tor  the  people,  but  fully  sets  forth  an  offence  by 
Which  the  penalty  appears  to  be  due  to  him,  and  no  part  to  the 
people  such  a  declaration  would  be  good  even  on  demurr«r, 
notwithstanding  the  mistake  in  mentioning  the  people.  (10  John. 

As  to  the  liability  of  the  husband,  for  a  penalty  incurred  by 
the  wile,  and  other  matters  relative  to  this  acUon  of  debt  oa 
statute,  vid.  ante,  20,  21. 

By  the  act  (se.s.  43.  ch,  37.)  a  great  variety  of  penalties, 
lormerly  the  subject  of  r^ui  Uwi  actions,  are  given  to  the  over- 
seers  ot  the  poor  only,  whose  duty  it  is  thereby  made,  to  pros- 
ecote  therefor,  VIZ.  penalties  ari^inir  under  the  **  act  to  lay  a 
duty  on  strong  liquors,  and  for  regulating  inns  and  taverns  ;'' 

an  act  to  prevent  the  destruction  of  deer  ;"  "  an  act  to  pre- 
vent horse  racing,  and  for  other  purposes  therein  mentioned  ;" 
and  an  *«  act  to  prevent  excessive  and  deceitful  gaming,"  in 
Ciises  wbftre  the  whole,  or  any  part  of  such  penalty  was  for- 
merly applicable  to  the  support^of  the  poor,  H. 

For  this  action  of  debt,  gcn€rff%,  vid.  ante.  19,  20,  21. 

2.    DECLARATION   IK   DETIKUC;. 

That  the  said  P.  on,  4-c.  at,  4-0.  was  lawfully  possesfed  of 
one  certain  silver  watch,  of  the  value  of  g25,  and  being  so 
tftereof  posse^^sed,  did  afterwards,  to  wit,  on  the  day  and  year 
alon^sHid,  at  the  place  aforesaid,  deliver  the  same  watch  to  Uie 
said  D.  to  be  safely  kept  by  him,  on  the  following  condiliob,  to 
wit,that  whenever  the  said  P.  should  pay  to  the  said  D.  the 
finm  of  SJIO,  the  said  D.  should  render  to  the  said  P.  the  said 
^atch.  And  the  said  P.  a?ers,  that  he  did;  afterwards,  lo  wit, 
on  the  day,  and  at  the  place  fifoiesnid,  pay  the  saidgtlO,  to  the 
«rtid  D.  yet  the  said  D.  (althoujrh  ofion  requested)  hiUh  not  ren- 
dered the  said  watch  to  the  s^aid  P.  but  hath  alunvs  refused, 
and  still  doth  refuse  so  to  do,  and  unjustly  detains  the  fiWM 
irom  the  said  P. 

For  this  action  of  detinue,  vid.  ante,  22. 
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3,   DECLARATIONS   IN   COVENANT* 
ON  A  SEALED   NOTE.      ' 

That  the  said  D,  od,  &c.  at,  ^'C.  by  a  certaia  mstniment  io 
^writing,  seeded  with  the  seal  of  the  said  D,  (aod  to  the  court 
here  now  shown,  the  date  whereof  is  the  day  and  ^ear  afore- 
said,) for  value  received,  proDiised  to  pay  the  said  P,  tifty  dol- 
liirs,  with  interest,  ten  days  after  the  diate  thereof.  Yet  the 
said  D,  (although  often  requested,)  hath  not  p^iid  the  said  sum 
of  money,  or  any  part  thereof,  to  the  said  F,  but  the  same  to 
pay,  hath  always  refused,  aod  still  doth  refuse  so  to  do.  And 
60  the  said  P  saith,  that  the  said  D  hath  not  kept  his  covenant, 
io  form  aforesaid  made. 

DECLARATION  ON  AN  INDENTURE  OF  LEASE  FOR  RENT. 

That  heretofore,  to  wit,  on,  tj-c.  at,  4*c.  by  a  certain  indenture 
then  and  there  made,  between  the  said  F,  of  the  one  part,  and 
the  said  D,  of  the  other  part,  (the  counter  part  of  which  said  in- 
denture, sealed  with  the  seal  of  the  said  D,  is  now  here  shown 
to  the  court,  the  date  whereof  is  the  same  day  and  year  afore- 
said,) the  said  P  did  demise,  set,  and  to  farm  let,  to  the  said  D, 
his  executors,  administrators  and  assigns,  certain  tenements, 
with  the  appurtenances,  particularly  mentioned  and  described, 
in  the  said  in«ienlure,  situate  in  the  said  town  of  Saratoga  Springs ; 
to  have  and  to  hold  the  same  onto  the  said  D,  his  executors,  ad- 
ministrators and  assigns,  from  the  first  day  of  May  then  last  past, 
for,  and  during,  and  until  the  full  end  and  term  of  two  years, 
thence  next  ensuing,  and  fully  to  be  complete  and  ended  ;  yield- 
ing and  paying  therefor,  yearly  and  every  year,  to  the  said  P, 
his  heirs  or  assigns,  the  clear  yearly  rent  of  fiAy  dollars,  paya- 
ble in  four  equal  quarterly  payments.  And  the  said  D  did  there- 
by, for  himself,  his  executors,  administrators,  and  assigns,  cove- 
nant, promise,  and  agree,  to,  and  with  the  said  P,  his  heirs  and 
assigns,  that  he,  the  said  D,  his  executors,  administrators,  or 
assigns,  should  and  would,  well  and  truly  pay,  or  cause  to  be 
paid  to  the  said  P,  his  heirs  or  assigns,  the  said  yearly  rent,  or 
sum  of  fifty,  dollars,  at  the  several  times  aforesaid.  Yet  the 
5aid  D,  althoagh  often  requested,  4*c.  has  not  paid  to  the  said  P 
the  aforesaid  rent,  or  any  part  thereof,  but  the  same  to  pay» 
hath  always  refused,  and  still  doth  refuse. 

In  declaring  on  a  written  or  scaled  contract,  though  it  de- 
scribe the  parties  as  of  such  a  pla^e^  and  of  such  a  de^ree^  or  oc- 
cupation, this  need  not  be  noticed  in  the  declaration,  (Vide  2 
Chitty's  pi.  192,  n.  (T)  The  date  need  not  be  stated. (4 East, 
477.)  If  both  parts  or  the  deed  be  ongtna/s,  i.  e.  signed  and 
i$€aUd  by  aU  parties,  make  the  prof ert  as  of  one  part,  4'C.  instead 
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cfthexouraerpart,  ^c.{Vlde  2  Chitty'a  pi.  192,  n.  (^.)  The  3^ 
mite  covenants y  ^c,  and  all  the  materuU  parts  ot  a  ^^ODtcacty, 
whether  written,  parol,  or  sealed,  must  be  set  forth,  either  ver^ 
batim^  or  according  to  their  legal  effect.(Ante,  334.)  The 
premises  need  not  be  described  at  length,  in  debt  or  covenatU  on 
«n  indenture  of  lea8e.(2  Chitty's  pt  192,  n.  (i)  It  is  not  neces- 
sary to  alledge,  that  the  lessee  for  years  entered,(id,  193,  n.  (n) 
The  time  when  the  rent  became  doe  must  be  8pecified.(id. 
194,  n.  (9) 

DECLARATION   IN  COVENANT   FOR  NOT   REPAIRINO. 

Containing  an  averment  of  the  plaintiff^  i  hopving  performed  a  con^ 

dition  precedent* 

Setforik  ihe  execution  of  the  indsnture^  4^c.  and  make  profert  09 
in  the  last ;  and  then  proceed  ctsfoUowi : 

And  the  said  D.  did  thereby,  for  himself,  bis  execators>  ^' 
ministrators  and  assigns,  covenant,  promise  and  agree,  to  and 
with  the  said  P.  his  heirs  and  assigns  (amongst  other  thingsO 
in  manner  following,  that  is  to  say,  that  he,  the  said  D.  and 
ikis  assigns,  from  and  after  the  dwelling  house  standing  on  the 
«aid  premises,  should  have  been  put  in  good  and  tenantablc  re- 
pair by,  and  at  the  expense  of  the  said  P.  his  heirs  or  assigns, 
should  and  would,  at  all  times  during  the  continuance  of  the 
-said  demise,  at  his  and  their  own  costs  and  chaises,  support, 
uphold,  maintain  and  keep  the  said  dwelling  house  in  good  and 
tennntable  repair,  order  and  condition,  and  so  leave  the  same, 
at  the  end,  or  other  determination  of  the  said  term.  And  th& 
said  P.  says,  that,  although  the  said  dwelling  house,  after  the 
«iakin{^  of  the  said  indenture,  to  wit,  on,  4^.  at,  4*0.  was  pot 
•10  good  and  tenantable  repair,  by  and  at  the  expense  of  the 
«aid  P.  yet  the  said  D.  would  not,  and  did  not^  at  all  times  do* 
cing  the  continuance  of  the  said  dsmise,  or  any  part  thereof^ 
«t  his  own  costs  and  charges,  or  otherwise,  suppsrt,  opbtM, 
maintain  and  keep  the  said  dwelling  house  in  good  and  tenant- 
able  repair,  onler  and  condition,  or  so  leave  the  same  it  the 
«Dd  of  the  said  term. 

For  this  action  of  eefunant  geaerally,  vid.  ante,  S3,  24. 
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4.   DECLARATlOarS   in  TRESPASS  ON   THE   CASB, 

FIRST.      Ilf   ASSUMPSIT. 

DECLARATION* 

Jk  usnunpnt  on  a  tpecial  agreemeni^  to  receive  the  plaintiff^  %nt^ 

the  defendarU^e  service. 

That  heretofore,  to  wit,  on,  <^c.  at,  {"C.  in  consideration  that 
the  said  I',  at  the  said  I>'s  request,  had  then  and  there  agreed 
with  the  said  D,  to  enter  into  his  service,  as  a  journeyman  shoe- 
maker, and  would  serve  him,  in  that  capacity,  at  certain  wages, 
af^er  the  rate  of  $200  a  year,  to  he  therefor  paid,  by  the  said 
D,  to  the  said  P,  he  the  said  D  promised  the  said  P,  to  receive 
him  into  the  service  of  the  said  D,  in  the  capacity  aforesaid, 
and  to  employ  him  in  ^nch  service  at  the  wages  aforesaid.   And 
the  said  P  avers,  that  he  hath  always  been  ready  and  willing  to 
•nter  into  the  service  of  ithe  said  D,  in  the  capacity  aforesaid, 
and  did  afterwards,  to  wit,  oo«  ^.  at,  j^c.  aforesaid,  reqnest  the 
said  D  to  receive  him  the  said  P,  into  the  service  of  the  said  D» 
rn  the  capacity  aforesaid.    Yet  the  said  D,  did  not,  nor  wonld» 
at  the  said  time,  when  he  was  reqiiested  as  aforesaid,  or  at  any- 
time afterwards,  receive  the  said  P  into  the  service  of  the  said 
D,  or  employ  him  the  said  P,  in  sucb  service,  at  the  wages 
aforesaid,  but  wholly  neglected  and  refused  so  to  do ;  whereby 
the  said  P  lost  the  chance  of  being  employed  by  divers  other 
persons,  and  remained  and  continued  wholly  unemployed  for  a 
long  time,  to  wit,  for  the  space  of  three  months,  ttien  next  foU 
low^g,   and  was  otherwise  greatly  rojured  and  damnified,  to 
wit,  at,  4rc. 

Where  the  work  has  been  actually  performed,  the  declara- 
tion may  be  (or  work  and  labour,  generallyy  (Fitzg.  302.)  But 
where  the  defendant  has  refused  to  enoiploy  the  plaintiff,  the 
declaration  must  be  special  as  above.(2  East,  14d.  Cowp.  497» 
4  Esp.  Rep.  77.) 

For  not  putting  up  a  bwlding. 

That  heretofore,  to  wit,  on,  ^.  at,  ^^c.  by  a  certain  agree- 
nent  then  and  there  made,  by  and  between  the  said  P,  and  the 
said  D,  it  was  agreed,  that  the  said  D  should  frame,  enclose,  and 
lay  the  floors  of  a  certain  barn,  with  materials  to  be  furnished 
by  the  said  P,  and  that  the  same  work  should  be  commenced 
on  the  Ist  day  of  May,  A,  D.  1819,  and  completed  bv  the  Ist 
day  of  June,  in  the  same  year,  according  to  a  certain  plan  there- 
of, then  in  the  possession  of  the  said  D,  for  the  consideration  of 
Wij  dollars,  to  be  p^d  by  the  said  P  to  the  said  D,  o&  the  sam» 
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work  being  completed  by  biro.  And  aflerwards,  to  wit,  od,  ^c^ 
at,  <|«c.  the  said  D,  in  con-tideration,  that  the  said  P  had,  at  the 
request  of  the  said  D,  promised  him  to  perform  his  part  of  the 
said  agreement,  promised  the  said  P  that  he,  tlie  said  D,  woalt! 
perform  his  part  of  the  said  agreement.  Yet  the  said  P  saith^ 
that,  although  he  hath  always  in  every  respect  been  reaily  and 
willing  to  perform  his  part  of  the  said  agreement,  and  did,  on, 
4^c.  at,  4*c.  offer  the  said  D,  to  perform  the  same,  and  althougb 
the  said  P  found,  provided  and  furnished  the  materials  for  buil- 
ding the  barn  aforesaid,  before  the  said  1st  day  of  May,  to  %vit, 
on,  <$-c.  at,  ^c.  of  all  which  the  said  D  then  and  there  had  no- 
tice, and  was  moreover  requested  to  perform  his  part  of  Uie 
said  agreement.  Vet  the  said  D  hath  hitherto  altogether  neg- 
lected and  refused  to  frame,  enclose  and  lay  the  floors  of  the 
said  barn  in  the  manner,  within  the  time,  and  according  to  the 
plan  aforesaid  ;  whereby  the  said  P  has  not  only  sustained  great 
damage  in  the  exposure  of  the  said  materials  to  the  weather^ 
but  was  obliged  to  hire,  and  did  hire  another  barn,  in  which  to- 
secure  bis  clover  hay,  at  a  great  price,  to  wit,  at  the  price  of 
ten  dollars,  to  wit,  at,  4'C.  on,  4^0. 

With  what  strictness  a  special  agreement  mast  be  performed. 
Tide  ante,  59  to  62. 

A  breach  of  the  contract  set  forth,  should  always  be  stated  in 
the  declaration,  %vith  a  request  to  perform,  or  it  will  be  bad  on 
demurrer.  Where  a  request  is  tnaiter  of  substance,  which  we 
shall  see  when  we  come  to  speak  of  tender,  it  should  be  set 
forth  with  the  circumstance  of  time  and  place,  the  same  as  any 
other  essential  fact.  The  contract  must  be  stated  to  have  beeo  ' 
broken  in  its  true  sense  and  substance^  and  the  breach  shoufd  be 
neither  larger  nor  smaller,  than  the  ens^ngemont  stated,  if  this  be 
in  the  di<ijiinctive,  to  do  one  of  two  things,  the  breach  should  deny 
the  po.rformance  of  either.  It  should  be  certain  and  express, 
and  not  general,  as  ihnt  the  defendant  has  not  perfonned  his  agree^ 
ment.  But  these  omissions  must  all  be  taken  advantage  of  by 
demurrer.(Vide  1  Chitty's  pi.  325  to  333,  and  the  cases  there 
cited.) 

The  terms  of  the  contract  are  to  be  stated  as  in  tKe  agree- 
ment, and  when  in  writing,  it  is  usual  to  state  that  it  was  so.  It 
must  be  show^  in  the  declaration,  that  the  defendant  was  to 
"have  a  reward  for  the  work,  &c.  or  that  he  performed  it  unskil- 
fully. (5  T.  K.  143.     2  John.  cas.  92.     4  John.  84.     Ante,  33.) 

Such  damages  as  do  not  necess:)rily  result  from  the  breach  of 
the  contract,  must  be  stated  specially  and  circuinstaotially.  Thus, 
the  Tvant  of  employmentf  in  the  shoe-umker'i  casCy  above  stated^ 
apd  the  ten  «[o//ars/or  String  (Ae  ham^  in  the  last  declaration. 
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^•t  being  a  necessary  conseqvence  of  the  breach  io  either  case, 
•bould  be  8tated.(Vide  1  Cbitt^'s  pi.  33'iy  3.)  Id  a  late  case, 
hovveyer,  which  was  an  actibo  on  a  warranty  of  certain  goods, 
under  the  general  clause  in  the  declaration,  that  they  hecaine  of 
no  use  or  value  to  the  plaiiUiff^  Ld,  Ellenborongh  suffered  the 
plaintiff  to  prove  that  he  intended  them  for  the  Chinese  market, 
that  they  were  worth  less  there,  than  elsewhere,  and  he  recov- 
ered damages  accordingly,  which  was  approved,  on  a  motion  for 
a  new  trlal.(l  Starkie's  Rep.  504.) 

A  declaration  is  demurrable,  for  claiming  damages  which  ap- 
pear on  its  face  to  have  arisen  after  the  commencetnent  of  the 
suit ;  though  it  would,  without  doubt,  in  a  justice^s  court,  be 
good  after  verdict  or  judgment. (Vide  1  Chitty's  pi.  333.) 

Against  an  attorney  for  not  appearing  in  a  cause^  whereby  a  it" 

fault  was  obtained. 

That  heretofore,  to  wit,  oir,  4*0.  at,  4^.  in  consideration  that 
the  SHid  P,  at  the  request  of  the  said  D,  then  and  there  retain^ 
ed  him,  as  an  attorney  of  the  court  of  Cominon  Pleas  of  the 
county  of  Saratoga,  to  defend  a  certain  action  of  trover  in  the 
snme  court,  by  and  at  the  suit  of  one  James  Jackson,  against  the 
said  plaintiff  in  this  suit,  for  certain  reasonable  fees  and  reward,^ 
(o  be  therefore  paid,  by  the  said  plaintiff  in  this  suit  to  the  said 
D,  he  the  said  D  promised  the  said  plaintiff  in  this  suit,  to  con- 
duct the  said  defence  in  a  diligent  manner,  but  afterwards,  to 
wit,  on,  (^c.  at,  <$*c.  he,  the  said  D,  conducted  the  said  suit  in  s 
negligent  manner,  in  not  appearing  in  the  said  suit,  for,  and  in 
behalf  of  the  plaintiff  in  this  suit,  and  in  not  giving,  in  due  sea- 
son, any  notice  of  appearance  or  retainer,  in  the  said  suit/ 
whereby  the  said  James  Jackson,  plaintiff  in  the  said  suit,  in  the 
•aid  court  of  Common  Pleas,  afterwards,  to  wit,  on,  ^o,  at,  ^c. 
obtained  a  judgment  by  defiiult,  against  the  plaintiff  in  this  suit, 
whereby  he  was  put  to  great  expense  and  trouble,  in  obtaining 
a  rule  to  set  the  aibresaid  judgment  aside,  in  order  to  get  let  in 
to  defend  the  aforesaid  action,  and  hath  been  ibrced  to  pay,  Rn<l 
hath  paid  to  the  said  Richard  Roe  a  large  sum  of  money,  for  bis 
costs  of  the  aforesaid  judgment,  as  a  condition  of  having  the  same 
set  aside  by  the  said  court  of  Common  Pleas,  to  wit,  at,  <^c.  oq. 

The  above  declaration  need  not  be  thus  particufor,  and  indeed, 
it  is  the  safer  as  well  as  the  more  brief  and  convenient  manner 
of  declaring,  merely  to  state,  generally,  that  the  defendant  pro- 
mised as  above,  upon  the  above  consideration,  to  conduct  the 
suit  or  defence  diligently,  but  conducted  the  same  in  a  negli- 
gent manner,  without  showing  how  particularly  ;  in  which  case^ 
he  will  be  le  itat  large  to  prove  the  specific  neglect  according 

45 
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to  the  fact.  The  same  form  may  be  adopted  agaioft  aoy  agevt 
or  rBaodatary.(Rep.  Temp.  Hardw.  309.)  It  is  best  to  declare 
boUi  ways  in  two  couuts.  As  to  an  attorney's  liability,  vide  4 
Burr.  2001.  2  Wils.  325.  1  Saund.  312,  n.  2.  And  of  others, 
and  the  distinction  where  there  is  no  reward,  vide,  5  T.  K.  I43» 
7  id.  171.  1  U.  B.l.  158.  2  John.  cas.  02.  4  John.  84.  id.  186^ 
Ante,  33. 

Agamit  vendee^  for  not  accepting  wheat. 

That  heretofore,  to  wit,  on,  &c.  at,  &c.  the  said  D  bargatoed 
and  bought  of  the  said  P,  and  the  said  P,  at  his  request,  th^n  and 
there  sold  to  him,  twenty  bushels  of  wheat,  at  the  price  of  two 
dollars  per  bushel,  to  be  delivered  by  the  said  P  to  the  said  D, 
in  a  week,  then  next  fpllowing,  at  the  said  D^s  dwelling  house, 
in  the  said  towp,  to  be  paid  for,  on  the  delivery  thereof,  tm 
aforesaid  ;  and,  in  consideration,  that  the  said  P  had,  at  the  said 
D's  request,  then  and  there  promised  him  to  deliver  the  said 
wheat  as  aforesaid,  he  the  said  D  then  and  there  promised  to 
pay  him,  the  said  P,  therefor,  as  aforesaid  ;  and,  although  the 
said  P  afterward;},  and  within  a  week  next  after  the  making  the 
said  promise  of  the  said  D,  to  wit,  at,  &c.  did  then  and  there 
tender,  and  oflcr,  and  was  then  and  there  ready  to  deliver  the 
said  wheat  to  the  said  D,  and  requested  him  to  accept  the  same, 
and  pay  therefor,  as  aforesaid,  yet  the  said  D  then  and  there  re- 
fused to  accept  the  said  wheat,  and  ever  since  has  refused,  and 
still  does  refuse  so  to  do,  and  has  always  refused,  and  still  refu- 
ses to  pay  for  the  sanfe,  as  aforesaid,  and  every  part  thereof  f 
and  the  said  P  has  thereby  been  put  to  great  expense  in  re-hous- 
ing the  same  wheat,  to  ivit,  of  tea  dollars,  besides  his  other 
damages,  to  wit,  at,  Sac  on,  &c. 

As  a  common  count,  for  goods  bargained  and  told,  wiH,  in 
general,  answer  every  necessary  purpose  of  the  plaintiff,  the 
above  form  need  not  be  resorted  to,  except  where  you  wish  te 
recover  special  damage  for  re- housing  or  other  special  cause. 
(4  £sp.  Rep.  251.  1  East,  194.  1  Ves.  Jun.  530.  7  T.  it.  67. 
Ante,  53,  4.)  A  count  for  goodi  bargained  and  sold^  should, 
for  greater  caution,  be  added  to  the  above,  in  the  same  dedic- 
ation. 

If,  by  the  terms  of  the  contract,  it  were  not  incumbent  on  the 
vendor  to  deliver  at  any  particular  place,  but  on  the  vendee  te 
fetch  the  goods  away  from  the  defendant's  premises,  as  is  gen- 
erally intended,  when  it  is  not  otherwise  agreed.(5  T.  R.  409) 
the  contract  should  he  stated  accordingly,  and  the  defendant's 
agreement  to  fetch  away,  within  a  specitied  time,  or  a  reasona« 
ble  time,  should  be  stated ;  and^  in  such  case,  it  will  be  suffi- 


^■l  cowti 
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aeal  In  etnle  the  [i1iitiitiir'i>  reactines*  li  (leliTtr.    Ai  to  wl>n( 
cowtiIut«i  II  reuJindss  tu  deliver,  viJe  nnU:,  IAS. 

At  lb6closf<  orth«  "pi-cifil  cfliint,  if  the  gootU  bnvE  Icen  re- 
■nlil  at  a  ^Acrilice,  ii*  lliejr  miiy  be.  bjr  kunuii  of  itif^  ilofitTiititnrs 
d«fHult.(  I  'Julk.  1 13.  Ante,  53,  4,  and  iA,  6.)  ataie  Utia  fact  jk- 
cordiagly. 

i}tetaratian  againlt  «  J^tndur, for  nol  Jiliatrtng  luAraf,  ad  arptfi- 
ftd  limt  iiad  plate. 

Tlinl  heretofore,  t.i  wil.  on,  Sic.  i.t.  kc.  the  «ni<l  P,  nt  tht.  tni.l 
n'a  reijiiett,  bntKaiuKil  with  him,  lo  buy  nfliim  ttrcnly  IiihIipU 
of  wheal.  auJ  the  «ui<l  D,  ll>i:i>  nn<1  Ihrrr  (oM  Ihr  <nnH-  to  rlie 
Botd  1',  al  Ibo  price  of  two  rfiillnni  per  Imtlii'l.  In  lit  ilchvereJ, 
by  the  «ntri  D,  to  thi?  «ai>l  P.  wiiriin  une  wmt,  lli.r.  r!.-!!  fulli>w- 
ine,  Ht  G'«  grift  mill,  nl.&r.  tubepaiilf'T,  on  ibi-  ib-Uvt^ry  llmru- 
01:  nni),  in  r-.anxirlfrnfion  (hat  tb<^  luiil  t'  bail  llii^n  tiiiil  th'^re 
[•romitej.  alUte  rcq<ic*l  of  ibe  (aid  D,  to  accept  the  smne  whent 
of  bim,  and  to  pay  liim  for  ihe  8am«  the  price  Hfore^uiil.  he  ibo 
said  D,  promited  to  deliver  ibe  *anie  lo  the  «rHid  V  as  aforcjiiii'l- 
Aod,  altbouch  the  licne  for  (he  afbrcsnid  delivery.  Iinth  l-tiig 
■ince  elup>ied,  noil  tint  sniil  I*  wm  nlivayi  nilbin,  and  nl  ibr  ea- 
ptmtion  oi  the  said  week,  rendy  to  receii'e  and  pay  lor  the 
name,  and  ofrcred  llie  oatil  D  lo  |i«y  for  the  tatne  a*  alitrewiid, 
(u  wit,  al.  &c.  yet  the  aaid  D  neglected  lo  deliver  the  sail) 
wheat  a*  afureaaid. 

The  ftboTO  two  iMt  prccedenm,  rnricd  Bccordio;!  to  Ibi?  riiclc, 
will  fiirniib  nform  in  all  cnses  arnan-nccrptnnceni',  oriinn-|iiiy- 
mimt  for.  goadi.  by  tbe  vtndtt,  or  Ihc  non-dclivcry  oribtim,  l>y 

the  vtndoT. 

In  llie^c  cases,  if  either  party  nixiUI  luo  npnn  bi«  Q;reeiii>nt, 
the  Tcnilor.  fur  not  payinC  or  the  Tetiilee,  far  nnt  ilelivei'mtf, 
tbe  veatJor  muit  aver  and  prove  »  tJebvery  or  Icndnr,  and  the 
other,  a  paymem  or  foder  ;  for  dehieritit(  in  Ibe  first  burjuiti. 
1VM  a  condiliuQ  preceilent ;  and  ihotiijU  ihnre  he  mutual  proni- 
iic».  yet,  if  one  thine  he  the  consiile  ration  of  the  o!ber,  Miere  a 
perrnraianr^  if  neceqx.^ry  to  be  aveireil,  unle»  a  corinin  d>iv  hn 
appointt'l  for  the  p''rfnrmnnc*.(l  Saumleri,  313.)  If  I  iell  yuii 
my  horse  (iir  ten  pound>,  if  yon  will  hare  the  hwae.  I  mu»t  born 
the  money,  or  if  |  wiil  have  the  mooey,  yog  tnn't  hare  the  horae, 
fce.  (I  Salic.  II?.  per  Hnlr,  Ch.  J.  Ante,  23.  4  )  The  -imo 
■triclne«s,  as  to  (etnler,  i>  not  oeceMary,  wburo  earnest  has  beca 
paiil.(5  T.  K.  A09.) 
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Declaration  in  assumpsttj  against  a  vendor y  on  a  warranty  of 

soundnesi  in  a  horse* 

That  the  said  P,  on,  &c.  bargained  with  the  said  D  to  poi^ 
chase  of  him  a  mare,  for  the  sum  of  one  hundred  dollars,  and  \a 
consideration  that  the  said  P  would,  at  the  request  of  the  said 
D,  boy  of  him  the  said  mare  as  aforesaid,  the  said  D  then  prom- 
ised the  said  P,  that  the  same  mare  was  then  sound  ;  and  the 
said  P  avers  that  he,  confiding  in  the  said  warranty  of  soundness 
did  then  buy  the  said  mare  of  the  said  D,  and  paid  him  there- 
for, the  said  sum  of  one  hundred  dollars.  Yet  the  said  mare,  at 
the  time  of  the  promise  aforesaid,  of  the  said  D,  was  not  sound, 
bat,  00  the  contrary  thereof,  was  then  unsound,  and,  for  that 
reason,  became,  and  was  of  no  use  or  value  to  the  said  P,  and 
the  said  P  hath  been  put  to  great  charges,  in  and  about  feeding, 
keeping,  and  taking  care  of  the  said  mare,  amounting  to  twenty- 
five  dollars. 

T  haye  stated  no  place  in  the  body  of  this  declaration  ;  and  no 
place  need  be  stated,  as  we  have  seen  before, (ante,  331,  2,) 
tvbere  the  county  is  stated  in  the  margin  thus,  Saratoga  County^ 
iM,  as  ante  ;  in  which  manner  I  suppose  all  the  above,  and  the 
following  declarations  to  commence.  If  not  stated  in  the  mar- 
giUf  it  is  then  necessary  to  mention  a  place  in  the  body  of  the 
declaration. (9  John.  81.) 

1  shall,  accordingly,  in  the  declarations,  which  follow,  generally 

omit  the  statement  of  any  place. 

The  above  declaration  in  assumpsit  en  warranty,  is  a  very 
usual  mode  of  declaring  in  courts  of  record. (2  Eaut,  451,  2.)  If 
tt  be  doubtful  whether  the  defendant  hath  a  partner,  declare  in 
ca«e. (Vide  ante,  314.)  When  this  count  may  be  joined  with 
one  for  a  fraud,  vide  ante,  311. 

The  particular  deicription  of  unsoundness  need  not  be  stated, 
itbeine  a  rule  in  pleading,  that  the  breach  may,  in  eeneral,  be 
assigned  in  the  negative  words  of  the  contract. (2  Saund.  181.  b. 
3  T.  R.  307.)  This  is  much  the  most  prudent,  for  if  you  state 
particulars,  you  are  bound  down  to  them  in  your  proof.(3  T.  R. 
307.) 

Under  the  above  gen<>ra1  allegation,  that  the  goods  becamt 
and  were  of  no  vse  or  vulue  to  the  plaintiff^,  he  may  show  on  the 
trial,  that  he  wanted  the  article  for  a  particular.purpose,  (though 
this  was  unknown  to  the  vonlor)  and  recover  special  djim;i2:ei 
for  its  failing  to  answer  sii<:h  intended  purpose  ;  for  instance, 
«vhere  the  plaintiff  buys  horses  or  oxen  to  do  his  spring's  work. 
<1  Starkie's  Rep.  504.) 
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On  th«  subject  of  warranties  and  frauds,  in  general^  npon  the 
^ale  of  chattels,  vide  ante,  170  to  180. 


Tbe  forms  which  I  here  give,  in  cases  of  warranty,  may  be 
readily  applied  to  any  other  description,  as  that  tbe  house  & 
^  free  from  vice,  &c. 

y 

i  Where  the  plaintiff  is  not  sure  of  proving  the  exact  price  m 

\  stated,  it  is  said  the  following  brief  form  will  serve  in  case  of 

warranties,  viz. 

^  Another  form^  (vide  2  Chitty*s  pi.  101)  warranty  on  sale. 

That  the  said-  D,  on,  &c.  in^ consideration,  that  the  said  P 

had,  at  the  request  of  the  said  D,  bought  of  him  a  certain  horse, 

i  at  a  price    then  agreed  betw<>en  the  said  parties,  the  said  D 

I  |>romised  the  said  P  that  the  said  horse  was,  at  the  time  of  his 

.«aid  promise,  sound.     Yet  in  fact,  he  was  not  then  sound,  and 

thereby  was  of  no  use  or  value  to  the  said  P. 

J)eclaration  in  a$sump»i(y  upon  a  warranty  of  soundness^  on  esh 

change* 

That,  on,  &c.  in  consideration,  that  the  said  P,  at  the  said  D*s 
request,  would  deliver  to  him  a  horse  of  the  »aid  P,  and  would 
pay  him  ten  dollars  in  exchange  for  a  mare  of  the  said  D,  he 
the  said  D,  promised  the  said  P,  that  the  same  mare  was  sound, 
and  the  said  P  avers,  that,  confidinjg  in  such  promise,  he  did,  af- 
terwards, to  wit,  on,  &c.  deliver  to  the  said  D,  the  said  horse 
of  the  said  P,  and  pay  him  the  said  ten  dollars^  in  exchanj^e  for 
the  said  mare.  Yet,  the  said  mare,  at  the  time  of  making;  the 
aforesaid  promise,  was  unsound,  and  became  in .  consequence 
thereof,  of  no  value  to  the  said  P,  (state  special  damage,  feeding, 
Jkeeping,  doctoring,  taking  care,  j^c.  ^c,  if  any.) 

Another  and  shorter  form.     Warranty  on  exchange. 

That,  on,  &c.  in  consideration,  that  the  said  P,  at  the  said  D's. 
request,  had  delivered  to  him  a  horse  of  the  said  P,  an<2  paid 
him  ten  dollars,  in  exchange  for  the  said  D's  mare,  the  said  D 
then  promised  the  said  P  that  the  said  mare  of  ihe  said  D  was 
then  sound.  Yet  the  said  mare,  at  the  time  of  such  exchange, 
was  unsound  ;  and  thereby  became,  &c   (as  in  the  last.) 

\  If  your  proof  be  not  certain,  as  to  difference  money  y  4*c.  state, 

that  in  consideration^  that  the  said  P,  at  the  said  D'^s  request^  had 
delivered  to  him  a  horse  of  the  said  P.  and  paid  him  «t  cjertain 
^um^  then  and  there  agreed  upon^  between  the  said  parties^  in  ex- 

i  change  for  the  said  D'a  mare^iv.  (Vid.  2  Chiity's  pi.  101.) 
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Where  a  negotiable  no}e  is  given  ai  a  price^  or  d^erence, 
on  a  $ale  or  exchange^  it  may  be  so  stated,  with  the  amount 
thereof,  or,  perhaps  it  may  be  stated  as  a  payment  in  cash  to  its 
nominal  amount*  (Vid.  ante,  80.  8  John.  202.)  And  where 
Your  witness  does  not  recollect  its  contents,  it  is  the  practice. 
I  find,  to  state  it,  general! yy  as  a  note  or  piece  of  paper.  (7  Mass. 
Eep.  66.J    How  far  this  is  warranted  ?  Quere,  (id.) 

AOAIVST  BAILEES. 

For  the  general  doctrine  of  bailment,  vid.  ante,  30  to  3» 
Ante,  37. 

Deposit.      Declaration  againet  depositary,  for  not  uJcing  care 
off  and  eofely  returning  goode  entrusted  to  hie  care. 

That,  on,  <(«.  in  consideration,  that  the  said  P,  at  the  said  D^g 
request,  had  delivered  to  him  a  silver  watch,  of  the  said  P,  of 
the  value  of  |{26,  to  be  taken  care  of,  and  safety  kept,  by  the 
said  D,  for  the  said  P,  he,  the  said  D,  promised  the  said  P,  to 
lake  due  and  proper  care  thereof,  and  to  safely  keep,  aad  re> 
f  deliver  the  same  to  the  said  P,  on  being  thereto,  afterwards,  re* 

quested.  Yet,  although  the  said  D,  was  afterwards,  on,  &c.  re- 
quested by  the  said  P  to  re-deliver  to  him  the  same  watch,  the 
said  D  did  not  take  due  and  proper  care  of,  and  safely  keep 
the  said  watch,  for  the  said  P,  and  did  not,  when  so  requested, 
re-deliver  the  same  to  him,  but,  in  fact,  the  said  D  so  urgent- 
ly and  carelesi^ly  conducted  himself,  with  respect  to  the  said 
watch,  and  took  so  little  care  thereof,  that,  by  and  throogk 
mere  negligence,  the  said  watch  became,  and  was,  lost  to  the 
said  P,  to  wit,  on,  &c. 

Add  a  count  on  the  single  implied  contract  to  re-deliver^  omit^ 

ting  the  allegation  o    carelessness. 

JUIabtdate.    Against  a  mandatary^  for  negligently  loosing  goods 

received  to  carry. 

That,  on,  4*0.  at  the  village  of  Saratoga  Springs^  in  consid- 
eration, that  the  said  P,  at  the  said  D's  request,  delivered  to 
him,  the  said  D,  a  certain  silver  watch,  of  the  said  P,  of  the 
value  of  ^25,  to  be  carried  by  the  said  D  from  thence  to  the 
village  of  Ballston  Spa^  and  there  delivered  to  and  at  the  shop 
of  L,  a  watch-  repairer,  in  order  to  have  the  same  watch  re- 
paired, the  said  D  then,  at  the  said  village  of  Saratoga  Sprifts^s, 
promised  the  said  P,  carefully  to  carry  and  deliver  the  9  irne 
watch,  as  aforesaid.  But,  although  the  said  D  then  and  tlierf* 
deceived  the  said  watch  for  the  purpose  aforesaid,  he  conducted, 
himself  so  negjligeotly,  4'C.  (stating  negligence  and  loss  as  in 
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the  hot  fMreeedent,)  and  the  said  D  did  not  delirer  the  laid 
watch  to  the  said  L,  for  the  purpose  aforesaid. 

Leitdino  fob  vbe.    Ktgligenily  galling  the  back  of  a  homywed 

horse. 

That,  OD,  Ice.  at  the  village  of  Saratoga  Sprtngi,  in  coDsfder* 
atioD,  that  the  said  P  had  theo  delivered  to  the  said  D,  at  his  re- 
quest, a  horse  of  the  said  P,  for  the  purpose  of  the  said  D*s  ri- 
ding the  same  horse  from  thence  to  the  city  of  .^/6an^,  and 
thence  back  to  the  said  village,  the  said  D  then,  at  the  said  vil- 
lage, promised  the  said  P,  to  use  the  said  horse  in  a  careful 
manner,  for  the  purpose  aforesaid.  But,  although  the  said  D 
received  the  said  horse  for  the  purpose  aforesaid,  yet  he  did 
toot  use  the  said  horse  in  a  careful  manner,  for  the  purpose 
aforesaid,  but  so  negligently  and  carelessly  conducted  himself, 
in  regard  to  the  said  horse,  thatl)y  the  mere  carelessness  and  neg- 
ligence of  him  the  said  D,  the  back  of  the  said  horse  became, 
and  was  galled  and  sore,  to  such  a  degree,  as  rendered  him  ut- 
terly uoht  for  use  by  the  said  P,  for  a  long  time,  to  wit,  for  the 
space  of  one  tnonth,  beside  the  said  F  being  put  to  great  ex- 
pense, in  and  about  feedings  keeping,  taking  care  of,  and  cur* 
ing  the  said  horse,  to  wit,  of  ^60,  to  wit,  on,  {"c. 

Pledging.     For  careleuly  loosing  goods  pa7»med» 

That,  OD,  &c.  in  consideration  that  the  said  P,  at  the  said  D'a 
request,  had  then  and  there  pawned  and  delivered  to  him,  a 
watch  of  the  said  P,  of  the  value  of  |^60,  as,  and  by  way  of 
pledge  to  the  said  D,  for  the  sum  of  ^^6,  then  and. there  ad- 
vanced by  the  said  D  to  the  said  P,  thereon,  the  said  D  then 
and  there  promised  the  said  P,  to  take  due  and  proper  care  of 
the  said  watch;  until  the  same  should  be  redeemed  by  the  said 
F,  and  re-delivered  to  him.  And,  although  the  said  D  then 
and  there  received  the  said  watch  for  the  purpose,  and  on  the 
terms  aforesaid,  yet  he  did  not  take  doe  and  proper  care  of  the 
said  watch,  until  the  same  was  re-deemed  and  re-delivered  as 
aforesaid  :  but  afterwards,  viz.  on  the  day  aforesaid,  he,  the 
said  D,  still  having  the  custody  of  the  same  watch,  for  the  pur- 
pose aforesaid,  so  negligently  kept  the  said  watch,  and  took  so 
little  care  thereof,  that  in  consequence  of  his  mere  negligence 
in  that  behalf,  the  same  watch  became  and  was  wholly  lost  tp 
the  said  P. 

Add  a  count  on  a  deposit,    (Ante,  358) 

LcTTiffo  TO  HIRE.     FoT  riding  a  horse  improperly. 

That,  in  consideration,  that  the  said  P,  on,  &c.  at  the  said  Dli 
request,  would  let  to  hire,  and  deliver  to  him  a  horse  of  the 
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taid  P,  for  the  said  D  to  go  and  perfonn  a  certain  joamej' 
therewith,  to  wit,  from  Saratoga  Springt^  in  the  said  county,  to 
the  city  of  Albany,  and  from  thence,  back  again  to  the  said 
Springs,  for  a  reasonable  reward  to  the  said  P  therefor,  the 
•aid  D  promised  the  said  P,  that  he  would  ride  and  use  the 
tame  horse,  in  a  moderate,  careful  and  proper  manner,  for  the 
purpose  aforesaid.  And  the  said  P  a7ers>  that  in  confidence  of 
the  said  promise  of  the  said  B,  he,  the  said  P,  did»  afterwards, 
to  wit,  on,  &c.  let  to  hire,  and  deliver  to  him  the  said  horse, 
for  the  purpose,  and  on  the  terms  aforesaid.  Yet  the  said  1>, 
in  riding  aiKl  using  the  said  horse,  for  the  purpose  aforesaid,  so 
immoderately,  violently,  carelessly  and  improperly  rode  and 
used  the  said  horse,  that  thereby  he  was  greatly  hurt  and  in- 
jured, and  so  remained  for  a  long  time,  to  wit,  for  ten  days,  du- 
ring which  the  said  P  lost  the  use  of  him,  and  was  pqt  to  great 
expense  in  and  about  feeding  and  4aking  care  of  the  same 
horse,  and  the  said  horse  was,  moreover,  greatly  lessened  i» 
▼alue  thereby. 

A  shorter  form. 


That,  on,  &c.  in  consideration,  that  the  said  P,  at  the  said  D  V 
y  .  request,  had  let  to  hire  and  delivered  to  him,  a  horse  of  the  sai<^ 

:'  P,  to  be  ridden  and  used  by  the  said  D,  he  then  and  there  prom- 

i  ^  ised  the  said  P,  to  ride  and  use  the  said  horse  in  a  moderate,  care- 

ful and  proper  manner.  Yet,  although  he  then  and  there  received 
',  the  said  horse,  for  the  purpose  aforesaid,  yet  he  afterwards, 

to  wit,  on,  &c.  so  carelessly  and  improperly  rode  and  used  the  . 
said  horse,  that  thereby  he  became  lamed  and  hurt,  and  so  con- 
tinued for  a  long  time,  to  wit,  ten  days,  and  during  that  time 
was  useless  to  the  said  P,  and  was,  moreover,  greatly  diminish- 
ed in  value* 

If  there  be  any  doubt  whether  (he  injury  wa$  occasioned  hy  im- 
proper ridings  add  a  count  nearly  similar  to  the  last,  stating  the 
defendant's  promise  as  follows  : 

That,  whilst  he  should  have  the  use  of  the  said  last  mention- 
ed horse,  as  aforesaid,  he  would  take  due  and  proper  care 
thereof ; — and  aroerring^ — that  the  said  D  had  the  use,  &c.  and 
that,  while  he  so  had  the  use,  he  did  not  take  due  and  proper 
care  thereof. 

Add  another  county  omitting  that  U  was  for  hire,  viz,  the  cowif 
for  lending^   (ante,    359,)   and  if   there    be  any  demand   for 
horse  hire,  it  may  be  declared  for^  in  a  separate  count,  {which 
nepost  among  th^  common  counts f)  ta  tht  same  deelaration. 
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Hiring   or   work.      Against  a  watch  mak^r  for    hosing  a 

I         watch^  delivered  to  him  to  repair. 

That,  the  said  D,  before,  and  at  the  time  of  his  promise  here* 
ID  after  next  mentioned,  was  a  watch  maker  and  repairer  by 
trade  ;  and,  on,  kc.  in  consideration,  thtit  the  said  P,  at  his  re- 
quest, had  then  and  there  delivered  to  him,  a  watch  of  the  said 
P,  of  the  value  j^25,  to  be  repaired  by  the  said  D,  for  a  reasonable 
reward  to  be  therefor  paid  him  by  the  said  P,  he,  the  said  D, 
promised  to  repair  the  said  watch,  and  to  take  prooer  care 
thereof,  till  it  should  be  retnroed  to  the  said  P,  but  the  said  D, 
afterward-^,  on,  &c.  so  carelessly  conducted  himself  with  re- 
gard to  the  said  watch,  that  through  his  mere  negligence,  the 
6aid  watch  was,  and  still  is,  wholly  lost  to  the  said  F. 

Jlgainstlhe  same, — Count  fornot  delivering  the  watch. 

That,  on,  &c.  in  connderation^  that  the  said  P,  at  the  said  D*» 
request,  had  then  an^thete  delivered  to  him,  he  being  then 
and  there  a  watch  maker  and  Vepairer  by  trade,  a  certain 
watch  of  the  said  P,  of  the  value  of  g50,  to  be  rectified  by  tho 
said  D,  for  a  certain  reward  to  be  therefor  paid  to  him,  the  said  D 
promised  to  endeavour  to  rectify  the  same,  within  a  reasonable 
time  then  next  following,  and  to  re-d^liver  the  same  to  the  said 
P,  whenever,  after  such  reasonable  time  had  elapsed,  he  should 
be  thereto  requested.  Tet,  although  a  reasonable  time  for  the 
purpose  aforesaid,  had  elapsed,  on,  &,c.  and  although  the 
said  P,  then  requested  the  said  D,  to  re-deliver  thesaid  watch 
to  the  said  P,  the  said  D  then  did,  and  stiil  does,  refuse  so 
to  do. 

If  it  is  thought  the  defendant  has  converted  the  watch,  it  is  best  to 
declare  in  case^  and  add  a  count  in  trover.  Indeed,  it  seems  that 
a  loss  by  the  bailee,  is  itself  when  unexplained,  evidence  of  a  con^ 
version.  (Vid.  ante,  165.) 

Against  a  farrier^  for  badly  shoeing  a  horn* 

That,  on,  ^.  the  said  P,  had,  at  the  paid  D's  request,  re* 
tained  the  sai|)  D,  (he  then  being  a  tarrier,}  to  shoe  the  smd 
P's  horso,  ifi  consideration  thereof,  and  a  reasonable  reward 
therefor,  to  be  paid  htm  by  the  said  P,  he  then  promised  the  said 
F,  to  shoe  the  said  horse  in  a  skilful  and  proper  manner,  and  re- 
ceived  the  said  horse  for  the  purpose  aforesaid.  Yet  he  did  not 
shoe  the  said  horse  in  a  skilful  and  proper  manner,  hot  after- 
wards, to  wit,  on,  4^.  through  his  mere  carelessness  and  negli- 
gence, in  tliis  behalf,  the  near  foot  be^e,  of  the  said  horse,  wm 
pricked  and  wounded,  and  besides,  be  then  put  too  narrow  a  sbo» 
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on  the  said  horse,  and  thereby  and  otherwise,  improperly  shoej 
him  ;  bj  reason  whereof,  the  said  horse  was,  for  a  long  time, 
useie>s  to  tiie  said  P,  and  he  expended  large  sunns  in  and  aboat 
healing  the  said  horse,  and,  moreover,  the  said  horse  is  mQck 
injared  id  his  value  by  the  cause  aforesaid. 

Against  a  carrier  for  ths  loss  of  a  box. 

That,  on,  4-c.  the  said  P,  at  the  request  of  the  said  D,  delir- 
«red  (ohima  box,  containing  apparel  to  the  value  of  ^50,  of  the 
said  P,  to  be  carefully  carried  in  the  said  D's  wa^on,  from,  4*c. 
to,  1^0.  and  there  to  be  safely  delivered  by  the  said  D,  for  the 
said  P.  And  in  consideration  thereof,  and  of  a  certain  reward 
to  him  to  be  paid  therefor,  by  the  said  P,  the  said  D  then 
promised  the  said  P,  carefully  to  carry,  convey  and  deliver  the 
sadae  box  and  contents,  as  aforesaid,  and  did  the%  receive  the 
said  boK  and  contents,  for  the  purpose  aforesaid.  \^t-tbe  said 
D  did  not  carefully  carry  the  said  box  and  contfents,^  as  he  had 
promised  as  atbrrsatd,  nor  deliver  the  wme  in  manner  above 
mentioned,  but  afterwards,  to  wit,  on,  &c.  through  the  mere 
carelessness  aud  negligence  of  the  said  D,  the  said  t>ox  and  it« 
contents  aforesaid  became  and  were  wholly  lost  to  the  said  P. 

These  declarations  in  assumpsit  against  bailees,  seek  to  re- 
dress the  various  injuries  arising  from  their  ignor^ncBy  careless^ 
ness  Bti^  frauds  which  we  have  noticed,  at  large,  (ante,  3u  to 
So.)  And  the  above  forms,  with  proper  modifications,  may  be 
adapted  to  meet  the  numerous  and  different  shapes  in  which 
these  injuries  may  arise. 

One  thing  perhaps  is  worthy  of  notice  here.  It  it  obvious 
that,  in  the  above  cases,  on  a  trial,  the  plaintiff's  proof  will 
seldom,  perhaps  never,  literally  support  his  declaration.  la- 
deed  it  never  does,  in  an  action  on  contracts  impUed  by  law.— 
Thuj*,  that  an  attorney  was  retoinei  at  his  own  request^  as  sta- 
ted Tante,  353  :)  that  the  plaintiff  bargained  to  buy  wheat  of 
the  defendant,  at  the  defendant's  request^  as  (owle,  355,)  or 
that  the  plaintiff  Jiad  promised^  at  his  request,  to  accept  it  of  him, 
and  pay  him  therefor  :  (id.)  that  the  attorney  promised^  dili" 
gently  to  defend  the  suit,  (ante,  353 :  )  that  a  watch  is  deliv- 
ered in  deposit^  or  to  a  mandatary,  at  the  depositary's  or  fWifi" 
datary's  request ,  where  there  is  no  reward  whatever,  and  that 
they  promised  safely  to  keep  or  carry  the  same,  according  to  the 
nature  of  the  bailment,  (ante,  358  :)  that  the  hirer,  or  borrower 
of  a  horse,  protnised  to  use  biro  carefully,  4^.  as  (ante,  359, 60,) 
are  all  material  allegations,  in  the  declaration,  but  are  seldom, 
end  perhaps  never  literally  true,  and  cannot  actually  be  mad  e 
eut  in  proof.  The  same  remark  will  apply  to  requests  and 
promises,  in  millions  of  instaDces.      And  though  yoa  cannot 
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DECLARATION  FOR  BREACH  OF' A  MARRIAGE  PROMISE. 

That,  on,  i-c.  in  jconsideration,  that  the  said  P  being  then 
«ole  and  unmarried,  at  the  request  of  the  said  D,  had  then 
promised  the  said  D  to  marry  him,  when  she  the  »aid  P,  should 
be  there  unto  afterwards  requested,  he,  the  said  D,  then  proro- 
ised  the  said  P  to  marry  her,  when  the  said  D  should  be 
thereunto  afterwards  requested.  And  the  said  P  avers,  that, 
confiding  in  the  said  D*s  said  promise,  she  hath  always  from 
thence  hitherto  remained,  and  still  is,  sole  and  unmarried,  wnd 
hath  been,  for  and  during  all  the  time  aforesaid,  and  still  is. 
ready  and  willing  to  marry  him  the  said  D  Y«»tthc  said  D, 
after  the  making  of  his  said  promise,  to  wit,  on,  &c.  married  a 
certain  other  person,  to  wit,  one  E. 

tf  ike  defendant  hath  nfit  married  another,   an  ofcr  and  requea 

must  be  stated  as  follows : 

And,  although  the  said  P,  after  the  making  of  the  »nid  prom- 
ise of  the  said  D,  to  wit,  on,  &c.  requested  the  said  D  to  mar- 
ry her,  yet  the  said  D  did  not,  nor  would  at  the  said  time, 
when  he  was  so  requested  as  Aforesaid,  or  at  any  time  before  or 
afterwards,  marrv  her  the  said  P,  but  hath,  hitherto,  whollj 
neglected  and  refused,  and  still .  doth  refuse  so  to  do. 

Add  a  conni  for  a  promise  to  inarry,  within  a  re«oi«i^f«  ttfiM, 
and  a  vromise  io  marry,  generally,  witho^  stating  any  time.  If 
the  promise  to  marry  at  a  certain  imc,  add  a  count  for  tbw 
accordingly. 

DECLARATIOIW   Off  INLAND  BILLS   AND     PROMfSSORY   NOTES. 

Ox  BILLS.— Pav«c  against  drawer.     That  the  said  D,  on,  4rc. 
drew  a  cerUin  bill  io  writing,  subscribed  with  his  hand,  and  di- 
rected the  same  to  one  E.  F.  whereby  he  requested  the  said  L. 
F.  to  pay  to  the  said  P,  or  order,  on  sight  thereof,  (or  tmdays 
after  sight,  ^c.)  $50,  being  for  value  received.      Which  said 
bill,  so  made  and  subscribed,  the  said  P,  afterwards,  to  wit,  on. 
Lc.  presented  to  the  said  E.  F.  and  then  required   hion,  the 
said  E.  F.  to  accept  the  same,  and  to  pay  to  the  said  P,  the 
said  «50,but  he,  the  said  E.  F.  then  refused  to  accept  the  same, 
and  pav  the  said  $50,  of  which  the  said  D  afterwards,  to  wit, 
on  the^same  day  and  year  last  mentioned,  bad  notice,  by  reason 
whereof,  the  naid  D  became  liable  to  pay  the   said  P,  the  said 
6UD»  of  $50,  and  being  so  liable,  the  said  D,  afterwards,  on,  &c. 
promised  the  said  P  to  pay  him  the  said  sum  of  $50,  on  being 
thereto  afterwards  rcgnestcd,  yet  the  said  D,  aHhoogb  otlca 
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hills  or  notes,  may  be  gathered,  ante,  101  to  1 17.  lo  these  cn- 
ses,  howeverj  the  better  opiaioD  is,  that  a  Tnistake  of  the  day^ 
in  declaring,  would  not  preclude  the  proof  of  the  real  day,  espe- 
cially ia  a  justice's  court.  It  will  not  in  any  court,  if  stated  in  this 
form,  '*  to  wit,  on,  4-c.''  the  videlicit  changing  it  into  mere  mat- 
ter of /orm,  although  it  is  material  in  the  prao/'.(  Vide  Chitty  on 
bills,  Brookfield  ed.  390,  n.  8«)  The  mode  of  declaring  (^iost 
the  various  parties  to  a  bill,  being,  in  all  xBases  exce]>l  the  above, 
60  nearly  similar  to  that  upon  promissory  notes^  the  following; 
forms  of  declarations  upon  the  latter,  may  be  easily  shaped  to 
Dieet  the  like  cases  arising  upon  the  former. 

ON  PROMISSORY  NOTES. — Payee  against  maker. 

That  the  said  D,  on,  cy*c.  made  his  promisi<ory  note,  dated  th^ 
day  and  year  aforesaid,  and  tiiereby,  for  value  received*  prom- 
ised to  pay  the  said  P,  or  order,  thirty-five  dollars,  tbirtj'  days 
after  the  due  thereof.  Yet  the  said  D,  although  often  reques- 
ted, 4*0.  has  not  paid  the  said  sum,  or  j^ny  part  thereof,'  but 
hitherto  did  and  still  does  neglect  to  pay  the  same. 

Indorsee  against  maker. 

That  the  8«id  D,  on,  <^c.  made  his  promi<ssory  note,  dated,  4^c. 
and  thereby,  for  value  received,  promised  to  p:iy-  one  Jamet 
Jackson,  or  order,  thirty-five  dollars,  thirty  days  after  date, 
%vhich  said  James  Jackson,  after  the  making  of  the  said  note^ 
on,  fyc.  indorsed  the  said  note,  and,  thereby,  ordered  the  con- 
tents thereof  to  be  paid  to  the  said  P,  or  order.  Yet  the  said 
D«  although  often  requested,  <$*c.  has  not  paid  the  said  sum,  or 
any  part  thereof,  to  the  said  P,  bat  hitherto  did)  and  still  does 
neglect  so  to  do. 

Indorsee  against  1st  indorser. 

That  on  the  first  day  of  September,  1820,  one  Richard  Rot 
.  made  his  promissory  note,  dated  the  day  and  year  aforesaid,  and 
thereby,  for  value  received,  promised  to  pay  the  said  D,  or 
order,  thirty-five  dollars,  thirty  days  after  date,  and  the  said  D 
afterwards,  on  the  same  1st  day  of  May,  made  his  indorsement 
thereon,  and  thereby  ordered  the  contents  thereof  to  be  paid  to 
the  said  P,  or  order ;  and  the  said  P,  to  wit,  on  the  4th  day  of 
October,  1820,  demanded  payment  of  the  said  sum,  mentioned 
in  the  said  note,  of  the  said  Richard  Roe,  who  then  refused  to 
pay  the  same,  of  which  the  said  D,  afterwards,  to  wit,  on  the 
same  4th  day  of  October,  had  notice*  Yet  the  said  U,  (;ia  be* 
ibre«) 
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« 

The  rale  then,  as  dedacible  from  the  abore  ease  o(  Pierce  n 
CraftBy  aob  the  cases  there  cited  aod  recognized  b^^  the  Supreme 
Court  as  laiv,  is, — that  wbererer  the  plaintiff  is  entitled  to 
recover  under  a  declaration  directly  upon  a  bill  or  note,  or  up- 
on  a  bill  or  note  transferred,  either  as  between  the  original  par- 
ties, or  in  virtue  of  such  transfer,  as  betiveeo  the  parties  not 
original,  he  may  omit  all  description  of,  or  allusion  to^  such  in- 
strumenty  in  his  declaration,  may  declare  in  the  money  counts 
only,  and  give  the  instrument  and  transfer  or  transfers  thereof 
in  evidence,  vvhich  will,  in  itself,  be  sufficient  evidence  to  main- 
tain such  action. 

Under  this  rule,  it  is  obvious,  that,  where  there  is  the  least 
difficulty,  or  nicety  in  declaring  specially  upoo'the  instrument 
itself,  or  the  transfer  thereof,  the  money  counts,  for  the  great<< 
er  caution,  should  ahvays  be  joined  in  the  same  declaration  with 
the  special  count,  or  else  be  adopted  as  the  only  counts  in  the 
declaration. 

COMMON   COirilTS^ 

Vie  and  oceupaiion. 

That  the  said  D  was  indebted  to  the  said  P  in  twenty-fiv^e 
dollars,  for  the  use  and  occupation  of  a  certain  piece  of  land,  by 
and  at  the  request  of  the  said  D,  and  by  the  permission  of  the 
said  P,  for  a  long  time  then  elapsed,  used  and  occupied  by  the 
said  D,  and  being  so  indebted,  the  said  D  afterwards,  on  the  day 
aforesaid,  promised  the  said  P  to  pay  him,  the  said  sum  of  twen* 
ty-five  dollars,  when  he  should  be  thereto  afterwards  requested. 
Yet  the  said  D,  although  often  requested,  4*c.  (breadi  is  the  sanm- 
m$  in  c(mni  on  billf  noti,  4*c.) 

On  these  common  counts,  the  plaintiff  is  never  holden,  in, 
proofs  to  the  precipe  iUm  stated. 

In  a  count  for  use  aod  occupation,  it  is  never  necessary  to  b# 
precise,  in  stating  the  place  where  the  premises  )ie.  It  is  bet- 
ter not  to  state  a  place  ;  for,  if  stated,  the  plaintiff  will  be  hol- 
deo  to  it  in  proof,  and  a  mistake  wiU  be  fatal  to  the  action. (6 
East,  348.     1  Esp.  Rep.  273.) 

The  above  form  for  use  and  ocdupadon  can  easily  be  adapted 
to  use  and  occupation  of  any  other  description  of  premises,  as  a 
kuUdingi  a  rooniy  a  landing,  a  bam,  a  MtaUcj  a  garden^  &e.  iiCm 
Fot  the  action  for  use  iw  i)  occupation,  generally >  vide  ante,  81,2s 

^  Tlvsse  common  counts,  after  commeDciog  the  declaration,  at 
directed,  ante*   332^  all  run  in  the  above  iorm^  in  the  count 

47 
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for  use  and  occupation,  viz.  "  that  the  said  D  was  indebted,  kc,'^ 
down  to  the  sum  stated  :  ♦*  in  the  sum  of  twenty-five  dollars/* 
or  '*  fifty  dollars/'  or  other  sum,  as  the  plaintiff  chooses  to  state« 
in  order  to  cover  his  demand.  And  the  breach  is  always  in  thii 
form  :  *'  Yet  the  said  D,  although  oAen  requested,  &c  has  not 
paid  the  said  sum  of  twenty- tive  dollars,  or  any  part  thereof,  Co 
the  said  P,  but -the  same  to  pay  hitherto  did,  and  still  does  re* 
fiise.'* 

With  these  remarks,  I  shall,,  in  giving  the  common  coantiy 
merely  state  the  caute  of  action, 

I  shall  give  no  form  for  what  are  technically  called  the  counts 
on  a  quantum  meruit  and  quantum  valebanty  for  the  reason  giv- 
^n  in  2  Saunders,  IS^,  n.  2  ;  viz.  that  counts  with  a  price  stated 
will,  in  all  cases,  answer  the  same  purpose. (Vide  also  2  Chitty^s 
pi.  6,  n.  (r). 

COMMOir  COUNTS  CONTINUED. 

For  toll  of         For  divers  tolls  and  duties  due  by  the  said  D  to 

biidge.  (|,e  gajj  p^  fo^  j||^  passage  of  divers  waggons,  carts, 

and  other  carriages  of  the  said  D  over  a  certain 

toll  bridge  of  the  said  P,  situate  in  the  towns  of 

MoreaUy  and  Q^een^bury^  on  the  Hudson  River. 

|^».  of  turnpike.  For  divers  tolls  and  duties  due  by  the  said  D  to 
the  said  P,  at  a  certain  turnpike  gate  of  the  said 
P,  at  the  town  of  Halfi^oon,  in  the  said  county,  for 
divf  rs  cattle  and  carriages  of  the  said  D,  which 
before  that  time,  had  travelled  on  the  said  road, 
through  the  gate  aforesaid. 

For  good*  bar-  For  dive^  goods,  wares  and  merchandize,  by 
gained  and       ^^^  g,;^  p  ^^f^^^  ^^^^  bamdned  and  sold  to  the 

said  D  at  bis  request. 

This  form  can  easily  be  adapted  to  crops^  as  grass^ 
turnips,  com,  potatoes^  timber,  4^c.  bargained  and 
sold. 

V. 

Wlien  this  count  is  anplicaile^Mde  ante,  53, 4. 
1  East,  194.     1  Ves.  Jun.  530. 

Goods  sold,  &c.  For  divers  goods,  wares  and  merchandize,  be- 
fore then  sold  and  delivered  by  the  said  P  to  the 
said  D,  at  his  request 

F&rihii  actum^  generally,  vide  ante,  53  to  ^9. 
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This  miiy  be  stapled  to  crop?,  standing  timber, 
tic-  as  meotioned  of  the  count  for  goods  burguioeil 
and  Bold,  thus : 

■  Foracertaiffcropofgrasa,  (or  for  CPrtain  stand- Ciopi  lold, 
.  ing  timber,  &c.)  before  then  sold  and  delit eicd,  bv  ^'^ 
the  B^id  P,  to  the  said  D,  at  hia  requeat 

For  meat,  driok,  washing,  todiiring,  and  other  ne-  Fur  iMnasa.- 
cessarien,  before  then  found  and  provided,  IJy  the  <iea. 
uid  P  for  the  Baid  D,  at  his  request. 

For  horse  meat,  stabling,   care   and   Htlendnnce,  Hiust  meal, 
before  then  found,  proviiled  and  beMowed.  t^ir,  iri^^c. 
sod  about  the  feedioeaiid  keejijn^of  divi'i'!i  liort^es, 
inares  and  geldiugs,  of,  and  for  the  said  D  at  bis 
request 

For  the  depsfturing  and  feeding;  dirers  entile  by  p,iatuiin(, 
the  said  P,  before  then  depwiured,  in  I'erlnin  pn/-  ^<;- 
tures  of  the  said  P,  for  the  said  Dj  and  at  ttia  re- 
quest. 

For  the  use  and  hire  of  di»er9  horses  and  carriii-iiirenfliorsei, 
ges,  bridtei,  saddles,  and  hnrnens,    and  of  divers '^■rtiagrc,  at 
chaises,  and  other  carriages,  (or  of  cerlnin  plate,  6°°''''  '^"■ 
linen,  china,  fornilure,  bitd^,  and  be'ldrn";.  or  ^ixids 
and  chattels,  &c. )  before  then  let  to  hire  and  duliv- 
erad  to  the  said  D  at  his  request. 

For  the  lighterage,   wharfige    and  wnre  hnu<ie  M^hicrage, 
room,  of  divers  goods,  wares  and  merchandize,  by  nhnrin^^  and 
the  aaid  D,  bpfore  then  shipped  nod  landpd,  in  an  1  "'*"  home 
b^  certain  lighters  and  other  vewds  of  the  aaitl  f ,  '""'"* 
and  deposited  and  kept,  in  and  u|H)n  a  certain  wharf, 
and  certain  ware  houses  and  premises  of  the  said 
P  for  the  said  D,  and  at-his  request. 

For  the  good  will  of  a  certain  business  of  the  said  The  geod  Bill 
P,  before  then  relinquished  and  given  up,  by  the  "f  businui. 
said  P,  to,  and  in  favoar  of  the  said  D,  at  his-  re- 
^uest 

Far  the  work  and  labour,  care  and  diligence  of  lToTksn<1  la- 
the said  P,  before  theh  done,  performed  and  be-  •™'"i  pnei*!- 
■towed,  in  and  about  the  boiiness  of  the  laid  D,  for  '* 
the  said  D,  and  at  bis  request. 
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Work,  labour      For  the  work  and  lattoor,  care  and  diligence,  it/c<, 

i"'!iZ***'^**^  (as  in  tbc  last  count)  and  for  divers  materials,  and 

other  necessary  things,  used  and  provided,  in,  and 

^bout  that  work  and  labour,  bj  the  said  P,  for  the 

aaijl  D,  and  at  his  request 

For  this  action^  generally ,  vide  ante,  59  to  6B. 

This  general  mode  of  declaring,  as  in  the  tw« 
last  counts,  will  suffice,  in  all  cases,  without  stating 
the  kind  of  t srvicet,  though  the  latter  maj  be  dooe^ 
if  it  be  thought  best. 

Thus :  attorneys,  counsellors,  solicitors,  surgeons, 
physicians, clergymen,  hired  servants, sailors,  ship's 
officers,  pilots,  clerks  of  court,  agents  of  all  kinds, 
carriers,  factors,  surveyors,  school  teachers,  justi- 
ces, const^^les,  &c.  &c.  may,  in  actions  for  their 
fees,  wagesT^wd  materials  found,  in  the  course  of 
their  businessT^eclare  in  the  above  general  form, 
and  give  tber-  fecial  services  in  evidence.  If, 
however,  they  prefer  stating  the  particular  kind  of 
tervice,  for  which  they  sue,  it  is  easy  to  state  the 
capacity^  in  which  they  were  performed,  by  adding, 
aOer  the  word,  ^'  be$towed^^^  in  the  above  count  for 
work  and  labovr,  the  words, "  as  attorney,'*  *'*  couo- 
sellor,"  or  '<  physician,"  4H:.(Vide  2  Saund.  360^ 
o.  2.     1  Chitty's  pi.  340.) 

{  remarked,  ante,  67,  that,  **  in  all  cases,  if  the 
-agreement  be  not  under  seal,  though  it  be  never  so 
special  and  mnlttfarious,  if  the  services  be  perform- 
ed under  iU  and  the  agreement  thus  fulfilled,  the 
plaintiff  need  not,  in  an  action,  set  it  forth,  and  de- 
clare upon  it  specially  ;  bat  may  claim  and  recover 
tinder  a  general  count  for  work  and  labour.**  This 
should  be  understood  with  the  qualification,  tiiat  the 
services  are,  by  the  agreement,  to  be  paid  for  in 
money,  and  that  the  money  is  actually  due,  by  the 
terms  of  it.(Vide  1  Chitty's  pi.  339.)  And  in  all 
the  like  cases,  whether  such  atipalated  price  be  due 
ibr  services,  or  goods,  4^.  a  general  count,  acooc* 
ding  to  its  natnre,  for  work,  ^.  or  goods  sold,  4^ 
will  be  good,  without  setting  forth  the  special  i^ee» 
iiient(7  Cnmch.  299.    Bull.  N.  P.  139.) 

comcoir  kohgy  couivts. 

Wbi  BMniflj        For  so  much  money,  by  the  said  P,  before  thea«. 
^^  lent  and  adranced  to  the  aaid  D«  at  his  request 


■^^ -         HMBBr 
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For  90  much  money,  by  the  said  P,  before  then  Money  paid, 
^d,  laid  out  and  eX£)eDd*ed,  for  the  u»e  of  the  said  '^^* 
D,  at  his  request 

For  so  much  money,  by  the  said  D.  before  then  Money  had 
had  and  received,  to  and  for  the  use  of  the  said  P.  *"^  received. 

Of  the  action  for  money  lent  and  advanced,  jren- 
«rally,  vide  ante,  80,  81.  Of  the  action  for  money 
paid,  <i-c.  vide  ante,  78,  79,  80.  Of  the  action  for 
money  had  and  received,  vide  ante,  68  to  78. 

When  the  common  money  counts  are  proper^ 
upon  bills  of  exchange  and  promissory  notes,  vide 
ante,  127,  8,  also  ante,  367,  8,  9. 

Cn  an  account  sUUed,  or  balance  struck  upon  $etilemenL 

That  the  said  P  and  the  said  D,  on,  ^c.  accounted  together, 
-of  and  concerning  divers  accounts  and  sums  of  money,  from  the 
said  D  to  the  said  P,  before  then  due  and  owing,  and  then  in  ar- 
^  rear  and  unpaid;  and,  upon  such' accounting,  the  said  D  was 
then  found  in  arrearj  and  indebted  to  the  said  P  in  the  sum  of 
fiAy  dollars. 

Where  your  claim  is  under  several  of  the  above  common 
counts,  instead  of  giving  them  the  appearance  of  distinct  and 
separate  counts,  in  your  declaration,  you  may  consolidate  them 
all  in  one,  «nd  recover  whatever  you  can  prove  under  all,  of 
any  one  of  them,  thus  : 

j 

That  on,  kc.  the  said  D  was  indebted  to  the  said  P,  in  two  I 

hundred  dollars,  for  the  work  and  labour  of  the  said  P  before  i 

then  performed,  for  the  said  D,  and  at  his  request,  ani  for  *| 

goods,  wares,  and  merchandize,  by  the  said  P.  before  then  sold 
and  dielivered  to  the  said  D,  at  his  request ;  and  for  money  by 
the  said  P  before  then  lent  and  advanced,  to  the  said  Dr  at  his 
request ;  and  for  other  money»  by  the  paid  P,  before  then  vud, 
laid  out  and  expended,  by  the  said  P,  to  and  for  the  use  of  the 
•aid  D,  at  his  request ;  and  for  other  money  by  the  said  D,  he- 
fore  then  had  and  received,  to  and  for  the  use  of  the  said  P^ 
(and  so  on,  with  a  count  for  use  and  occupation,  a  balance 
•truck,  4h:.  4*6.) 

That  this  may  be  done,  vide  4  John.  280.     13  id.  483. 

If  the  action  of  assumpsit  be  brought  by  a  iurvivins;  creditor^ 
tid.  ante,  305  ;)  or  against  a  turviving  debtor,  (vid.  ante, 
d06i)  \^y  <^  against  hut^md  and  vtfe,  (vid.  ante,  30^,  &,  7;)  for 
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a  <1ebt  or  damand  dtie  before  marriage  ;  bj  assignees  of  an  in- 
solvent debtor,  (vid.  ante,  305  ;)  or  by  an  executor  or  ad- 
ministrator, (vid.  ante,  305  ;)  instead  of  alledging,  that  the 
defendant  promised,  (or  was  indebted  to)  the  plaintiff',  the  de* 
claration  should  be  varied  according  to  the  fact,  'i  has,  in  an 
action  by  a  surviving  creditor,  it  must  be  stated  thai  the  said  de- 
fendant promised,  (or  ivas  indebted  to)  the  said  A  and  B,  vohorn 
the  said  A  hath  survived :  by  hutband  and  icife,  that  the  said 
defendant  promised,  (or  wa^t  indebted  to)  the  said  A,  while  sole 
and  unmarried:  by  assignees,  ^c.  that  the  said  defendant  prom- 
ised, (or  was  indebted  to) ,  tlie,  said  C,  before  the  said  assignment 
to  the  said  A  and  B,  the  plaintiffs^  (which  assignment,  tog#ther 
«vith  the  proceedings,  which  ted  thereto;  are  to  be  previously 
set  forth  ;)  by  an  executor  or  administrator,  that  the  said  defen- 
dant promised,  (or  was  indebted  to)  the  said  E  F,  deceased,  in 
his  life  time.  And  the  breach  is,  that  the  defendant  refused  to 
perfonn  his  promise,  (negativing  the  perforn\ance  according  to 
the  fact,  or  to  pay  to;  the  said  A  and  B,  in  the  life  time  of 
the  said  B  :  or  to  perform  his  promise,  j-c.  (or  to  pay  to)  the 
said  A,  since  the  death  of  the  said  B,  whom  the  said  A  hath  survi- 
ved :  to  perform  his  promise,  4^c.  (or  pay  to)  t)ie  said  A^ 
while  sole  and  unmarried,  or  to  perform  his,  ^c*  (or  to  pa}*  to) 
the  said  A  and  B,  since  their  intermarriage :  to  perform  his 
promise,  4*c.  (or  pay  to)  the  said  C,  before  the  said  assignment,  or 
to  perform  his  promise,  ire,  (or  pay  to)  the  said  A  and  B^ 
since  the  said  assignment:  to  perform,  ^c.  (or  pay  to)  the  said  E 
F,  deceased,  and  to  perform,  ^c.  (or  pay  to)  the  said  executor^ 
(or  administrator,)  since  his  deaths  ^c. 

And  so  where  the  action  is  against  a  surviving  debtor,  the 
*  promise,  or  debt,  is  charged,  as  having  been  made  by  (or  due 
from)  the  said  C  and  D,  whom  the  said  C  hath  survived,  and  the 
refusal  to  perform,  or  pay,  is  chairged  upon  the  said  C  and  D, 
during  the  life  time  of  the  said  D^  and  by  the  said  C.  since  his 
death. 

Where  the  action  is  against  husband  on4  vnfe,  the  promise  or 
debt  is  charged  upon  the  wife^  while  sole,  and  the  breach  is  al» 
ledged,  of  her,  while  sole^  and  of  her  and  her  husband,  since  the 
iotermarriage  between  them.      And  so  of  the  like  cases. 

In  these  cases,  the  forms  of  stating  the  contract,  or  indebted- 
Dess,  are  the  same  as  we  have  given  above,  with  this  difference 
only  :  it  most  appear  to  have  arisen  or  exi^ited,  between  other 
parties,  according  to  the  fact,  and  the  declaration  must  also 
show,  that  the  present  plaintiff  has  thn  riirht  to  stie,  in  his  nres^ 
€nt  character  ;  or  that  the  pre-ent  defendant  is  liable  to  be  sa* 
ed  io  the  cbaracter,  in  which  be  is  brought  before  the  eeart« 
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If,  however,  there  have  been  an  actaal  promise  to  the  party 
tmng,  it  18  proper,  and  in  many  cases  indispensably  necessary, 
to  state  such  promise  to  be  made  by  the  defendant  to  him  in 
hischaracterof  snrvivor  or  xepreseotative,  &c.  Thus,  sup- 
pose 1  hold  a  claim  on  simple  contract,  as  executor  against  you, 
which  is  of  more  than  6  years  standing,  and  is  therefore  barred  by 
the  statute  of  limitations,  but  you  have  made  an  acknowledgment 
or  promise  to  me  as  executor,  7»iihin  6  years^  which  (as  we  have 
seen,  ante,  26,)  will  do  away  the  bar  arising  from  lapse  of  time  ; 
I  must  state  your  promise  to  me,  in  the  declaration,  in  order  to 
prevent  the  effect  of  your  bar,  for  1  cannot  reply  this  to  your 
plea  of  the  statute,  and  thereby  sustain  my  action,  and,  if  an  is- 
sue be  Joined  on  a  promise,  within  six  years,  made  to  the  tes- 
tator, 1  cannot  give  your  promise  to  me  in  evidence,  and 
consequently,  if  I  omit  to  state  your  promise  to  me  in  the  de- 
claration, your  bar  will  be  good,  and  I  must  fail,  on  account  of 
the  omission.  And  so,  if  yon  had,  in  such  case,  taken  the  ben- 
efit of  the  insolvent  act,  but  had  afterwards  promised  me,  as 
executor,  to  pay  me  the  debt,  which  would  revive  your  liabili- 
ty, notwithstanding  your  discharge,  (vid.  ante,  26  ;)  yet  I  must 
state  your  prorni'^^e  to  me,  directly^  in  my  representative 
character,  or  the  omission  will  be  fatal,  as  in  the  former  case, 
and  so,  of  an  assignee  of  an  insolvent,  a  surviving  creditor^ 
&c.  &c.  (Vid.  3  East  409.  Willes,  29.  2  Str.  890.  Ld.  Raym. 
1101.) 

Where  the  plaintiff  declares,  as  executor  or  administrator ^  it 
is  necessary  in  point  of  form,  to  make  a  profert  of  the  letters 
testam'intary,  or  letters  of  administration^  granted  by  the  surro* 
gate  or  judge  of  probate.  This  is  usually  done,  at  the  close 
•f  the  declaration,  thus  : 

Form  of  a  profert  of  letters  testamentary. 

And  the  said  P  brings  into  court  here,  the  letters  testamenta- 
ry of  the  said  A,  deceased,  whereby  it  appears,  that  the  said  P 
is  executor  of  the  last  will  and  testament,  of  the  said  A,  de- 
ceased. 

Of  letters  of  administration* 

And  the  said  P  brings,  &c,  the  letters  of  administration,  of 
6  P,  Esq.  surrogate  of  the  county  of  Saratoga,  by  which  it 
appears,  that  the  said  P  is  administrator  as  aforesaid. 

The  making  profert,.  or  exhibiting  these  letters,  is,  in  order 
that  the  defendant  may  see,  and  be  satisfied,  that  the  plaintiff 
has  a  right  to  sue  in  the  character  which  he  assumes.  Of  pro- 
fert and  oyer,  generally,  (vid.  ante,  339,  note  (1)  12  Jolrn. 
401.)  ■ 
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1? 


lUls  or  noies^  may  be  gathered,  ante,  101  to  1 17.  To  these  ca> 
ses,  however,'  the  better  opioioo  is,  that  a  mistake  of  the  dw^^ 
ID  declaring,  would  not  preclude  the  proof  of  the  real  day ^  espe- 
cially  in  a  justice^s  cotirt.  It  will  not  in  an^  court,  if  stated  io  this 
ibrm,  *'  to  wii^  on,  fycJ*^  the  videlicit  changing  it  into  mere  mat- 
ter ofform^  aUbough  it  is  material  in  the  proof »(Vide  Chitty  on 
bills,  Urooklield  ed.  390,  n.  S.)  The  mode  of  declaring  against 
the  various  parties  to  a  bill,  being,  in  alljcases  exceiit  the  sibove^ 
so  nearly  similar  to  that  upon  promissory  note^,  the  foHowimg 
forms  of  declaratione  upon  the  latter,  may  be  easily  shaped  to 
meet  the  like  causes  arising  upon  the  former. 

ON  PROMISSORY  NOTES. — Payee  against  maker. 

That  the  said  D,  on,  4'C.  made  his  promis^fiory  note,  dated  tb^ 
day  and  year  aforesaid,  and  thereby,  for  value  received,  prom- 
ised to  pay  the  said  P,  or  order,  thirly-tive  dollars,  thirty  days 
after  the  lUie  thereof.  Yet  the  said  D,  although  oflen  reques- 
ted, 4^c.  ha?  not  paid  the  said  sum,  or  ^ny  part  thereof/  but 
hitherto  did  and  still  does  neglect  to  pay  the  same. 

Indorsee  s^ainst  maker. 

That  the  said  D,  on,  4*c.  made  his  promissory  note,  dated,  4-c. 
nnd  thereby,  for  value  received,  promised  to  pay  one  Jame* 
Jacksony  or  order,  thirty-five  dollars,  thirty  days  after  dale, 
which  said  James  Jackson,  after  the  making  of  the  said  note» 
on,  4'C.  indorsed  the  said  note,  and,  thereby,  ordered  the  con- 
tents thereof  to  be  paid  to  the  said  P,  or  order.  Yet  the  said 
D,  although  often  requested,  4*c.  has  not  paid  the  said  sum,  or 
any  part  thereof,  to  the  said  P,  bat  hitherto  did,  and  still  doe» 
neglect  so  to  do. 

Indorsee  againet  1st  indorser. 

That  on  the  first  day  of  September,  1&20,  one  Richard  Rot 
made  his  promissory  note,  dated  the  day  and  year  aforesaid,  and 
thereby,  for  value  received,  promised  to  pay  the  said  D,  or 
order,  thirty-five  dollars,  thirty  days  after  date,  and  the  said  D 
afterwards,  on  the  same  1st  day  of  May,  made  his  indorsement 
thereon,  and  thereby  ordered  the  contents  thereof  to  be  paid  to 
the  said  H,  or  order  ;  and  the  said  P,  to  wit,  on  the  4th  day  of 
October,  1820,  demanded  payment  of  the  said  sum,  mentioned 
in  the  said  note,  of  the  vaid  Richard  Roe,  who  then  refused  to 
pay  the  same,  of  which  the  said  D,  afterwards,  to  %vit,  on  the 
same  4th  day  of  October,  had  notice.  Yet  the  said  U,  (as  be- 
fore») 
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Boider  by  delivery  from  pdyee^  agaiDst  makers  on  note  payable  i9 

bearer. 

That  Of)  the  IH  day  of  May,  kc  the  said  D  made,  &c.  and 
thereby,  for  value  received,  promised  to  puy  James  Jackson^  or 
bearer,  thirty-five  dollars,  ten  days  after  date,  and  afterwards, 
on  the  day  and  year  aforesaid,  the  said  James  Jackson  delivered 
the  said  note  to  the  said  P,  who  thereby  became,  and  still  is, 
the  bearer  thereof.  Yet  the  said  D  has  not  paid,  jic.  (as  be- 
fore.) 

Indorsee  against  2c2,  3d  or  4tA  indorser^  fyc. 

Describe  the  note  and  first  indorsementy  as  ante,  in  the  declaration, 
by  indorsee  against  first  indorser,  and  state  the  subsequent  in^ 
dorscments  dtwn  to  the  holder  as  follows  : 

And  the  said /oA»  SiiUs,  (the  first  indorsee,)  then  indorsed, 
and  delivered  the  said  note,  to  one  Tliomas  AToakes,  and  the  said 
Thornas  JVoakes  then  indorsed,  aod  delivered  the  said  note  to 
one  John  Denn^  and  the  said  John  Denn  then  indorsed  and  de* 
livered  the  said  note,  to' the  said  P. 

And  so  iJirough  any  nttmher  of  tndorsers^  down  to  the  plaintiff^: 

follow  this  by  the  aroertnent  of  demand  upon  the  maker,  and  jfo- 

tice  to  the  indorser  sued^  as  in  the  said  declaration  by  indorsee 

agninst  first  indorser,  and  conclude  with  a  breach  in  the  usuod 

form,  as  given  above, 

Tlie  same  form  of  stating  indorsements  w,  in  all  caseSy  applica" 
hit  to  a  note  payable  to  bearer,  when  such  note  is  transferred  by 
indorsement,  instead  of  delivery. 

Tfie  indorsements  are  also  Hated  in  the  samefonn,  in  an  action 
by  the  holder  of  a  note,  against  the  maker. 

Indorsements,  demand  and  notice,  in  a  suit  upon  a  bill  of  esc- 
change,  are  also  stated  in  the  same  manner,  with  the  difference  of 
qalling  it  a  bill  instead  of  a  noCe. 

Another  mode  of  declaring  upon  bills  or  notes,  is,  to  adopt  the 
general  money  counts,  the  forms  of  which  we  shall  presently 
give.  Where  the  plainttifjoins  a  cooot  on  the  bill  or  note,  with 
the  money  counts,  in  the  same  declaration,  he  may  elect,  on  the 
trial,  which  count  he  will  prove  the  instrument  under,  and  if 
he  fail  on  the  connt  setting  forth  the  bill  or  note,  from  the  cir* 
cunistancc  of  not  having  described  it  properly,  or  any  other 
cause,  which  does  not  destroy  the  operation  of  the  note,  he  may 
then  elect  to  apply  it  to  moosey  coiiDt.(18  John.  14*)    ^ 
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SECONDLY.      DElCLARATIOrrS  IN  TRESPASS  OIT   TME   CASE,  FROPERy 

LY    80    CALLED. 

Jlgainst  an  attorney  for  negligence  in  not  putting  a  note  in  suit. 

That  the  said  P,  od,  4*c.  delivered  to  the  safd  O,  a  promia- 
sory  note,  dated  the  10th  May,  1819,  for  ^70,  made  by  ooe 
L  H,  payable  to  the  said  F,  to  be'  collected  by  the  said  JJ,  as 
an  attorney,  who  then  received  the  same  for  the  purpose  afore- 
said. 1  hat  during  one  year,  after  the  said  note  was  so  deliv- 
ered and  received,  as  aforesaid,  the  said  L  H,  was  residing 
witbin  the  state  of  New-York,  ta  wit,  at  the  town  of  Saratoga 
Springs,  in  the  county  of  Saratoga,  and  during  all  that  time, 
was  amenable  to  processi,  and  migbt  have  been  sued  and  arrest- 
ed by  virtue  of  process,  issued  upon  the  said  note.  Yet  the 
said  D,  well  knowing  the  premifies,  carelessly  and  negligently 
emitted  to  issue  any  kind  of  process  upon  the  said  note,  or  oth- 
erwise to  cause  the  same  note  to  be  put  in  suit,  during  the  said 
year,  or  at  any  time  since^  and  the  said  L  H,  has  failed  in  bis 
circumstances  and  become  insolvent.  Aiid  the  said  F  avers^ 
that  through  the  said  mere  carelessness  and  negligence  of  the 
said  D,  the  said  note  has  become,  and  is^  wholly  lust  to  the  said  F^ 

For  fraud  in  the  exchange  of  horses^ 

That,  on,  &c.  the  said  P  bargained  with  the  said  D,  to  ex- 
change with  him  a  horse  of  the  said  P,  for  a  horse  of  the  said 
D,  and  to  pay  the  fsaid  D  ^20,  as,  and  for  the  difiejrence 
in  price  of  the  said  horses,  on  the  said  exchange,  being,  in 
the  whole,  a  good  and  sound  price  for  the  ^said  D*8  said 
horse,  and  the  said  D,  then  well  knowing  his  said  horse  to 
be  unsound  and  unfit  for  use,  falsely  and  fraudulently  affirmed 
to  the  said  P,  that  the  said  D^s  said  horse  was  sound  for  any 
thing  he  knew  to  the  contrary  ;  and  thereby,  falsely  and  fraud- 
ulently exchanged  his  said  horse,  forlhe  said  D^s  said  horse, 
and  j^'-^O,  as  ulbresaid  ;  and  the  horse  of  the  said  D,  at  the 
time  of  the  said  exchange  thereof,  was  unsound,  and  onht  for 
use,  and  hath  so  ever  since  remained. 

On  a  sale^  for  a  fraudulent  concealment. 

That,  on,  4^c.  the  said  P  bought  of  the  said  D,  his  certain 
horse,  for  the  sum  of  ^70,  then  paid  therefor,  the  said  P  to 
iisk  the  soundness  ot  the  said  horse,  and  the  said  D,  well  know* 
ing  the  said  horse  to  have  the  heaves,  which  fact  was  then  un- 
known to  th^  said  P,  he,  she  said  D,  then  falsely  and  fraudu- 
lently concealed  the  said  fact,  from  the  knowledge  of  the  said 
P,  and,  thereby,  sold  the  said  horse  to  him,  for  the  price 
aforesaid  ;  and  induced  the  said  P,  to  agree  with  the  said  D,  to 
risk  the  soundnesB  of  the  said  horse,  as  aforesaid.     And  the 
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-said  horse  of  the  said  D,  in  fact,  at  the  time  of  the  said'  sale 
thereof,  had  the  heaves,  and  was  therehy  rendered,  and  so  hath 
^ince  continued,  utterly  unfit  for  use. 

I  have  drawn  this  la^t  declaration,  on  the  authority  of  Meli^ 
V.  Motteux.  (Peak.  cas.  116,)  wherein  lord  jfe/iyofi  decided, 
that  the  seller  of  a  ship,  is  bound  to  disclose  to  the  buyer.  hII 
-latent  defects,  knowu*tosuch  seller.       ' 

A  similar  count  was,   however,  afterwards  introduced  into 
^he  declaration,   in   Baglehole    v,    Walters^  (3    Campb.    Hep. 
154  ;)  and  attempted  to  be  supported  by  evidence   of  mere 
fraudulent  concealment,  unaccompanied  with  any  positive  act  of 
fraud,  as  was  before  done,  in  the  case  reported  by  Feakrt. — 
But  tit),  Ellen BOROuCfU,  who  tried  the  last  cause,  dec/ared   hat 
he  could  not  subscribe  to  the  doctrine,  in  Melish  v.   Maiteux, 
and  his  lordship  remarks  :  **  where  an  article  is  sold  with  all 
foults,  1  think  it  is  quite  immaterial  how  many  boionged  to  it, 
within  the  knowledge  of  the  seller,  unless  he  used  some  arti- 
fice to  disg:uise  them,  and  to  prevent  their  being  discovered  by 
the  purchaser.     The  very  object  of  iotroducing«uch  a  stipu- 
lation is,  to  put  the  purchaser  on  his  guard,  and  fo  thro^v  upon 
him  the  burthen  of  examining  all  faults,  both  secret  and  appa- 
rent.    I  may  be  possessed   of  a  horse,  I  know  to  have  many 
faults,  and  I  wish  to  get  rid  of  him,  for  whatever  sum  he  will 
fetch.      1  desire  my  servant  to  dispose   of  him,  and  instead  of 
giving  a  warranty  of  soundness,  to  sell   him  with  all  faults. — 
Having  thus  laboriously  freed  myself  from  responsibility,  am^I 
to  be  liable,  if  it  be  afterwards  discovered,  that  the  horse  was 
unsound  ?  Why  did  not  the  purchaser  examine  him  in  the  mar- 
ket, when  exposed  to  sale  ?  By  acceding;  to  buy  the  horse  with 
all  faults,  he  takes  upon  himself,  the  risk  of  latent  or  secret 
^ults,  and  calculates,  accordingly,  the  price  which  he  gives.—- 
It  would  be  most  inconvenient  and   unjust,  if  men   could  not, 
by  ufing  the  strongest  terms,  which  language   affords,    obviate 
-Idiiiputes  concerning  the  quality  of  the  goods,  which  they  selL 
In  a  contract  such  as  this,  1  think  there  is  no  fraud,  unless  the 
seller,  by  positive  means,  renders  it   impossible  for  the  pur- 
chaser to  detect  latent  faults,  atid  I  make  no  doubt,  this  will  be 
held  as  law,  when  the  question  comes  to  be  deliberately  discus* 
Bed  in  any  court  of  justice.'* 

'  In  a  subsequent  case,  {Dawes  v.  King,  1  Starkie^s  Rep.  76,) 
the  same  judge  decided,  where  the  plaintiff  proved  in  case  ibr 
deceit  in  the  sale  of  im  annuity,  due  from  one  Bradshaw,  that  tbo 
defendant  represented  Brad^iaw^  to  be  in  good  circumstances, 
and  a  man  of  large  property,  when,  in  fact,  he  wan  in  confine* 
men/,  for  debt,  ai^  had  been  ia  that  situation  for  some  time  be- 
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forie,  that  the  plaintiff  mast^  farther  in  order  to  prove  his 
case  andsboif  that  the  false/epresealation,  or  deceit,  was  prac* 
ticed  for  the  purpose  of  putting  the  party  off  his  guard,  and 
preventing  him  from  being  watchful,  and  he  oon-suited  the 
plaintiff,' refusing  even  to  submit  the  question  to  the  jury,  al- 
though he  admitted  that  a  plain  deceit  was  proved. 

But  how  do  these  cases  agree  with  a  subsequent  one,  deci* 
ded  by  his  Lordship  ?  1  allude  to  the  case  of  Hill  v.  Gray,  (1 
Starkie's  Rep.  434.) 

That  was  an  action  for  £1000,  the  price  of  a  picture,  which 
the  defeodant  had  bid  for  the  same,  at  auction.  'J 'he  defendant 
bid  this  amount,  under  a  belief,  not  only  that  the  picture  was  j 

the  work  of  Claud€^  (which  wat  really  the  case^)  but  that  it  was 
also  the  property  of  Sir  Felix  Agar^  (which  was  a  mislake.) — 
And  the  plainti£Ps  agent,  who  had  instructions  to  conceal  the 
name  of  the  owner,  though  he  saw  that  the  defendant  labour- 
ed under  this  misapprehension,  neglected  to  undeceive  him, 
and  siiffered  him  to  purchase  under  this  erroneous  impression. — 
After  the  sale,  the  defendant  refused  to  receive  the  picture  oa 
the  single  groand,  that  it  was  not  a  genuine  Claude ;  and,  al- 
though the  plaintiff  offered  to  prove  that  it  wols  so^  by  the  testi- 
mony of  the  most  eminent  artists,  yet,  per  Ld.  Ellenbohough  : 
*'  Although  it  vas  the  6nest  picture  that  Claude  ever  painted* 
t^  must  not  be  sold  under  a  deception.  The  agent  ought  cautious- 
ly to  have  adhered  to  his  original  sti  pulation,  that  he  should 
not  communicate  the  name  of  the  proprietor,  and  not  to  have 
let  in  a  suspicion  on  the  part  of  the  purchaser,  which  he  hmo 
enhanced  the  price?  He  saw  that  the  defendant  had  fallen  into 
a  delusion,  in  supposing  the  picture  to  ^e  Sir  Felix  Agar^s^  and 
yet  he  did  not  remove  it,'*  His  Lordship  was  accordingly  of 
opinion  that  the  contract  was  void,  because  as  he  remarked, 
*'  the  purchaser  laboured  under  a  deception^  in  which  the  agent 
permitted  him  to  remain,  on  a  pointy  which  he  thought  material 
to  influence  his  judgment,^* 

Place  this  last  decision  of  Ld.  Ellenborough,  with  the  case 
of  MeUsh  and  Mottevx^  and  the  fine  strain  of  moral  reasoning 
in  the  charie^e  of  Judge  Hall,  (ante,  178,  9,)  in  the  scale, 
against  his  Lordship's  laboured  argument  in  favour  of  the  sup' 
pressio  veri,  exhibited  in  Ba^lehole  v.  Walters^  and  that  rigor  of 
construction  in  faies  v.  King,  ivhich, if  adhered  to,  would  al- 
most shut  the  door  of  justice,  n^^ftinst  the  punishment  of  posi- 
tive fraud,  and  1  leave  it  with  the  American  j>hilanthroni-t  to 
say,  which  view  of  this  question  ought  to  determine  the  pre- 
ponderaoce. 
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1  am  happy  to  6ad  bii  lordship,  id  BaglekoU  v.  WaUen,  disap- 
pointeO  in  the  expectation  he  there  iodulged  with  so  macb  con- 
tideoce,  tliat  hii  opinion,  expressed  In  that  case,  would  be  hol- 
den  M  law,  nbeoever  it  should  come  to  be  deliberately  discus- 
sed in  a  court  of  justice.  Such  a  diecotsion  bas  takeo  place  with 
US,  nnd,  though  (he  point  wag  not  directly  determined,  yet  we 
have  enough  to  remove  all  doubt  as  to  what  jbUI  be  Ikt  reason- 
ing of  our  tribnanii,  when  H-ikall  be  pretntled,  as  a  turning  ques- 
tion in  the  controversy. 

The  report  o(Fleming  v.  Sloeum,  18  John.  403,  contuins  tlie 
following  remarks,  on  this  snbjec(,bein);  the  opinion  of  the  court, 
as  delivered  by  that  upright  and  able  jurist,  wbo  has  been  re- 
cently called  to  preside  in  the  capacity  of  c:hief  Justice  of  our 
Supreme  Court ;  "  As  courts  of  inw  hn?e  concurrent  jurisdic- 
tion with  courts  of  equity  in  cases  of  fraud,  it  cannot,  1  thialc, 
be  doubled,  that  where  it  is  made  to  appear  that  a  vendor  has 
been  guilty  otafraudulent  coTiceaUnent  of  material  fact*,  to  the 
injury  of  the  vendee,  an  action  at  law  can  be  sustained  to  re- 
cover damages.  It  is,  also,  a  rale  of  equity  as  well  os  of  law, 
thai  n  sapprtstio  veri,ia  t(^uivalealto  a  suggeatiofaln  ;  and  where 
either  ihe  luppresaion  of  trvtk,  or  the  suggestion  of  what  is  false, 
can  be  proved,  in  a  fact  material  to  the  contract,  the  party  io' 
jured  may  have  relief  against  the  contract." 

In  those  declarations  for  a  fraud,  it  is  safest  to  omit  the  con' 
sideration  of  the  contract,  for,  if  stated,  the  plaiotifT  w6uld  doubt- 
less be  holden  to  strict  proof  thereof  It  may  safely  be  omitted, 
H9  was  decided  in  BarTiey  </,  Verwy,  13  John.  224.  In  that  case, 
a  declaration  to  the  following  effect,  was  Determined  to  be  good 
on  special  dcmnrrer  : 

The  bettformofa  declaration  for  a  fraud  in  a  lalto/goodi. 

That  the  said  D,  on.iic.  intending  to  deceive  nnd  defraud  Ihe 
said  P,  did  encour^e  him  to  buy  a  certain  bay  horse,  then  in 
the  said  D's  possession,  of  the  value  of  one  huodrrd  and  fiAy 
dollars,  and  falsely  and  fiauilulenilv  niTirtned,  that  the  said  horse 
belonged  to  him  the  s»jd  D,  and  (hereby  censed  the  said  P  to 
buy  the  said  hori^e,  which  (he  said  D  delivered  as  his  horse, 
and  the  said  P,  confiding  in  the  ^aid  D's  ^tfirmation,  purchased 
said  horse  of  him,  and  satisfied  him  tbprefor,  whereas,  in  tnith, 
at  the  time  of  said  aflirmatinn  and  delivery,  the  said  D  was  not 
owner  of  said  horse,  .ind  hnil  no  right  lo  '■rll  him,  but  (he  horse 
helonged  to  one  T  D,  nnd  Ibe  said  D  well  knew  the  same,  lo 
ihe  6aid  P'e  damage,  &;c. 
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Tliis  declaration  may  he  easily  varied  to  meet  the  caie  of  any  other 
fraudulent  affirmation^  or  a  fraudulent  conceaUnent. 

I  have  given  the  case  of  deceit  in  eeliiog  and  exchanging  Aor- 
tes^  as  familiar  instances,  'the  same  form  wiU  aaswer  for  any 
other  case  of  deceit  in  sales. 

V     For  this  action  upon  deceit  in  sales,  geDerallj,  Wde  aotei 
170  to  179. 

i>ECLARATioK,  for  falscly  representing  a  third  person  as  fit  to  ht 

trusted. 

That  on,  Lc,  one  Richard  Roe  applied  to  the  said  P,  and  then 
requeMf'd  tiie  said  P  to  sell  certain  good:;.,  on  credit,  to  the  said 
Richard  Roe,  and  the  said  P  heing  th<20  unacquainted  with  the 
citcunistaures  of  the  sud  Richard  Roe,  the  said  D  well  knowing 
the  premises,  and  that  the  said  Richard  Roe  was  then  in  bad  and 
insolvent  circumMances,  and  unfit  to  be  trusted  with  goods  oa 
.  credit,  theo  false!}'  and  fraudulently  informed  the  said  P,  that  be, 
the  said  D,  knetv  tW  said  Richard  Roe,  and  that  he  believed 
faim  to  be  good,  (thereby,  m^'aniug,  that  he  heheved  him  to  be 
in  good  circnuHlauces,  andctit  to  be  trusted  with  goods  on  cre- 
dit,) in  consequence  of  which  information,  the  said  P,  not  know- 
ing the  corurary,  dil,  afterwards,  to  wit,  on,  &c.  give  credit  t« 
tlie  said  Richard  Roe,  and  did  sell  to  bim  one  cow  of  the  valoe 
of  tweotv-dve  dollars,  on  credit,  whereas,  in  truth,  at  the  time 
of  the  said  information  so  given  as  aforesaid,  the  said  Richard 
Roe  was  iti  bad  and  insolvent  circumstances,  and  not  fit  to  be 
trusttcd  with  (^oods  on  credit,  and  in  truth,  the  said  D  did  not  be* 
lieve  him  to  he  good,  but  knew  him  then  to  be  in  bad  and  in* 
solvent  circumstance^,  and  not  fit  to  be  trusted  with  goods  on 
credit,  and  the  said  sum  of  money  is  now  wholly  unpaid  to  the 
said  F,  and  the  said  P  is  likely  wholly  to  lose  the  same. 

On  the  subject  of  this. action  for  a  fraudulent  represeDtatioo, 
as  to  the  credit  of  another,  vide  ante,  179,  80. 

Against  a  con  stable  for  an  escape  on  a  TiMirrant. 

That  on,  {*c.  one  Richard  Roe  was  indebted  to  the  said  P,  Ir 
the  sum  of  twenty  6ve  dollars,  on  a  certain  cause  of  action,  be- 
fore then  accrued  lo  bim,  and,  being  so  indebted,  the  said  P  for 
the  recovery  thereof,  afterwards,  to  wit,  on,  4^c.  sued  and  pros* 
ecuted  out  of  the  court  of  the  people  of  the  state  of  New-Vork, 
before  Philip  Green,  Csq.  then  one  of  the  jasticea  of  the  pejtce 
of  the  said  county,  a  warrant  directed  to  apy  constable  of  the 
•aid  county,  commanding  him  to  take  the  said  Richard  Roe,  and 
bring  him  before  the  said  J^MUp  Grtcn,  to  answer  th«  said  P, 
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S  a  plea  of  trespass  on  the  case,  to  his  damage  of  fifty  dollars^ 
which  said  warrant,  aflerwar  a,  to  wit,  on,^c.  was  delivered  to 
the  said  D,  then  one  of  the  constables  of  the  saiA  county,  to  be 
executed  in  due  form  of  law.  By  virtue  whereof,  aAerwards^ 
to  wit,  on,  4*c.  the  said  D,  then  being  constable  as  aforesaid, 
took  and  arrested  the  saiil  Richard  Roe  by  his  body,  and  after- 
wards, on,  ^c.  against  the  will  of  the  said  P,  voluntarily  sufier<- 
ed  the  said  Richard  Roe  to  escape,  and  go  at  large,  out  of  his 
custody,  the  said  D  then  being  constable  as  aforesaid,  the  afore- 
ftaid  debt  then  and  stiH  being  wholly  unpaid,  and  the  said  P  19, 
by  reason  of  the  said  escape,  likely  wholly  to  lose  the  same,  and 
has  already  lost  the  me^ns  of  recovering  his  said  costs  and  char- 
ges, in  and  about  his  said  suit. 

Under  the  athgation  of  a  voltmtary  escape ,  a  negligent  one  matf 
beproved,{2  T.  R.  126.     Burr.  2814.     1  Saund.  35,  n.  1.) 

On  the  subject  of  this  action  for  an  escape,  generally,  vide 
ante,  180  to  182. 

Where  a  person  is  already  arrested,  and  in  the  custody  of  the 
law  thereupon,  a  constable,  who  has  suffered  hitn  to  escape 
from  a  previous  arrest,  is  deprived  of  the  power  of  reclaiming; 
him.(6  John.  62.) 

Leaving  the  defendant  behind,  afler  an  arrest,  and  taking  his 
promise  to  come  on,  or  to  appear  before  the  justice  at  another 
time,  is  a  voluntary  escape,  and  the  constable  cannot  retake  hiin. 
(^id.  and  vide  ante,  181.) 

For  not  arresting  the  defendant. 

The  same  as  in  the  last,  down  to  the  delivery  of  the  warrant,  and 

then  as  follows : 

And,  ftt  the  time  of  the  delivery  of  the  said  precept  to  the 
said  D,  and  for  more  than  thirty  days  aflerwards,  the  said  Rich-- 
ard  Roe  was  within  the  said  county,  and  the  said  D  might  have 
taken  and  arrested  him  upon  the  said  precept,  if  he  would  so 
have  done,  whereof  he,  so  being  constable  as  aforesaid,  during 
all  that  time,  had  notice  ;  yet  the  said  D  did  not,  nor  would, 
neither  hath  he  at  any  time  before  bringing  this  suit,  taken  and 
arrested  the  said  Richard  Roe^  upon  the  said  precept,  as  he  was 
thereby  commanded,  the  said  F^s  said  debt  then  and  still  being 
wholly  unpaid. 

Of  the  action  for  not  serving  writs,  precepts,  <$-c.  vide  ante^ 
180,81. 
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Declaration  for  the  defendanC$  dog  biting  the  plairUiff"*8  sheqi. 

That  the  said  D,  oo,  <i-c.  a  certain  dog,  accustomed  to  bite 
sheep,  knowingly  kept,  which  dog  afterwards,  to  wit,  on  the 
day  and  year  aforesaid  (the  said  dog  then  being  the  property 
of  the  said  D,)  so  gricrously  bit  twenty  sheep  of  the  said  P,  that 
ten  of  them  died,  and  the  residue  were  much  injured. 

• 

This  form,  with  a  little  variation,  will  answer  in  case,  for 
keeping  an  ox,  <^.  accustomed  to  gore  cattle,  or  any  animal  ac- 
customed to  bite  or  injure  women  and  children. 

For  this  action  at  large,  vide  ante,  18S,  3. 

Declaration  for  a  nw$ance  in  erecting  a  hog-stye  near  the  plain^ 

tiff^s  kowe, 

'  That  the  said  P  and  D  were,  on,  ^.  and  from  thence  hither* 
to  have  been,  and  now  are,  respectively  and  severally  possessed 
of  two  certain  adjoining  lots  of  land,  in  the  village  of,  4*c.  and 
the  said  P,  with  his  family,  during  all  the  time  aforesaid,  in  a 
certain  dwelling  house,  near  to  the  said  lot  of  the  said  D,  actu- 
ally dwelt  with  his  family  ;  and  on,  j^c.  the  said  D,  on  his  lot 
aforesaid,  erected  a  certain  hog-stye,  and  continued  the  same» 
during  all  the  time  aforesaid,  with  certain  hogs  therein,  so  near 
the  said  dwelling  house  of  the  said  P^  that  thereby  certain  nox« 
ious,  offensive  and  unwholesome  smells,  vapours  and  stenches, 
dnring  all  the  time  aforesaid,  ascended  and  came  upon  the  said 
lot,  and  into  the  said  dwelling  house  of  the  said  P,  and  greatly 
annoyed  and  incommoded  the  said  P  and  his  family,  in  their 
habitation  of  the  same  dwelling  house,  whereby  the  comfort  of 
the  said  P,  and  his  family,  was  greatly  diminished,  and  their 
health  much  injured. 

Of  this  action  for  a  nuisance,  vide  ante,  183,  4,  6. 

For  harbouring  and  concealing  the  plaintiff'*  s  wfe. 

That,  on,  <^c.  the  said  P^s  wife,  Mary,  without  his  conaeot, 
went  away  from  him,  and  went  to  the  said  D,  who,  well  know- 
ing the  premises,  received  her  and  kept  and  concealed  her  from 
the  said  P,  from  the  said  day  of,  4^.  until  the  commence- 
ment of  this  suit,  and  wholly  refused  to  deliver  her  to  the  said 
P,  or  to  discover  her  place  of  residence  ;  but  unlawfully  enter- 
tained and  harboured  her,  during  all  that  time,  whereby  the 
said  P  was,  during  all  that  time,  and  still  is,  deprived  of  her  so- 
ciety, assistance  and  service,  in  and  about  his  domestick  affairs. 
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The  same  form,  with  a  slight  yariation,  will  do  for  harboaring 
and  detaining  the  plaintiff's  child  or  servant,  whereby  he  loses 
^heir  assistance  and  service,  oo  which  subjects,  vide  ante,  1 86 
to  196. 

Declarationfor  debauching  (he  plaintrff^s  davghter  and  servant. 

That,  on,  ^c.  and  on  divers  other  days  and  times,  between 
that  day,  and  the  day  of  the  commencement  of  this  suit,  the  said 
D  debauched  and  carnally  knew  Sarah,  the  said  P's  daughter, 
then,  and  during  all  the  time  aforesaid,  the  daughter  and  servant 
of  the  said  P,  whereby  she  became  pregnant  and  sick  with  child, 
and  so  remained  and  continued  for  a  long  space  of  time,  to  wit, 
.for  nine  months,  then  next  following,  when  she  was  delivered 
of  the  child  whereof  she  was  so  pregnant,  to  wit,  on,  kc.  by 
means  of  which  premises,  she  the  said  Sarah,  from  the  day  imd 
year  tirst  above  mentioned,  hitherto  became,  and  was  unable  to 
perform  the  necessary  affairs  and  business  of  the  said  P,  her  fa-^ 
ther  and  master  as  aforesaid,  and  thereby  he  was,  during  all  that 
time,  deprived  of  her  senice,  as  aforesaid,  and  was  after* 
wards  put  to  great  expense,  in  and  about  nursing  and  taking 
care  of  the  said  Sarah,  and  in  and  about  the  delivery  of  the  saia 
child* 

For  this  action  at  large,  vide  ante»  !8&to  193» 

THIRDLY.    DECLARATION  IN  TROVEAr 

That  the  said  P,  on,  &c.  was  possessed  of  one  gold  watch,  q4' 
fhe  value  of  6fty  dollars  as,  of  bis  own  property,  and  being  so. 
possessed  thereof,  afterwiirds,  to  wit,  .on,  &c.  casually  lost  the^ 
same,  and  the  said  watch,  afterwards,  to  wit,  on,  kc,  came  to 
the  said  D's  hands  and  possession  by  finding.  Yet  the  said  D^ 
well  knowing  the  premises,  hath  not,  (alihough  often  requested 
so  to  do)  delivered  the  said  watch  to  the  said  P|  but  afterwards^ 
to  wit,  on  &c.  converted  and  disposed  thereof  to  his  own  use. 

This  forre  is  universnlly  applicable,  in  all  tbe  variety  of  cases 
where  trover  lies,  for  which  action,  generally,  vide  ante,  I^T 
to  166. 

The  losing  ^t^ finding  is  a  mere  fiction  of  law,  for  the  ease 
of  declaring,  and  the  defendant  is  never  allowed  to  traverse  or 
iteoy  these  two  allegations,  or  either  of  them. (Vide  .ante,  319.) 
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I 

*    6.    DECLARATIONS  IN  TRESPASS. 

Trespass  on  lands. 

That  on,  «S*c.  and  on  divers  oilier  days  and  (imes,  between 
that  da} ,  and  tlie  time  of  the  ccmaiciiceaient  of  this  suit,  the 
said  D,  with  force  nnd  arms,  ^c.  a  certain  cloj*e  of  the  said  P» 
situate,  lying  and  being  in  the  town  of  Saratoga  Springs,  in  the 
said  county,  abutted  and  bounded  as  follows,  viz.  ea^^^erly  ovk 
lands*  in  the  possession  of  'i'  A,  (and  so  describe  the  farm  or 
lot  which  was  tr^s^i-assed  upon,  in  such  particular,  or  particii* 
]ars.  as  shall  di^tinguii^h  it  from  any  close  upon  which  the  defen* 
dant  may  have  a  right  to  enter,  in  the  same  town,)  broke  and 
entered,  and  with  his  feet  in  walking,  and  with  divers  cat- 
tle, to  wit,  horses,  hogs,  and  sfjcep,  trod  down  nnd  destroyed 
the  grass  and  h<rbage  there  growing,  and  eat  up,  trampled  n|»on 
and  destroyed,  the  corn  of  the  said  P,  there  growing,  and  other 
injuries  to  him  then  nnd  there  did,  against  the  peace  of  the  peo- 
ple of  the  state  of  New- York. 

The  plaintiff  may,  if  he  chooses,  declare  in  the  general  form, 
which  1  have  given,  ante,  3is.  describing  the  close  as  lying 
in  such  a  town,  generally.  And  (his  is  the  usual  furm  in  cnurt« 
of  record  ;  because,  if  from  tlie  nature  of  the  defendarit's  pleji, 
it  should  become  necessary  to  be  more  specific,  the  pliintiiF 
may  do  this  in  his  replicaiion,  called  a  iic^v  Gssi^mnetit,  for  which 
also,  vide  ante,  32A. 

But  if  the  plaintiff  have  (he  least  suspicion,  that  the  defendant 
will  plead  a  title,  either  in  hitnself  or  a  third  person,  as  be  may 
do,(2  Caines,  28.  7  John.  273,)  the  declaration  should  be  full 
»nd  particular,  as  much  so  in  funny  as  it  is  usually  drawn  in  s* 
court  of  record,  and  more  particular  in  description,  not  only  to 
preserve  the  identity  of  the  action,  which  he  is  thus  driven  to 
commence  in  the  common  pleas,  upon  which  the  title  to  the  costs 
depends,  but  als^o  to  avoid  another  consequence  of  general  plead- 
ing, which  we  shall  presently  notice,  and  which  might  prove  fsi- 
tal  to  his  action.  When  the  cause  comes  to  the  common  plea?, 
the  defendant  is  holden  strictly  to  the  same  plea,  which  he  in- 
troduces in  the  court  below.  (2  Caines,  28.)  And  a  difficulty 
inay,grow  out  of  the  pleadings,  should  (he  court  (as  they  pro- 
bably would)  hold  the  plaintiff  to  the  same  strictness  in  adher- 
ing to  his  declaration.  For  instance,  where  the  plaintiff  locates 
the  premises  no  farther  than  to  state  the  town,  and  the  defen- 
dant has  a  freehold,  or  other  title  to  premises,  situate  iu  the 
eame  town,  he  may  plead  that  the  place  in  which  the  trespass 
was  laid  to  have  been  committed,  was  a  certain  close  in  the 
town  o( Saratoga  Springs^  cal]<"i  and  known  by  the  name  of  D*»- 
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farm,  to  which  hc^the  dpfemlaot,  hath  a  frc»eho]d,  or  other  title, 
therefore  he  entered,  &c.  aa  he  'lawfully  mijiht  do.  l*hii 
plea  wonld>  in  the  common  law  courts,  bo  got  over  by  the  plain* 
tiffin  his  replioJ»tio!i,  mjiking,  as  was  before  observed, (and  vide 
1  Chitty'?  |d.  ()06  to  609,)  a  nerv  assignments  that  is,  a  more 
minute  ppecifir/jiioo  an!  de?crij)iion  of  the  land  on  which  the 
trespasa  was  comtDitled,  as  ante,  3^4.  Hot  in  a  justice's 
court,  a«  soon  ns  the  recognizance  is  drawn  and  9ia;ned  by  the 
defendant,  or  oth«rwise  entered  into,  in  the  manner  we  shall, 
by  and  by.  notice,  the  justice  is  ousted  of  his  jurisdirtion.  and  no 
farllier  ple'oding  ran  be  had  before  him  ;  and  a  question  mi^ht 
arise,  whether  the  comnriun  pif'as  could  rightfully  permit  a  nc»w 
assignment,  or  more  particular  description  of  the  place,  where 
tho  trespass  is  supposed  to  hnve  been  committed,  for  it  mi^ht 
with  pre.Ht  reason  be  urged,  that  the  defondaut  has  only  bound 
himself  to  deft*nd  an  allfdged  trespass,  committed  on  the  l:ind 
mentioned  in  tlie  declaration  lielow.  jiud  not  for  any  other  tres- 
pass which  may  be  charg:pd  against  him  ;  for  it  mu!?t  be  remenfi- 
bered,  that  he  comes  there  as  it  were  by  his  agreement,  by 
which  means  he  cive?  the  Common  Fleas  jur isdiction  as  to  costs. 
{Vide  Pennington  on  small  causes,  129,  30.) 

In  the  declaration  in  this  action  of  trespass,  if  the  injury  were 
done  to  a  house^  then,  in  lieu  of  the  word  cio9ey  say  home. 

Any  other  injury,  as  well  as  that  done  to  corn  and  j^rass,  must 
be  set  out.  1  mention  them  as  the  mo«t  u«ual.  Cutting:  and 
carrying  aivay  the  wood  and  timber  then  and  there  crowintj.  or 
de?itroying  the  fenc<is,  fruit  trees,  driving  away  horses,  niitb?, 
sheep,  hogs,  &c.  &c,  or  indeed  any  other  specitic  injur\',  distinct 
from  the  entry,  mast  be  mentioned  in  the  declaration. 

The  above  form  is  nniversally  applicabb^,  whether  the  de- 
fendant himself  actually  enters,  or  his  agents,  servants  or  cittle, 
&C.  for  the  law  makes  it  his  entry  and  art.  and  it  must  be  so  al- 
ledi^ed.  Thus,  a  declaration  that  the  defendant's  a^mi^  servant, 
or  cattle  entered,  &c.  would  be  bad,  at  least  as  an  arzuaien- 
talive  allegation,  (vide  post,)  and  might  be  specially  demur- 
red to  ;  for  all  t!jis  might  be,  aid  yet  the  defvindant  have  no 
hand  in  the  business.  The  agent  or  tervnn^  mii;ht  have  enter- 
ed of  his  own  head,  in  which  case  the  defendant  would  not  be 
liable. (vide  ante,  310,)  or  the  cattle,  &c.  miiriit  h>ive  been  let 
out  for  a  certain  time  to  another.  It  shonld  therefore  be  al- 
ledged,  in  these  cases,  that  the  defendant  hiinaeff,  entered  and 
by  his  catlU,  4"C.  did  the  injury  complained  of. (Ante,  205.) 

In  trespass  for  cutting,  or  carrying  away  wood  or  timber,  if 
tbc  plaintiff  mean  to  recover  treble  damages,  under  the  statute, 
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I  N.  R.  L.  32&,)  il  ia  esscnltul  (but  llto  iled<tntlion  conclmla 


^ 


••  Contrary  U  At  form  nf  thr  ilaliitc  iiiiuchc^itr  maili  and  f 
vidid."(B  John.  343) 

For  this  action,  generally,  vi<lu  anli!,  197  to  H'i'. 

Ptetaratiimfor  entermg  the  plainlifi  hirJite,  ^■, 

Tlinl  tite  «ai(l  D.  on,  ^c.  Kilh  )bi«e  anil  ntttit.  tlw  bit 
the  snid  P,  in  [ho  town.  irv..  broke  iiii<l  rntercl,  nnil  llie  il 
him  Die  Bflitl  I',  ofthr  v^liie  often  ilnlluri.  Ihvn  nnil  lliiint  1i. 
tore  and  ilnpoiled,  and  ulber  nrongo,  ire-  (lu  in  Iht  Um.) 

In  trttpattfiir  ike  (laittrj/  nfa  teniint. 

Thid  lb«  sail!  n,  fin,  it-rt.  wilh  forci  nn^i 
M«nii1t  oil  E  v.  tht'B.  unit  still  lii-inj;  llif  .1  ■ 
thfi  •iiiil  H,  and  thftn  Wiil.  brin«'d,  i»oiin.! 

nai<l  E  F.  in»oiimdi,  llinl  by  mcMni  iIil-i.  - -... 

bei-.iimeand  i»!iB  Birk.  eorf.  hme.  iinil  ili«iitoi-ii--.l,  nwi  «■»  re- 
muiutil  and  continurd  for  a  lun^  spnce  of  timr,  to  nil.  from 
tlience  bilticrto.  during  nil  wbich  li'»e.  hi^  ibi^  miiI  P,  ti>*l  and 
wa'  liepHvpd  of  IbeserTice  of  lii*  «aid  d^ttsliler  jukI  NM-fntil, 
aiiil  iif  till  the  bcnHil  and  advanli>|:«.  whirti  mistit  and  xrouk) 
•then«ise  bate  ariien  imi  accrued  to  tiiiu  from  lucb  serrlce. 

For  ihia  dcliun,  generally,  vide  note,  1Q9, 191,  5. 

For  tftulitrg  u'il/(  tht  plaini-^t  -xift. 

TW  the  wild  D.  on,  4-c.  nml  on  dirt-r. 
butwrrn  th;il  iIfiv  wiJ  tb*-  lime  of  .run.  . 
hrtt  and  nrm*.  ^c.  «4_<ii>dt<'d  nr.d  ill  l>.    < 

Iwitii;  itie  wife  *if  tbe^fli.l  P.  iinl  ■^■■* 

her.  wherefiy  tie  the  "^-lid  I*,  fu  ■ 

the  d«_\  and  yrar  fiml  ii'mvc  r. 

iMt  >uiil  been  deiiriveil  of  thr  .l 

tafi<*.(-  <il'bi«  diii'l  uiJe  lU  bU  d»iii<-Mi<  k  ><ii'ir>.  .im 

tti  (be  siiid  P,  tben  M,  nsuiiift  the  |ieac«.  ifc 

For  itrii  Bction,  genon^lj,  Tide  aotr,  IBS,  T,  8< 

h  Iretpatt/or  n^ag  gcodi. 

That.  on.  4<.  tb*  s«i'l  H.  ttilh  foTco  nflil  «rm«,  *c  < 
foodt  bd4  challeli  oTtbc  anid  1*,  viz.  qm  calf,  of  tin  valus  « 
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-dollars,  one  plough  of  the  valoe  of  ten  dollars,  took  and  carried. 
away»  and  to  his  own  nse  converted,  against  the  peace  of  the 
l^eople,  4-c. 

For  this  action,  generally,  vide  ante,  227  to  247, 

THE  COKGLUSION  OF  ▲  DECLA&ATIOK. 

To  the  damage  of  the  said  P,  of  ^25. 

Slate  this  J  at  25  or  50  doHan^  accordingly  as  you  sue  under  cUft 
^5  or  50  dollar  act* 

In  the  case  of  wrongs,  if  the  plaintiff  sue  as  snrvivor,  state  the 
wrong  as  done  to  P  and  D,  "tr^om  tlie  said  P  hath  survivtd,^* 
and  if  the  action  be  by,  or  against  husband  and  wife,  vary  the 
declaration  according  to  the  fact,  for  it  should  always  appear 
tipon  its  face,  why  the  wife  is  joined.(2  Gaines  221.) 

The  above  is  the  universal  conclnsion,  in  all  actions  cogniza- 
ble  before  a  justice.     And,  in  general,  this  round  sum  in  dam- 
ages, slated  at  the  conclnsion,  is  sujQicieut,  witbput  showing 
more  particularly  v.hnt  the  damages  are.     To  Uiis  rnle,  how* 
ever,  there  are  many  exci^Uions,  especially  in  an  artioo  for  a 
wrong,  which  has  occasioned  the  division  of  damages  into  two 
i&inds  :  general  aud  special.     General  damages,  are  sach  as  the 
law  implies  to  have  accrued  from  the  wrong  complained  of,  and 
maybe  recovered  under  the  above  general  conclusion.    .Spe- 
cial  damages,  are  such  as  really  took  place,  and  are  not  implied 
by  law.     The  latter  may  arise  as  the  consequence  of  some  act^ 
from  which  the  law  implies  damage,  or  they  may  be  the  very 
foundation  of  the  action  ;  but  in  both  instances,  it  is  necessary 
to  show  particularly  by  the  declaration,  bow  they  arose,  and  to 
trace  them  from  the  injury  complained  of*     Thus,  in  an  actioQ 
of  trespass  for  taking  a  horse,  by  which  the  plaintiff  is  damag- 
ed, amongst  other  causes,  by  being  put   to  eipense,  or  payiofr 
money  in  order  to  regain  the  possession  ;  if  he  merely  state 
the  trespass  in  the  taking,  and  conclude  in  gtneral  damages  for 
so  much,  he  cannot  recover  the  money  thus  laid  out,  but  it  is 
nece.ssary  to  state  particularly  in  his  declaration,  that  by  rea* 
son  of  the  trespass  he  was  obliged  to  pay  a  sum  of  money,  (stating 
an  amount  svjfict^t  to  cover  his  expense,)  in  order  to  regain  the 
possession  of  his  said  horse  ;  for  the  law  will  not  imply,  nqr  can 
any  body  see  this,  from  the   mere  act  of  wrongful  taking  ;  and 
it  should  therefore  be  stated  with  the  circumstance  of  time  and 
place,  the  same  as  any  other  material  fact,  in  order  that  the 
defendant   may  be  prepared  to  meet  sucha  chs^rge.      Else  th« 
plaintiff  can  recover  no  more  than  his  general  damages.  (liolt^ 
.700.  Cowp.  418.  8T.  R.  1^3.)  And  so  of  the  like  cases. 
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Bnt  under  the  general  allegation  id  Jin   action  of  tre8pa«s, 
"  and  other  vcrongs  then  and  there  did,  <J-c."  some  mntters   may 
be  given  in  evidence,  in  «gp:ravation   of  darnnges,  though   not 
ppecifiod  in  any  part  of  the  dechiralion.  j(Bull.  N.  P.  89.  Holt» 
€99.)     With  thi?  vi«nv,  in  trospasg,  for  brenkini;  ami   entering 
bis  house,  the  phiintiff  may  ^how  the  debauching  hi?  daughter, 
or  the    battery  of  his  servants   under  that  alleaalion.  (id.  &  6 
Mod.  127  ;)  but  not  the  loss  of  their  s»eUice  (or  that  reason, 
or  any  other  ipatter,  which  would  in  it-rlf  ^n?>ta!n'an  action  ; 
for  then  it  should  be  stated  specially.     And,  t!>erefore,  in  tres- 
pass forenterins:  the  close,  the  plaintiff  could    not  under  this 
general  allegation,   give  evidence  of  taking  away  a  horse.  &c. 
(Puil.   N.  P.  89.  Holt,    700.  1    Salk.  613.  1  S'tr.  Gl.    1    Sid. 
226.) 

Bot  when  the  law  does  not  necessarily  imply,  that  the  plain- 
tiff ei?ptained  damage  by  the  act  ct  mphuned  of,  it  is  essential  to 
the  validity  of  the  declaration*,  that  the  resoltini»dauia2re  should 
be  shown  with  particuluity  ;  as  in  an  action  by  a  mas^tcr  for 
beating  his  servant,  in  which  the  allogation  of  a  lo?<s  of  ser- 
vice by  reason  thereof,  o^^ expense  in  the  Cure,  <5"C.  »re  mate- 
rial. (9  Co.  113.  a.  1  Sannd.  340.  a.  b.  n.  2.  2  East,  154  ; 
and  vid.  farther,  ante,  189,  di\) 

OF    THE   USE   OF    SEVERAL   COUNTS   IN   A   DECLARATI02T. 

A  declaration  may  consist  of  as  many  different  counts  as  th« 
case  requires,  and  the  damaj:es  which  the  plaintiff  recovers, 
may  be  either  a  round  sum  upon  the  whole  declaration,  or  so 
much  under  one  count,  and  so  much  umler  another  in  distmct 
«um?.(Per  De  Grey,  Ch.  J.  3  Wils,  185.)  And  it  is  nsuni, 
particularly  in  assumpsit,  and  actions  on  the  ca«5e,  to  set  forth 
the  plaintiff's  action  in  various  shapes,  in  different  counts,  so 
that  if  the  plaintiff  fail  in  the  proof  of  one  count,  he  may  suc- 
ceed on  another.  (3  Bl.  Com.  294, 6.)  Thus,  in  a  special  aclirn 
of  assumpsit,  for  not  doins:  some  act,  which  the  defendant  has 
eneaged  to  do,  if  the  defendant  promised  to  do  it  upon  a  par- 
ticular day,  the  first  count  is  framed  accoiflingly,  but  for  fear 
the  plaintiff  should  not  be  able  to  prove  such  particular  prom- 
ise, it  is  usual,  where  the  evidence  may  probably  support  the 
filIeci;ations,to  add  a  count.to  do  it  on  request,  another,  to  do  it  in 
«  reasonable  time,  and  another,  to  do  it  generally^:  and  so  if  it  be 
to  do  the  act,  at  particul;»r  time  and  place,  the  first  count  U  to 
be  adapted  to  such  facts,  and  the  second  to  deliver  on  requoct, 
or  generally,  and  the  third  within  a  reaponabi**  time  ;  an»!  i»  ii 
frequently  advisable  to  declare  in  different  counts,  the  onr»  on  i:n 
executory,  the  other  on  an  executed  consideration,  the  fir-st  to 
admit  of  evidence  of  the  defendant's  stipulation,  at  the  time  ef 
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the  mceptioD  of  the  contract,  the  other  of  suhseqxient  admissions 
or  proidises.  (Vid  Chitty  on  p!.  301.2.  and  authorries  there 
cited.)  For  the  reason  giveu,  (ante,  374,  o.)  it  ifl  also,  many 
time<<,  advisable  to  add  a  count  containing  a  promise  directly  to 
an  f'Xecutor,  administrator,  (^c.  besides  the  usual  one,  stating 
the  original  promise,  in  order  to  avoid  a  plea  of  the  statute  of 
limitations,  insolvency,  4*c.  And  so  in  a  great  variety  of  ca- 
ses, it  is  prudent  for  the  plaintiff  to  diversify  bis  counts  inBC* 
tions  upon  contract. 

In  declaration  for  wrongB,  several  co'ints  for  the  same  cause  of 
action,  are  ;dso  frequently  advisable,  i  bus,  in  tres|)»ss  iorenier- 
ing  the  plaintifif's  clos*e,  if  there  have  been  a  taking  u|id  carrying 
away  of  personal  property,  it  is  usuni  to  iris^^rt  two  counts  ;  in 
the  llrst,  charging  an  injury  to  the  hind,  and  taking  the  goods 
(here,  and  in  the  second,  charging  merely  the  asportation  of 
the  goods  ;  and  ivhere  there  iias  been  an  asportation  of  per* 
sonal  pioperty,  (which  in  case  of  roots,  earth,  limber  or  other 
matter  aOixed  to  the  freehold,  must  be  an  actual  carrying  awiiy^ 
vide  ante,  157,  227,)  from  the  land  where  the  siime  wtis  dug 
or  cut,  &o.  and  not  a  mere  conveyance  of  it  to  another  part  of 
the  premises,  where  the  same  was  diig,  cut,  4^0.  it  is  expedi- 
ent to  join  tlie  two  counts,  one  for  entering  the  close,  ^c.  and 
the  other  simply  for  taking  and  carrying  away  the  personal 
property  ;  and  so  of  any  ca^^es  which  may  may  arise,  where  it 
ts  doubtful  which  of  several  modes  of  deciarmg,  the  proof 
will  sustain,  several  counts  should  be  incorporated  in  the  same 
declaration,  in  order  to  meet  the  proof  in  the  several  possible 
shapes,  ia  which  it  is  expected.  (Vid.  1  Chitty's  pi.  393,  4yaDd 
the  authorities  there  cited.) 

These  counts  are  in  the  nature  of  distinct  declarations,  and 
each  must,  in  itself,  tiierefore,  independently,  contain  all  the 
necessary  allegations  to  suiftain  an  action,  either  in  its  own 
'terms,  or  by  express  reference  to  a  former  count.  (Bac.  Ab. 
pleas  and  pleading.  (B)  1.) 

As  to  the  clafss  of  counts  which  may  be  properly  joined,  vid. 
ante,  310,  11,  12. 

Upon  the  whole,  if  the  cause  pass  on  to  a  hearing,  and 
judgment  for  the  plai[iti(f,  without  objection  to  the  declaration, 
in  examining  it  upon  certiorari,  (whatever  nicety  herein  muff 
be  exacted  while  the  parties  aic  in  the  court  below)  it  is 
difficult  to  conceive  of  a  case,  ns  we  have  seen  by  the 
Authorities,  to  which  we  have  from  time  to  ti^ne  advert- 
ed, in  which  it  appears  from  the  re'.uru  that  the  merits  have 
been  f.nrly  tried,  where  any  defv^ct  whatev^T,  in  the  de- 
claration, would  o^  erate  as  the  cause   of  a  rcverscil.  (Vide 


392  OF  PLEAS. 

also  2  Bos.  k  Pall.  259,  60,  per  Ld.  Eldoiv,  as  to    ihe  qua- 
iion^  how  far  declarations  will  be  aided  by  verdict,  even  in  courts 
of  record,)     And,  though,  where  the  declaration,  (none  of  the 
evidence  being  returned,)  was,   that  the  defendant  "pn'ri/y, 
wilful! yani    maliciously,  by  certain  conduct,  damaged  the  jylain* 
tiff  to  the  amount  of  ^25,"  the  judgment  was   reversed,  on 
account  of  its  palpable  defects  in  almost  every  thing ;  yet,  even 
in  this  case,  where  it  did  not  appear  what  the  cause  of  action 
was,  or  whether  it  might  not  have  been  slander,  or  some  other 
matter,  of  which  the  justice  had  no  jurisdiction,  the  court  in- 
timate that,  had  the  evidence  been  returned,  and  it  had  there- 
by appeared  to  have  been  properly  within  the  justice's  juris- 
diction, &e.  the   decision   would    have  been  otherwise.     (I 
Caines,  486)     So,   the  judgment  was  reversed,   where  hus- 
band and  wife  were  joined,  without  any  reason  appearing  there- 
for in  the  declaration.  (2  Caines,  221.)    But  it  would  probably 
have  been  otherwise,  had  the  reason  appeared  merely  from 
the  evidence  returned. 

There  can  be  little  doubt,  however,  that,  since  the  intro- 
duction of  appeals,  such  extreme  laxity  would  be'  fatal  to  Ihe 
plaintiffs  action,  at  some  stage  of  its  progresft^  throogh  the- 
court  of  ConunoQ  Pleas. 


SECTION  X. 
OF  PLEAS. 

Ader  the  plaintiff  has  put  in  his  declaration,  tlie  next  step  >; 
the  exhibition  of  the  plea,  or  defence,  set  up  on  the  part  of  the- 
defendant.  This  plea  is,  either  1.  in  abatement :  or  2.  in  bar. 
The  distinction  between  them  is  this  :  Whenever  the  matter 
pleaded,  merely  defeats  the  present  proceeding,  by  questioning 
its  form,  or  other  thing  in  relation  thereto,  which,  tbonirb 
available,  would  leave  the  plaintiff  free  to  commence  another 
Action  for  the  same  cause,  this  should  be  pleaded  in  abatement : 
but  a  plea  which  shows  that  the  plaintiff  cannot,  at  any  time, 
maintain  his  action,  is  a  plea  in  bar.  Thus,  that  there  sire  oth- 
ers, who  ought  to  be  joined  with  the  defendant,  in  an  action  on 
contract,  or  that  the  defendant  has  before  brought  an  action  in 
a  justice's  court  against  the  plaintiff,  in  which  the  latter  is 
bound  to  set  off  the  demand  for  which  he  sues,  is  a  plea  in 
abatement ;  because,  it  only  questions  the  form  of  the  plaiot'kff*s 
proceedinjj;  in  the  first  instance,  or  thews  that  bis  aetioB  is  |>re> 
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viatare  in  ihe  last,  and,  though  the  plen  be  true,  yet  he  may 
«oairDence  bU  actioa  anew.  But  a  plea,  denyiug  the  plaintifPs 
declaration,  or  a  plea  of  a  release,  ehowiiig  that  the  plaioiiff 
never  can  sui^laiD  his  action,  is  a  plea  in  bar.  (t^or  this  distioc* 
lion,  vide  4  T.  II.  227.  Bac  Ab.  abatement.  (N.)  Com.  Dig. 
aibatemeot.  (6.) 

1.  Of  pleaa  in  abatement. 

These  may  be,  first,  to  the  jurisdiction  of  the  court  ; 
^9  that  the  accounts  of  both  parties  exceed  §^00,  under  the 
$25  act,  or  $400,  under  the  jj50  act.  (12  John.  205.) 

Secondly.      To  the  disabimty   of  the  PERSOff  of    the 
PLAINTIFF,  showing  that  he  is  incapable  of  commencing  or  con- 
tinuing his  suit ;  as,  that  he  is  a  fictitious  person,  or  dead,  or  di^ 
ed  pending  the  suit.     But  this  last  cause  will  not  abate  the  suit, 
if  there  be  more  than  one  plaintiff,  and  the  cause  of  action  sur- 
vive, as  we  have  seen  is  generally  the  case  ;  (ante,  305,  308,^) 
and  so  of  the  defendants,  if  it  suiTive  against  one  or  more  of 
them,  as  we  have  also  seen,   is  generally  the  case  in  «n  action 
on  contract,  (ante,  306.)     The  provision,  that  actions  shall  not 
abate  on  account  of  death,  where  the  cause  of  action  thus  sur- 
vives, is  by  statute.  (1  N.  R.  L.  519.)     So  the  defendant  may 
plead    in  abatement  that  the  plaintiff  is  an  alien  enemy  ;  and 
indeed,  this  may  be  pleaded  in  bar.  (10  John.  183.)     It  must 
also  appear  that  the  plaintiff  is  resident  abroad.  (10  John.  70. 
^2  Gallison,  105,  and  vid.  also,  10  John.  69.     8  T.  K.  267.  2 
Esp.  Rep.  583.)     Judgment  in  favour  of  the  defendant,  on  u 
plea  of  alien  enemy  will  not  be  a  bar  to  the  action  on  the  re- 
turn of  peace,  though   the   plea  be  in  bar.(]0  Jobn.  183.  6 
Taunt.  237.  11  John.  418.)     It  is  no  defence,  that  tbe  plain- 
tiff sues  as  trustee  for  an  alien  enemy, (  6  Tannt.  332,  and  vid. 
6  T.  R.  23  ;)   especially  if  the  war  be  at  an  end.(2  John.  Cb. 
Rep.  508.)     So  the  defendant  may  plead  in  abatement,  that 
the  plaintiff  is  an  infant,  and  has  declared  by  himself,  or  attor- 
fi^y>  (vid.  unte^  295,  298  ;)  that  the  plaintiff  is  a  married 
woman,  or  married  since  the  commencement  of  the  suit. — 
(FiJ.   im  this  gubject  of  abatement  by   disability  of  the  plaintiff', 
1  Cbitty's  pi.  435,  6,  ^  7,  and  the  cases  there  cited.) 

Thirdly.  To  the  process  and  BECLARATioif.  The  defen- 
dant may  plead,  that  both  parties  being  residents  of  the  county 
where  the  actioa  is  brought,  and  the  defendant  not  having  ab- 
sconded out  of  such  county,  the  plaintiff  has  not  brought  his 
action  in  the  town  where  either  of  the  parties  reside,  or  in  the 
town,  village  or  city,  nest  adjoining  the   town  where  either  flf 
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TanlJi^e  is,   to  state  your  objection  verbally  to  the   justice  and 
move  to  set  aside  tUe  proceedings. 

As  to  the  Ciiuse  of  iibntenent,  by  nonjoinder  of  the  proper 
<lefendant?,(vid.  ante,  306,  310.) 

We  have  also  seen,  thatapl&a  in  abatement,  for  the  cause  that 
tbe  J)!  •iniii)'!*  or  defiindants  suing  or  bcin*^  sued  as  husband  or 
wile,    are  not  married,  is  proper. (Com.  Dig.  Abatement,  L.  6.) 

When  a  mi^nonner  may  be  pleaded  and  the  eflfecl  of  a  misno- 
mer,(vid.  ante,  328,  9.)  A  defendant  cannot  plead  a  misnouier 
of  Ins  co-defendant  in  abatement. (Lutw.  36.) 

Fifth LV.  Pleas  to  the  action  of  the  piiockss.  A  fifth 
ground  for  pleading  in  abatement  i^,  that  another  aoiion  is  pend- 
ing for  the  same  cause,  either  in  a  court  of  record  or  a  jus- 
tice's court,  or,  which  has  the  same  etfect,  that  the  defendant 
£rst  commenced  an  action  againi^t  the  plaintiiT,  in  which  the 
plaintiff  is  compellable  to  set  off  the  demand  dnolosed  in  his  de- 
cl:<ration.(I  Jotm.  2Q3.)  And  it  makes  no  difference  whether 
«;ich  piiur  suit  by  the  defendant,  ivas  by  summons  or  warrant. 
(10  J^ohn.  238.)  But  by  a  late  statute,  such  prior  warrant  must 
be  served,  before  it  shall  be  d.^,emed  the  commencement  of  a 
*uit.(Liw.s,  session  41,  ch.  269,  s.  2.)  Under  certain  circum- 
stances, even  wliere  such  prior  suit  is  duly  commenced,  a  war- 
rant may  is<sue  at  the  suit  of  the  defendant,  as  we  shall  notice 
more  at  large  by  and  by. (Vide  Laws,  session  41,  ch.  269,8.  1.) 

This  pendency  of  another  suit  can  only  be  pleaded  in  abate- 
ment, (3  John.  2i>9.  Com.  Dig.  abatement,  11.  24,)  except  in  a 
penal  action,  wherein  the  pendency  of  a  suit  by  another  per- 
son, for  the  same  penalty,  may  be  pleaded  in  bar.(2  Chit,  on  pi. 
537.)  It  only  applies  where  the  other  suit  is  in  the  samd 
court,  or  in  another  court,  deriving  its  jurisdiction  from  the 
same  government  or  authority. (9  John.  221.)  A  plea,  there- 
fore, of  an  action  pending  in  a  foreiitn  country,  or  in  anothor 
state,  is  bad.Cl2  Join.  100.  9  id.  221.)  And"it  has  been  held, 
that  where  the  other  action  was  brought  in  the  Circuit  Court  of 
the  United  States  in  another  state,  the  pendency  of  the  pro- 
ceedings in  that  court  cannot  be  pleaded  in  abatement  of  an  ac- 
tion in  this.(ri  John.  99.)  But  where  a  debt  due  to  the  plain- 
tiff, had  been  attached  in  the  hands  of  the  garnishee,  under  a 
foreign  att  ichment  in  the  state  of  Maryland,  by  a  creditor  of  ihe 
plaintiffs,  it  was  held,  that  in  an  action  brought  by  the  plain- 
tiffs, against  their  debtor,  the  garnishee,  in  this  state,  he  might 
plead  m  abatement  the  pendency  of  the  foreign  attachment  in 
Maryland. (5  John.  101.  And  Vide  Salk.  280,  pi.  6.)  And  it 
seems  that  the  pendancy  of  a  suit  against  a  vessel,  for  a  forfeit- 
ure, in  the  District  Court,  may  be  pleaded  in  abatement  of  ao 
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th;i(  a  plea  in  abatement  is  to  be  knowD  by  ite  conc1usion.(2 
John.  Cas.  313.  But  quere.  Vide  2  Sauiid.  '^09.  d.  1  fiac.  Ab. 
28.)  'J  bug,  a  p)ea  commeDciDg  and  concluding  in  abaiemerU^ 
ultbough  it  contain  matter  in  bar,  is  to  be  regarded  as  a  plea  in 
abatement^  (6  Taunt.  587.1  Bac.  Ab.  27  ;)  and  a  plea  commencing 
in  abatement,  ai^d  containing  matter  in  a6are//ie/U,  but  concluding 
in  bar.  is  a  plea  in  bar,  nnd  final  judgment  shnM  be  given  there- 
on as  a  plea  in  6ar.(2  Saund.  209.  d.  Ld.  Ka^m.  593.  S.  C. 
Saulk.  210,  pL  2.  iOJohn.  49.  1  East,  636.  Com.  Dig.  plea- 
der,  E,  28.  Ld.  liaym.  1018.1  Bac.  Ab.  27.)  But  if  a  plea 
which  conUiins  matter  in  bar  of  the  action  conclude  in  abate" 
ment,  it  is  a  plea  in  bar^  notwithstanding  the  conclusion. (2 
Saund.  209.  c.  1  Bac.  Ab.  2S.)  So,  likewise,  a  pl«?a  which  be- 
gins in  bar,  though  it  contain  matter  in  abatement,  and  con- 
clude in  abatmtient,  is  a  plea  in  bar,  and  final  judgment  shall  be 
given  thereupon,  as  upon  a  plea  in  6ar.(2  Saund.  209.  d.  Ld. 
Haym.  694,  1018.  1  Bac.  Abr.  27.)  These  last  authorities  seem 
to  show,  that  the  role  laid  down  in  2  John.  Cases,  313»  that  a 
plt^a  in  abatement^  is  known  by  its  conclusion,  is,  at  least,  subject 
to  exceptions. 

To  illustrate  the  above  rules,  giving  a  character  to  this  plea« 
suppose  a  plea  to  commence  thus,  '*  tke  defendant  prays  judg- 
menl  -whether  he  oufrht  to  ansxsoer  tlie  plaintiff ,  because  he  says,  <^/:." 
And  then  going  on,  and  setting  forth  a  release,  which  is  matter  in 
bar,  shouUl  conclude,  '*  Wherefore  he  prays  judgment,  whether 
he  ought  to  answer  the  said  plaintiff ^     Kere  the  plea  begins  and 
concludes  as  a  plea  in  abatement,  which  relates  to   the  person 
of  the  plaintiff  or  defendant,  and  for  this  reason,  although  it 
contains  matter  in  bar,  viz.  a  release,  yet  it  shall  be  esteemed  a 
plea  in  abatement,  and  upon  a  demurrer  thereto,  a  judgmetit 
for  the  plaintiff  upon  such  demurrer  would  be,  that  the  defen- 
dant answer  over  to  the  jilaintiff's  declaration,  and  not,  as  upon 
a  plea  in  bar,  that  the  plaintiff  do  recover  his  claim  against  the 
defendant;  and   it  ii  principally  in  reference  to  \he  judgment  ^ 
-which  we  shall  hereafter  consider,  that  the  above  distinctions 
are  considered  important.     This  distinction,  however,  I  have 
no  doubt,  must  be  confined  to  courts  of  record.     If.  the  matter 
be  ill  bar,  whatever  the  beginning  or  conclusion  in  a  justice*B 
court,'  the  plea  must  be  esteemed  in  bar  ;  and  any  defect  in  the 
beginning  or  conclusion,  which  is  mere  matter  of  fbrm,  (iCbit- 
ty's  pi.  289.  14  John.  383)  must  be  taken  advantage  of  by  spe- 
cial demurrer.  (Vid.  2  John.  Cas.  313.  3  T.  R.    186.^  In  these 
last  cases,  it  was  said  that  a  formal  defect  must  be  objected  to 
l>y  special  demurrer,  even  in  a  plea  in  abatement. 

Again  ;  should  a  plea  commence  as  above,  in  abatement,  and 
net  forth  a  non-joinder  of  a  defendant,  a  co-contractor,  which  is 
niso  matter  in  abatemejit,  but  should  conclude  with  praying 
judgment,  *'  whether  the  said  plaintiff  oaghtto  have  and  main- 
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man  in  nbatemeRt,  in  person,  and  not  by  attorney. (S  Saund.  209. 

I  e.     1  Cbitty  on  pi.  412.)     But,  with  these  exceptions,  pleas  in 

abatement  may  be  pleaded  by  attorney. (1  Chitty  on  pi.  449.) 
Where  the  defendant  is  bound  to  appear  in  a  particular  manner, 

I  as  in  case  of  infants,  married  woman,  sued  as  such,  ideots  and 

hinatics,  &c.  their  pleas,  of  whatever  nature,  must,  of  course, 
be  pleaded  and  conducted  by  the  person  legally  authorized  to 
answer  for  them,  (as  in  the  cases  mentioned,  ante,  290,  l,j  and 
(vide  also,  1  Ghitty's  pi.  449.     2  id.  410.) 

Beginning  and  conclusion  of  a  plea  in  abatement, 

1.  In  p)Ieading  to  the  jurisdiction  of  the  court,  the  plea  begins 
and  concludes,  by  praying  judgment,  if  the  court  will  take  fur- 
i/ier  cognizance  of  the  suit,{\  Bac.  Ab.  28.) 

2.  Where  the  defendant  pleads  in  abatement  of  the  process, 
a  matter  apparent  on  the  face  of  it  (as  that  there  'm  not  six  day? 
between  the  test  and  return  of  a  sotnmons,  for  instance,  be  must 
begin  and  conclude  his  plea  by  praijing  judgment  of  the  process^ 
and  that  the  same  may  be  quashed.(2  Saund.  209.  a.  d.  and  vide 
farther  as  to  the  prayer  of  judgment^  id.)  But  we  before  men- 
tioned, that  the  better  way  to  take  ail  vantage  of  the  defect  ap- 
pearing in  the  process  or  return  is,  to  move  to  set  the  same 
aside.(Ante,  394.) 


\ 
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Where  the  plea  in  abatement  of  the  m'ocess  is  founded  on 
tome  extrinsic  matter,  such  as  a  misnomer,  &c.  not  appearing  on 
the  face  of  the  process,  it  may  commence  arid  conclude  in  the 
same  way,  though  the  practice  is  said  in  strictness  to  be,  mere- 
ly to  conclude  with  praying  judgment  of  the  process,  4'C.(2  Saund. 
209.  a.  d.) 

3,  In  pleading  to  the  person,  either  of  the  plaintiff  or  defen- 
dant, the  prayer  is  of  judgment  whether  the  defendant  ought  to  aw- 
noer^  or  tfie  plaintiff'  to  be  answered^  accordingly  as  the  plea  re- 
lates to  the  person  of  the  plaintiff  or  defendant. (Vide  2  Saund. 
209.  d.  5  Mod.  144,  and  vide  further  2  Saund.  210.  c.  1  Bac. 
Ab..28.) 

Yet  it  is  said,  that  a  plea  of  privilege  of  an  attorney  (which  is 
a  plea  to  the  person)  concluding  with  a  prayer,  as  in  a  plea  to 
the  jurisdiction  whether  the  court  will  take  further  cognizance 
of  the  suit,  is  not  a  nullity, (1  John.  cas.  328,)  and  indeed,  such 
a  plea  has  been  adjudged  good  upon  deraurrer,(12  East,  544,) 
and  this  seems  a  very  appropriate  mode  of  praying  judgment  in 
a  justice's  conrt,  upon  a  plea  in  abatement,  by  an  attorney  or 
other  officer  of  the  higher  courts,  where  sued  in  a  justice's  court ; 
for  they  are  an  express  exception,  while  their  respective  courts 
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are  sitting,  in  the  flection  which  gives  a  jastice  jarisdictioo.p 
N.  H.  L.  387,  8.  1.  and  vide  13  East,  544.) 

If  the  death  of  a  party  be  pleaded  in  abatement,  the  defen- 
dant must  not  pray  judgment  of  the  process  and  that  the  sajne  may 
be  quashed^  baiif  the  court  laoiU  proceed  any  further  ;  for  the  writ 
was  in  fact  abated  before,  by  the  death  of  the  party. (3  Lev. 
120.)        , 

A  plea  in  abatement  must  pray  the  proper  Judgment,  or  the 
court  is  not  bound  to  give  it,  as  they  are  upon  a  pl^a  in  bar,(10 
East,  87,)  and  unless  the  proper  judgment  be  prayed,  it  will  he 
bad  on  demurrer.(3  T.  K.  185.) 

Fleas  in  abatement  are  not  amendable,  becanse  they  are  dila- 
tory, and  do  not  go  to  the  merits  of  the  action. (1  bell,  pract. 
276.)  But  yet  it  would  be  advisable,  where  matter  in  bar  is 
pleaded  in  abatement,  to  suffer  the  party  to  amend  such  plea  if 
overruled  upon  demurrer,  and,. indeed,  such  would  be  the  effect 
of  the  judgment  itself,  for  the  party,  in  such' case,  is  always  bound 
to  answer  further. 

The  plaintiff,  moreover,  need  not  point  out  the  particular  de- 
lect of  the  plea  in  abatement,  though  it  be  merely  formal,  as  he 
must  do  upon  demurrer,  in  other  cases,  but  a  general  demurrer 
reaches  every  defect(3Maule  and  Selw.  485.  Ld.  Uaym.  1015.) 

When  one  plea  in  abatement  is  overruled,  the  defendant  may 
plead  another,  provided  he  does  not  invert  the  estabbshed  or-  ^ 

der  of  pleading,  which  is,  1.  To  the  jurisdiction  of  the  court^  2.  -. 

To  the  person  of  the  plaintiff',  3.  To  the  person  of  the  defendant^  4. 
To  the  proce«.(Vide  Dunlap's  N.  Y.  pract.  428,  445.)  But  the 
latter  plea  must  not  be  repugnant  to  the  former. (id.  445.  Com.  ,^ 

Dig.  Abatement,  i.  4.^  A  plea  in  the  2d,  3d,  or  4th  order  of  plead-  W 

ing,  waives  all  the  former  kinds  of  pleas  in  abatement,  and  a  [  * 

plea  in  bar  waives  all  right  to  plead  any  matter  whatever  in  I 

abatement. (1  John.  cas.  101.) 

These  pleas  in  abatement,  in  a  justice^s  court,  need  not  be 
verified  by  affidavit ;  for  the  8tatute,(l  N.  R.  L.  524,  s.'23,) 
requiring  dilatory  pleas  to  be  verified  by  affidavit,  apply  to 
courts  of  record  0Dly.(l5  John.  242.) 
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IrORMS  OF  PLEAS  IN    ABATEMENT. 
To  THE  JURISDICTION  OF  THE  COURT AcCOUfitS  OVet  }200« 


Richard  Roe^ 
James  Jackson 


.1 


The  said  D  prays  judgment,  whether  this  court  l^ere  oagbt 
to  take  further  cognizance  of  the  action  siforesnid,  because  he 
«a^s,  that  the  matters  in  question  in  the  said  action,  to  wit,  the 
claims  on  the  part  and  behalf  of  the  said  P,  and  the  claims  on 
the  part  and  behalf  of  the  said  D,  in  the  said  action  are  mattern 
of  account  respectively,  and  that  the  accounts  of  both  the  said 
parties  in  question  in  the  said  action,  amount,  in  the  sum  total 
thereof,  to  two  hundred  dollars  and  upivards,  to  wit,  to  the  sum 
of  three  hundred  dollai;?.  And  this  he  the  said  D  is  ready  to 
verify,  ij-c.  Wherefore  he  prays  judgment,  whether  this  court 
%vill  take  any  farther  cognizance^of  the  said  action. 

To  THE  PROCESS  AND  DECLARATION. — ^on-joificfer  of  a  tenant  iii 
common^  in  trespass  for  takings  or  injuring  goods,  or  chattels* 

The  said  D  p raj' s  judgment  of  the  summons  in  this  cause,  and 
that  the  same  may  be  quashed,  because  he  says,  that  the  said 
several  goods  and  chattels  mentioned  in  the  said  declaration,  at  the 
time  of  the  said  supposed  trespass,  if  any  such  there  were,  were, 
the  proper  goods  and  chattels  of  the  said  F,  and  one  JohnStilesg 
and  not  of  the  snid  P  alone  ;  and  that  the  said  P  and  the  said 
John  Stiles  then  possessed  the  same  goods  and  chattels,  as  tenants 
in  coD^inon,  which  Snid  John  Stiles  li^  %till  living,  to  wit,  at  the 
town  of  Saratoga  Springs,  in  the  county  aforesaid.  And  this  he^ 
the  said  D,  is  ready  to  verify,  «$*c.  VVherefo:e  he  prays  judg- 
ment of  the  said  summons,  and  that  the  same  may  be  quashed. 

The  same  form  will  answer  in  trover,  or  trespass  on  the  case, 
for  taking  or  injuring  personal  property,  only  substitute  the 
word  **•  grievance ^^*  or  ^^  grievances,^*  for  '*  trs^pass,^*  or  '*  tres' 
passes,*^ 

When  the  plea  in  abatement  of  n6n-joinder.  is  to  the  whole 
•f  the  action,  it  is  not  necessary  to  pli^ad  in  abatement  both  of 
the  process  and  declaration,  though  this  may  be  done  ;  but  it  is 
sufficient  to  plead  to  the  process  only  ;  but  where  it  is  intended 
to  plead  in  abatement  of  only  part  of  the  process,  ^(which  may  be 
done)  as  if  (he  cause  of  abatement  arise  from5077ie  of  the  counts 
in  the  declaration,  or,  in  the  last  form,  from  same  of  the  goods 
fceiog  joiDtly  owned  by  the  plaintiff  and  another,  the  defendant 
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mu?t  plead  in  abi^tcmont  of  both. (2  SaumL  210.  d.  c»  and  the 
precedent,  2  Bos.  ^  l*wll.  120.)     ' 

And  an  action  mav  be  thus  abalrd  a?  (o  nart,  and  ronwin 
goo«l  as  <o  the  re>i(lije,  and  tiie  defendant  may  plead  in  abale- 
rnent  as  to  part,  and  demur,  or  plead  in  bar  to  the  residue  of 
the  process  and  declaration.  'J' be  settled  rnic  on  tlii.-*  subject 
k,  that  where  the  plaintiff  in  any  action  which  is  co2;nizable  be- 
fore a  justice,  demands  two  things,  and  it  appears  from  his  own 
showing,  that  he  cannut  have  an  action  or  better  process  for  one 
of  them,  the  procc*??  shall  not  abate  in  the  whole,  but  ahall 
stand  for  so  mnrh  as  is  good  ;  bi>t  if  it  appear,  that  he  has  a 
cause  of  action  for  both  the  thinj»s  demanded,  bnt  the  process  19 
not  the  proper  j-i\)cess  for  one  of  them,  bnt  he  may  have  an- 
other action  for  it,  in  another  form  or  ri^ht,  the  whole  proceiw 
thai  I  abate.  'I  bus,  if  executors  should  brinij;  an  aciionyor  break- 
ing the  testator'^s  dose,  and  takino;  away  a  certain  sum  of  money, 
in  the  testator's  life  time,  thon-^h  the  writ  will  not  lie  for  break- 
iu^  the  close, (vide  ante,  3015,)  yet  it  is  good  for  taking  away 
the  money. (Vide  ante^  id.)  And  again,  where  the  plaintiiT 
brought  an  action  of  assumpsit  as  administrator,  and  declared  in 
several  counts  on  four  several  promises,  of  ivhich  three  were 
laid  to  the  intestate,  and  the  fourth  was  on  an  account  stated^  or 
balance  struck,  between  the  plaintiff  and  defendant,  of  matters 
in  the  plaintiff's  own  right ;  on  demurrer,  the  court  abated  the 
whole  action,  because  the  plaintiff  could  not  join  a  count  for 
moneys  due  his  testator,  with  a  count  lor  money  due  in  his  own 
right. (Vide  the  cases  cited  in  Dunhip's  N.  Y.  pract.  437,  8) — 
But  in  these  cases, ^where  the  cause  for  abntina;  the  whole  writ, 
grows  out  of  the  form  of  the  plaintiff's  declarins,  whether  the 
question  ari<e  upon  demurrer,  or  plea  in  abatement,  the  justice 
may,  I  think,  suffer  the  plaintiff  to  amend,  a«  in  a  mi'*joinder  of 
action. (Vide  ante,  312.)  And  whf.»re  the  cau>ie  of  abatement  does 
not  appf  ar  upon  the  declaration,  hut  is  pleaded  by  the  defen- 
dant, and  relates  to  but  part  of  the  process  and  declaralien,  then, 
in  all  cases,  a  part  may  aba^e  and  the  residue  stand  good. (2  Boa. 
&  rull.^422,  3.) 

If  a  ]dea  in  abatement  contain  matter  which  goes  in  part 
abatement  of  the  process  only,  but  conclude  with  a  pniyerthat 
the  whole  process  may  be  abated,  the  court  may  still  abate  so 
much  ordy  as  the  matter  pleaded  ai)plies  to.(2  Saund  210.  d. 
2  r>os.  ^  Tull.  422.) 

In  trespass  to  personal  property — non-joinder  of  a  joint  tenant 
by  the  plaintiff'^  as  to  part  of  the  goods ;  and  general  issue^  as  to 
the  residue. 

And  the  said  D,  as  to  the  taking  and  carrying  away  and  con^ 
▼erting  to  his  own  use,  the  said  bed,  two  blankets,  and  two  piU 
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low  case?,  ill  the  said  declaration  mentioned,  prays  jadg:rneiit  of 
the  sumirtons  and  declaration  in  this  cause,  beraiise  he  sa^'s, 
that  the  said  l»cd,  two  blanket?,  and  two  pillow  case*,  at  the 
time  of  the  nai<1  snf»poscd  trespass,  if  any  such  there  were,  were 
the  proper  goods  and  chattels  of  the  said  P,  and  one  John  Slile^s, 
and  not  of  the  ^aid  P  alone,  and  that  the  said  P  and  the  said 
J^f>/;ii  Stiles  then  possessed  the  said  goods  and  rliattels  as  joint 
(e I  ants,  which  said  John  Siiles  is  t^>U  living,  to  wit,  at,  &c.  and 
this  he,  the  said  D,  is  ready  to  verify,  ^c.  Wherefure,  as  to 
the  taking  and  carrying  away,  and  converting  to  his  own  use, 
the  said  tjed,  ^c.  he  prays  jud-^fnent  of  the  said  sumtuons  and 
declaration,  and  that  the  saute  may  be  quashed. 

And  as  to  the  taking,  ^md  carrying  away,  and  converting  to 
his  own  use,  the  residue  of  the  goods  and  chatt'^ls  in  tbi^  said 
<!eckra(ion  mentioned,  he  the  said  D,  liays  he  is  net  gudty  there- 
afy  in  raanner  and  form  as  the  said  P  hath  allcdged. 

If  ther-e  be  several  counts,  setting  forth  the  ta!cin«{,  kc.  nfthe 
«ame  goods  and  chattels,  or  oiher  goods  and  chattel.*,  the  allcga- 
lions  in  each  count  may  be  met  in  the  same  v»iiv,  accortii;ig  to 
the  fact,  by  pleading  in  abatement  as  ft/  the  tah'nq,  Vc  in  the 
first  count,  and  the  general  i:«^;iio,  or  other  plea  i^j  oar,  or  abate- 
tnent,  as  to  the  takin^^  4"C.  the  r(:sidue  of  the  goods  in  that  count, 
suid  so  in  the  same  manner  of  the  2d  count,  desijjnating  theoi 
in  the  pleas,  1st,  2d,  and  3d  counts,  S:c.  to  any  number. 

These  forms  can  easily  be  adapted  to  trover,  case,  &c.  and 
other  wrongs  to  personal  firoperty,  ni)accompanird  with  tbice, 
M'hich  are  styled,  in  pleading,  ^'mrazices,  instead  of  trespasses. 

ThnSy  in  trover^  say  : 

And  the  said  D,  as  to  the  converting,  &c.  of  the  said  bed,  &c. 
as  mentioned  in  the  said  declaration,  p-ays  judg»nent  4)f  the  paid 
summons,  &c.  because  he  says,  that  at  the  titne  of  the  co.nmit* 
ting  the  said  supposed  grievance,  if  4ny  such  there  were,  4*c. 
(omitting,  in  trover  and  other  actions,  the  allegation  that  they 
possessed  them  as  tenants  in  common,  ^*c,  at  the  time  of  the 
grievance,  where  the  action  presupf>oses  the  goods,  ^c.  out  of 
their  possession,  when  the  injury  is  committed.) 

And  the  g#^ueral  issue,  or  other  plea  in  bar,  as  to  the  convert- 
ing, ^c.  of  the  residue  of  the  said  goods  and  chattels  in  the  saiil 
declaration  mentioned,  may  also  be  pleaded,  according  to  the 
fact. 
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TRESPASS  ON  LANDS — non'joinder  of  a  tenant  in  common  hy  the 

plaintiff'. 

The  said  D  prays  judgment  of  the  stimmons  and  declaration 
ID  this  cause,  and  that  the  same  may  he  quashed,  tjecuise  he 
says,  that  the  said  close  was,  at  llie  time  of  the  said  8ev<-ral 
supposed  trespasses,  the  close  of  the  said  P  and  one  John  SiiJes, 
and  not  of  the  said  P  alone.  And  that  they  then  possessed  the 
same  as  tenants  in  common.  And  the  said  D  avers  that  the  said 
John  Stiles  is  still  living,  to  wit,  at,  4'C.  and  this,  ^'c.  Wherefore, 
^c.  (as  in  the  last.)f 

This  plea  cannot  be  tried  in  a  justice's  court,  because  it  draivs 
the  title  in  questiw.  Nor  can  it  be  signed,  counter  sipned,  and 
accoQT.panied  with  a  recognizance,  as  we  shall  by  and  by  notice 
of  a  plea  of  title  in  bar  a$  a  justification,  and  thus  oust  the  jus- 
tice of  his  jurisdiction.(Vide  1  N.  K.  L.  390,  s.  7.) 

The  same  difficulty,  as  in  trespass,  will  arise  in  an  action  on 
the  case,  for  an  injury  to  real  property,  as  for  a  nuisance,  or  suf- 
fering fire  to  burn  over  the  plaintiff's  land,  i'C. 

The  defendant  may,  in  such  case,  plead,  that  at  the  time  of 
the  grievance,  ^c.  the  plainttflf  was  owner  of  the  close  with  an- 
other, who  ought  to  have  been  joined,  which  mil  equally  draw 
the  title  in  question, 

« 

These  pleas  are  certainly  matter  of  right, (ante,  307,)  and  I 
know  of  no  method  in  which  the  justice  can  get  along  with  them 
and  preserve  his  jurisdiction,  in  trespass  on  lanr^s,  4*c.  unless  he 
proceed,  as  we  recommended  him  to  do,  in  several  other  cases 
of  title  collaterally  arising,(ante,  !4,  16,  16,)  that  is,  to  proceed 
with  the  proof  till  he  sees  some  colour  for  the  plea,  and  if  none 
appear,  to  overrule  it  as  frivolous.  But  if  he  sees  any  gronnd 
for  it  in  «uch  case,  to  dismiss  the  cause  from  a  ffirther  hearing. 
(Vide  ante,  15,  16,  203,  230.)  The  qualification  of  a  justice's 
jurisdiction,  which  utterly  forbids  his  inq»ury  into  the  title  of  re- 
al estate,  and  the  various  statutes  concerning  costs,  havine:  thrir 
foundation  in  this  provision,  are  productive  of  more  diflinultj 
and  eniharrassrnent  both  to  the  lawyer  and  magistrate,  than  any 
other  title  which  relates  to  a  justice's  court. 

ASSUMPSiT*-*oft-jomrfer  of  a  joint  promissor, 

(Pray  judgment  of  the  summons  or  warrant,  i\'c,  and  say  :) 

Because  he  says,  that  the  naid  several  supposed  promises,  if 
^ny  such  were  made,  were  made  Jointly  with  one  John  Sule$^ 
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and  not  by  the  said  D  only,  and  the  $>:ud  John  SHles  is  still  liTiog, 
to  wit,  at,  ^c>  and  this,  4*c  .  Wherefore,  «Src.  (a«  before.) 


I  If  there  be  several  counts  in  the  declaration,  for  several  cau- 

ses of  action,  some  of  which  have  no  foundation  in  fact,  limit 
I  your  plea  in  abatement,  according:  to  the  truth  of  the  case,  of 

\s  you  ma)'  endanger  )our  whole  defence.     Thus,  suppose  a  dec* 

^  .laration/or  work,  which  was  done  for  yon  »md  another,  in  one 

cou  ot,  and  another  count  for  money  lent,  aaother  for  money  paicL^ 
4'C.  which  two  last  charges  are  falge,  you  should  plead  thus  : 

Non-JGUider  of  co-promisor  in  (he  first  count,  and  general  issite 

as  to  the  tvoo  last  counts. 

The  said  D,  as  to  the  promif^e  mentioned  in  the  first  count  of 
the  said  declaration,  prays  judgment  of  the  summons  and  de- 
claration,(or  warrant  and  declaraium  according  to  the  fact,)  and 
that  the  same  may  he  quashed,  because,  be  says<,  that  the  s;iid 
promise  in  the  said  first  count  mentioned,  if  any  sur.h  were 
made,  ivas  made  jointly  ivith  one  John  Stiles,  aiid  not  by  the 
said  D  only,  which  said  Jo//w  Siiles  is  still  livins;,  to  wit,  at,  &c. 
and  this  ho  is  ready  to  verify,  &c.  AVherefore,  as  to  the  said 
promise,  mentioned  in  the  tirsl  count,  he  prays  j'jdijment  of  the 
said  summons,  {or  warrant)  and  declaration,  and  that  the  same 
may  be  quashed. 

And  as  to  the  said  two  last  cohmts  of  the  said  declaration,  he 
says,  that  he  did  not  undertake  and  promise  in  manner  and 
form  as  is  therein  alledged. 

Again,  suppose  the  plaintiflT  declares  as;aiast  yon,  in  on« 
count,  (or  goqde  sold  and  delivered^  a  pnrt  of  which  ejoods.  you 
purchased  alone,  an!  a  part  were  purchased  by  vow  and  your 
partner  :  If  you  plead  in  bar,  the  phiintifT  raa\  ijo  for  the 
whole  under  this  single  count.  You  must,  therefore,  (in  this, 
and  the  like  cases)  pl.'ad  in  ab-itcnent  as  to  part  of  the  claim, 
and  in  bar  as  to  the  residue  (if  you  have  a  bar.)  Thus  : 


Non-joinder  of  co-promissnr^  as  to  part,  and  statute  of  limta-' 
lions  as  to  the  residue  of  the  same  count. 

The  said  D,  as  to  certain  eoods,  part  and  parcel  of  the  said 
goods,  wares  and  merchandize  mentioned  in  the  ?aid  df><'hra- 
tion,  viz.fhere  mention  them  if  you  hnve  a  hill  of  partirul*r3, 
if  not  say)  of  the  value  of  $10,  and  the  sale  and  d»»livpry 
therfeof,  to  the  said  D,  and  his  promise  to  pay  t^ie  said  P,  there- 
for, as  alledgpd  in  the  said  declaraHnn,  prav^  juili^m^^ut  of  the 
warrant  and  declaration  in  this  cause,  and  that  the  sam»*  hmj 
be  quashed,  because  he  says,  that  the  said  prnmis  -  to  oav  the 
'«3id  P  therefor,  if  any  sach  were  made^  was  made  jointly 
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ivitb  one  John  Sliles^  and  not  by  (he  said   D  only,  ivhlch  saiil 
John  Stiles  is  still  living,  to  wit,  at,  ^c.  and  thia  he  is  ready  to 
verify,  4^c.  Wherefore,  as  to  the  said  promise  before  oieotioned, 
in  ibLs  |>lea,  he  pray»  judgnK^nt  of  (be  said  warrant  and  declar- 
ation, and  that  the  sniiie  may  be  quashed. 

And,  as  to  (be  re?id'ie  of  the  said  cause  of  action  in  the 
said  declaration  Diev^ionod.  the  said  D  sayB,  that  the  staid  P 
ought  not  to  have  or  nrriintain  bis  aforesaid  action  thereof* 
agiiiiij't  him,  bocauge  he  ^:i}9,  that  be  did  not  underfake  and 
promise,  in  mannei  and  form  as  the  eaid  P  has  above  thereof 
;ille{li;ed,  fct  any  time  within  sii  years  next  before  the  com*^ 
mencemcntof  this  suit ;  and  this  he  is  ready  to  verify  ;  where- 
fore he  pra\s  jtit^crQ^ent  as  to  the  said  residue  of  the  said  cause 
of  action,  and  that  the  eaid  P  may  be  barred  from  having  and 
uiaintaining  his  aforesaid  action  thereof  against  the  said  D. 

In  pleading  non-joinder  to  debt  on  bond,  or  other  sealed  in- 
strument, or  in  covenant  thereon,  the  plea  craves  oyer  of  the 
deed,  and  sets  it  forth,  and  then  avers,  that  the  party  omit'ed, 
sealed  and  delivered  the  deed,  and  not  the  defendant  only,  and 
that  the  co-obhgor,  4*0-  is  still  living*  &c.  The  formal  parts 
ore  framed  on  a  similar  plnn  with  the  above  pleas  of  nonjoinder 
ID  other  ca8es(Vid.  2  Chitty's  pi.  416,  and  cases  there  ciled.) 

The  ((dlowing  is  the  form  of  craving  oyer  in  all  cases  :  (aod 
that  the  party  bus  a  right  to  oyer,  vide  ante,  339.) 

Form  of  craving  oyer^  by  defendant. 

r       '**  r    r        4  in  the  said  declaration  mentioned. 
James  Jackson,  j 

• 

If  it  is  produced,  the  plea  then  goes  on  to  say,  ^'  and  it  is 

read  to  him,  in  these  words,  r/r.  (•netting  forth  the  deed  verbatim 

and  then  proceeding  thus  :)  which  being  read  and  heard,  the 

9a2(f  D^a^s,  4*c.( pleading;  in   abatement,  or  in  bar,  as  suits  the  \ 

defendant's  case.)     And  so,  if  the   plRintiff  wishes  oyer  of  a 

deed  pleaded  on  the  part  of  the  defendant,  be  is   entitled  to  it 

on  a  siniilar  demand,  and  may  set  it  forth  as  a  part  of  his  repli* 

cation,  if  he  shall  deem  it  necessary.     As  if  the  defendant 

should  plead  a  release,  or  other  sealed  instrument  in  bar. 

When  non-joinder  should  be  pleaded  in  abatement,  (vide  an- 
te, 305,  6,  7,4-310.) 
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Misnomer  of  defendant ^  in  the  Cliristi^n  name. 

Richard  Roe ^  sued  ^ 

by  the  name  off     Pray  judgment  of  iJie  process  anddeclar- 
Dick  Roe^         -  T  ntion  as  before,  4*c. 

James  Jackson. 

Becanse  he  gays,  that  he  was  named  and  called  by  the  nanac 
of  Richard  Rot^  and  by  the  ftaitl  Christian  name  of  Richardy 
hath  always  been  called  antJ  known,  without  thit*,  that  the  said 
Devcr  was  named,  called  ot  kno%vnv  by  the  Christaio  name 
of  Dick^  as  the  said  P  has  above  in  declaring  supposed. 

The  above  may  easily  be  altered  to  meet  a  misn(jmer  of  the 
sir  name,  and  so  of  a  misnomer  of  the  plaintiff. 

When  this  pica  is  proper,  (vid.  ante,  328,  9.) 

Partners  most  sue  and  be  sned  in  their  names  at  len«;th,  and 
not  the  name  of  their  firm.(l  Pennington's  Rep.  75.  id.  137, 
Ante,  251.) 

Whether  misnomer  should  be  pleaded,  in  proper  person^ 
(vide  ante,  29».)  '    ^ 

Two  names,  substantially  varying  in  sound  in  their  origin  and 
common  use,  are  esteemed  in  law  different  names. (2  Roll.  Abr. 
..  135.  Palm.  71.) 

A  defendant  may  .always  be  sued  by  the  name,  which  he  has 
signed  in  dealing  with  the  plaintiff,  though  but  in  a  8in«;le  in- 
stance. (6  Taunt.  530  ;)  and  such  an  act  would  prove  the  repli- 
cation,  that  he  i*s  known  by  the  name  signed. (id.) 

* 

The  omission  of  junior  to  a  name  cannot  be  pleaded,  except 
where  there  is  father  and  son  of  the  same  name.  (Com.  Dig. 
abatement,  F.  21.) 

A  plea  in  abatement  is  valid,  without  mentioning  any  place, 
as  I  have  done  in  several  of  the  above  pleas.  And  the  omis- 
sion is  not  even  a  defect  of  form.  And,  though  it  do  mention  a 
place,  which  is  out  of  the  county  where  the  cause  is  to  be  tri- 
ed, this  may  be  rejected  as  surplusage,  and  of  course  will  not 
render  the  plea  vicious.(Videl  Chilty'apl.  446.) 
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To  a  warroLnt^-^ThtU  the  defendant  ii  a  freeholder  of  the  coun- 
ty, and  no  oath  tnade. 

The  said  D  prays  julguaent  of  the  warrant  in  this  caose^and 
that  the  same  may  be  quashed,  because  be  says,  that  at  the  time 
of  suint;  oat  the  same,  he,  the  said  D,  tvas,  and  still  is  a  free- 
holder,  actually  residing  in  the  county  of  Saratoga,  and  that  ttie 
•aid  P,  then  did,  and  still  does  reside  in  the  same  county  ;  and 
that,  on  applying  for  the  said   warrant,  neither  the  said  P  nor 
his  attorney  applying  therefor,  did  ^prove  to  the  satistactioo  of 
Philip  Green^  Bsq,  the  justice  therein  named,  and   who  issued 
the  same  warrant,  either  that  the  said  D  was  about  to   depart 
the  said   county,  or  that  the  said  P  would  be  id  danger  of 
losing   his  demand,  against  the  said  D,  for  %vhich  this  suit  is 
brought,  unless  the  process. thereof,  against  the  said  D,  should 
be  by  warrant,  and  this  he  is  ready  to  verify.     Wherefore,  be, 
the  said  D,  prays  judgment,  and  that  the  said  warrant  may  be 
quashed. 

If  the  defendant  is  a  man  of  a  family,  but  not  a  freeholder, 
jray,  "  wa»  and  still  is  a  man  of  a  family^  actually  residing^ 
I'C."  omitting /recAo/f/er. 

If  the  plaintiff  be  a  non-resident  of  the  county,  but  omitted 
the  proper  proof  or  security,  the  above  plea  may  be  in  the 
same  form,  omitting  the  allegation  that  the  plaintiff  is  a  resident 
of  the  county,  and  adding  to  the  words,  *<  unless  the  process 
thereof,  against  the  said  D  should  be  by  warrant,'*  these 
words  :  ''  nor  did  the  said  P,  being  a  non-resident  of  the  said 
dounty,  tender  to  the  said  justice,  nor  did  be»  the  said  justice/ 
receive  of  the  said  D,  security  for  any  8um»  which  mi^ht  be 
adjudged  against  him,  the  said  P,  in  this  cause."  Or,  if  no 
proof  of  the  plaintiff's  non-residence  have  been  takea  by  the 
justice,  instead  of  the  last  clause,  add  the  following  :  *•  nor 
did  the  said  D,  upon  whose  application  the  said  warrant  was  is- 
sued, or  any  other  person,  either  by  aflidavitor  orally  on  oath, 
state  that  he  was  a  non-resident  of  the  said  county,  or  any  fact 
•r  circumstance,  fact^  or  circumstances,  showing  that  be  was  a 
non-resident  of  the  said  county,  or  whereby  the  said  justice 
miiiht  the  better  judge,  of  the  necessity  and  propriety  of  is- 
suing the  said  warrant."  (Vid.  1  N.  K.  L.  588,  s.  4.  Ante, 
255.)    , 

The  intendment  of  the  1nw,(on  an  issue  joined  upon  this  pica) 
would  most  probably  be,  that  the  warrant  was  regularly  issued 
by  the  magistrate,  until  the  contrary  be  shown  by  the  defendant. 
So,  that  if  he  is  not  possessed  of  some  evidence  negating  the  fact 
ef  its  regularity,  his  plea  will  b«  of  no  avail,  unleda  the  plain- 
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(Hr  Admit  its  truth.  (Vid.  8  John.  325.  14  id.   184,  per  Spei^ 
cer,  J.) 

Plea  in  abaterMnt.  That  the  suit  is  not  commenced  either  in 
the  town  in  which^  or  in  the  town  adjmning  to  the  /own,  in  wnich 
either  party  resides.  (Vid.  gess.  41^  cb.  94,  s.  23.  ch.  265, 
8.  4.) 

{Prayer  thfU  the  summons^  or  warrant,  as  the  case  is,  may 
he  quashed.)  ^ 

Because  he  says,  that  the  said  P,  at  the  time  of  the  com- 
mencement of  this  suit,  resided  and  had  a  legal  residence  in  the 
town  of  Hadley^  in  the  said  county  ;  and  the  said  D  at  the  same 
time,  resided,  and  had  a  legal  residence  in  the  town  of  J^ater^ 
ford^  in  the  said  county,  and  bad  not  absconded  out  of  the 
said  county,  and  that  this  suit  was  brought  and  commenced  in 
the  town  Saratoga  SpringSj  and  the  summons  (or  attachment,  if 
the  suit  be  by  summons  or  attachment,  was  made  returnable  in  the 
said  town  of  Saratoga  Springs,  which  does  not  adjoin  either  the 
said  town  of  Hadley  or  Waterford.  And  this,  &c.  Wherefore^ 
4x.  (as  before.) 

This  plea  arises  under  the  statute  (sess.  4 1 .  cb.  94,  8.  23,) 
#hich  provides,  that  all  actions  to  be  brought  by  virtue  of  the 
25  or  ^50  act,  shall  be  brought  in  the  town  where  either  the 
plaintiff  or  defendant  shall  reside,  unless  when  the  defendant 
bath  absconded  out  of  the  county,  or  counties  where  the  said 
parties,  or  either  of  them  have  ^  legal  residence,  provided  that 
nothing  in  this  section  contained,  shall  affect  the  plaintiff,  being 
a  non-resident  of  the  county  where  such  action  shall  be  brought ; 
but  by  a  subsequent  act  of  the  same  session,  (cb,  265,  s.  4,) 
such  action  may  be  brought  in  any  town,  city  or  village  next 
adjoining,  as  well  aff  that  in  which  the  ^3laintiff  or  defendant 
shall  reside. 

Privilege^  as  an  attorney  of  the  Supreme  Court. 

The  said  D  in  his  proper  person,  says,  that  before  and  at  the 
time  of  the  commencement  of  this  suit,  the  said  D  was,  and  from 
thence  hitherto  has  been,  and  still  is,  one  of  the  attorneys  of 
the  Supreme  Court  of  Judicature,  of  the  people  of  the  state 
of  New- York.  And,  that,  at  the  time  of  the  issuing  and  ;^er« 
tice  of  the  summons  (or  warrant)  in  this  cause,  (or  at  the  timt 
of  the  service,  ^e.)  the  said  Supreme  Court  was  sitting, 
to  wit,Ht  the  Capitol  in  the  city  of  Albany.  Wherefore,  he  prays 
judgment,  if  the  court,  now  here,  will,  or  ought  to  take  farther 
cognizance  of  the  action  aforesaid,  depending  against  i^m^  &c. 
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This  plea  may  be  easily  adapted  to  the  ease  of  aoKcHer^ 
counsel  and  lAher  oHicerA  of  this,  and  other  courts.  Of  thi» 
plea  in  general,  vide  1  N.  K.  L.  387,  s.  1.  Aate»  277.  t 
Cbitty's  pi.  41 1  12.  n.  (t)  and  vide  oImo  tkeform  of  concltuiom 
in  12  Last,  644.  1  John.  Cas.  3i8. 

This  plea  is  good,  though  the  process  be  by  siunmoDs^  re- 
ttirnable  at  a  day  after  the  court  have  arisen,  if  it  be  %erfeii 
during  the  sittriig.  (16  loboi  242.)  But  hd  attorney,  »ued  with 
another,  who  is  not  privileged,  is  not  entitled  to  tuts  plea«(^lS' 
John.  262.) 

For  the  last  plea  generally,  yidie  ante,  12* 

Where  a  summons  or  attachment  ia  irregularly  or  improp* 
erly  served,  and  there  is  no  time  for  correcting  the*,error  or 
eupplying  the  defect,  by  a  proper  service  before  the  return 
day,  or  for  any  other  reason,  this  is  not  done,  such  defect  may 
doubtless  be  pleaded  in  abatement,  because  if  the  service  he 
imperfect,  the  process  itself,  falls  to  the  ground. (Vide  the  ca* 
aes  noticed  ante,  276,  6.)  And  so,  indeed,  if  ti>e  return  he  d^ 
fective,  unless  it  can  be  amended,  though  the  service  may  hnve 
been  correct  As  to  the  mode  of  returning  and  serving  th% 
summons,  and  the  effect  thereof,  vide  ante,  27 1  to  276  ;  of 
the  return  and  service  of  the  attachment,  vide  ante,  28 1  te 
286.  Fide  (s/^,  ante,  286,  7. 

And  so  a  warrant  abates,  where  the  defendant  is  absolotelyr 
privileged  from  arrest,  as  in  case  of  ambassadors,  married 
women,  ^c.(Vide  ante,  277,  i).) 

Bnt  when  the  privilege  from  arrest  is  merely  local,  or  tem- 
porary, the  usual  course  is  to  move  the  justice,  that  the  defen- 
dant be  discharged  from  the  arrest ;  afl  in  case  of  militia,  par- 
ties, jurors,  witnesses,  <S«c.  And  so,  where  the  arrest  is  oa 
Sunday,  or  by  breaking  open  doon»,  &c.  (Vide  ante  277  to 
280.)  After  being  thus  diAchargi^d,  he  may,  in  due  time,  be 
arrested  again  on  the  same  procetis  ;  for  its  force  is  neither 
extinguished  nor  impaired  by  the  discharge.  The  arrest  was 
void  r  it  is  as  no  arTe!«t  :  '*  void  things  are  as  no  things."  (22 
Vin.  J3,  pi.  17.  15  John.  167,  per  Van  Ness,  J.)  And  socb 
arrest  of  a  person  privileged,  being  void,  the  officer  is  not 
entitled  to  his  fees.(10  John.  93.) 

For  the  purpose  of  determining,  whether  the  facts  alledged 
on  this  motion  for  a  discharge  be  true  or  not,  the  affidavits  of 
the  parties  may,  without  doubt,  be  received  foi  or  against  the 
diicharge,  which  is  the  conrae  in  courta   of  record  ;  or 
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jastice  mi^  examine  the  parties  and  others  on  the  ii«ua1  oath^« 
<*  To  make  true  antwersy  4*c.  to  svchy  ^c,  touching  the  defendoiU^e 
mpplication  for  a  discharge.^^  (Vide  ante,  256.) 

■ 

Plea  ID  abatement  — That  the  plai0tff'  i$  a  married  w(man. 

Pray  judgment  of  the  process^  and  proceed  thu$  z 

Because  he  says,  that  the  said  P  before,  and  at  the  time  of 
the  commencement  of  this  »uit,  was  ander  coverture  of  ong 
A  B,  her  husb^irl,  ivhirh  A  B  is  still  living  :  And  this  he  it 
ready  to  verify  :  Wherefore,  in  as  much  as  the  said  A  B«  is  not 
nameJ  in  the  !*aid  summons,  (or  warrant  4^c.)  he  prays  judg* 
ment  of  tne  same,  and  that  the  same  may  be  quashed. 

This  is  Bat  matter  in  bar  of  the  action  ;  hut  the  covertnrft 
"of  a  woman, ^whether  plaintiff  or  defendant,  mudt  be  pleaded  ia 
abatement.  (Vide  3  T.  H.  631.  Com.  Dig.  pleader,  2.  A.  1.) 
Aui!  this  a  general  rule,  extending  to  all  cases,  cither  of  wrong 
or  contract,(id.  ^  vide  12  John.  216.) 

But  where  the  wife  sues,  or  is  sued,  without  the  husband, 
though  it  be  not  pleaded  in  abatement,  yet  the  husband  may 
bring  a  writ  of  certiornri  for  this  cause^  and  reverse  the  judg- 
tticnt.(3T.  R.  631,2.) 

Oq  this  subject,  generally,  vide  ante,  305,  U  306,  7,  308, 
310. 

Coverture  of  the  defendant. 

{Pray  judgment  as  before,) 

Because  she  says,  that,  on  the  day  of  the  commencement  of 
this  suit,  she  was  covert  of  one  C  F,  then,  and  yet  her  hus* 
bi-Hid.  And  this,  uc.  Wherefore,  because  the  said  C  F  is  not 
named  in  the  Sriid  summons,  ^c.  (as  before.) 

PLEAS  IN  ABATEMENT,  TO  THE  ACTION  OF  THE  PROCESS. 

Another  action  pending  in  a  justice* i  court. 

{Pray  judgment  of  process  and  declaration,  as  ante,  404.) 

Because  he  says,  that  before  the  commencement  of  this 

f  suit,  viz.  on,  ^c,  the  said  P  did  sue  out  against  the  said  D, 

before  J  H,  Esq.  one  of  the  justices  of  the  peace,  of  the 

county  of  Saratoga^  a  sammoDS  io  •  plea  of  trespass  ea  th« 
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ease,  for  the  tame  iDdentical  cause  of  action  above  set-lerHi 
in  the  declaration  of  the  said  P,  and  that  the  said  suit  before 
the  said  J  H,  is  still  pending.  And  this,  4rc.  Wherefore,  4rc, 
(fis  ante,  403.) 

Another  suit  pending,  mast  alivays  be  pleaded  in  abatement, 
and  not  in  bar.(3  John.  259.) 

Plea. — A  previous  suit  brought  by  the  defendant,  in  wkich  the 
plaintiff' it  obliged  to  set  ^  his  demand, 

{Pray  judgment  of  Ae  process  and  declaraiiony  as  antt, 
404.) 

Because  he  says,  that,  before  the  commenceiaent  of  this 
Buit,  to  wit,  on,  ^c.  the  said  D  did  sue  out  against  the  said  P  a 
summons,  in  a  plea  of  trespass  on  the  case,  for  Che  recorerj  of 
«  certain  demand,  due  from  the  said  P  to  the  said  D,  upon  contract, 
before  J  H,  £sq.  one  of  the  justices  oi  the  peace  of  the  coue* 
ty  of  Saratoga  ;  and  the  said  suit  thereof,  is  still  depending 
and  undetermined.  And  the  said  D  farther  satth,  that  the 
cause  of  action  above,  in  the  said  declaration  set  forth*  if  any 
such  there  be,  did  accrue  to  the  said  P,  previous  to  the  time  oif 
the  suing  out  of  the  said  summons  before  the  said  J  H.  And  the 
aaid  D  farther  saith,  that,  in  the  said  summons,  so  issued  by  the 
aaid  J  H,  the  said  D  alone  is  named  as  plaintiff,  and  the  said  P 
alone  is  named  therein  as  defendant  And  this,  &c.  Where- 
fore, ^.  (as  ante,  403«) 

This  plea  grows  out  of  the  decision  in  Douglass  w.  Hoag,  (1 
John.  283,)  by  which  it  was  decided  that  a  previous  suit  on  the 
part  of  the  defendant,  in  which  the  plaintiff  might  set  off  hit 
demand,  might  be  pleaded  in  abatement.  By  a  so bsequeot  de- 
cision. (10  John.  238,)  it  was  decided,  that,  whether  the  sec- 
ond suit  were  by  summons  or  warrant,  makes  no  difference, 
even  where  the  defendant  takes  his  warrant  upon  proof^  that 
the  plaintiff  is  about  to  abscond  ;  or  that  there  will  be  danger  of 
losing  the  debt.  This  placed  it  completely  in  the  power  of  a 
designing  debtor  many  times  to  cheat  the  creditor,  out  of  his 
debt,  or  at  least,  greatly  to  delay  him  in  its  collection  ;  for,  ac- 
cording to  another  set  of  decisions,  (vide  ante,  268)  the  issuing 
the  original  process,  of  whatever  kind,  was  the  commence* 
ment  of  the  suit,  and  he  had  only  to  sue  out  his  warrant,  and 
hand  it  over  to  a  constable,  who  might,  through  neglect  er  a 
secret  understanding,  keep  it  in  his  pocket,  and  thus  harrasa 
the  creditor  with  continual  pleas  in  abatement,  till  the  debtor 
had  his  full  chance  of  escape.  An  attempt  very  like  this, 
niade  in  fVentworth  v.  Bamuoh,  (tO  John.  238.) 
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TtteD,  to  remedy  this  evil,  came  the  statate,  (sess.  41.  ch. 
269,  sec.  1,)  reciting  the  abuses  which  bad  arisen,  and  providing^ 
**  That  in  all  cases,  where  a  summons  shall  be  issued,  if  the  de- 
fendant shall  prove  to  the  satisfaction  of  any  justice  of  the  peace, 
that  he  has  a  demand  against  the  plaintiff,  and  that  he  is  '-ibout 
tfy  depart  from  the  county,  it  shall  be  the  duty  of  the  said  jiis« 
tice  to  issue  a  warrant,  directed  to  any  constable  of  the  county, 
commanding  him  to  apprehend  the  said  plaintiff,  and  bring  him 
forthtiith  before  him  for  trial ;  and  said  justice  shall  proceed  to 
hear,  try  and  determine  such  catise,  as  if  no  such  summons  had 
been  issued.'* 

Section  2d,  of  the  same  statute,  provides,  "  That  in  all  cases, 
where  a  warrant  shall  be  issued,  the  suit  shall  dot  be  consider* 
ed  as  commenced,  until  the  actual  service  of  such  warrant." 

This  last  section  thus  renders  a  warrant  an  exception  to  the 
rule  mentioned  ante,  268,  *'  that  the  issuing  the  process  is  the 
commencement  of  the  suit." 

The  proof,  in  order  to  authorize  a  warrant  under  the  first 
lection  of  this  statute,  is  to  be  taken  by  oath  or  affidavit,  in  form 
Kke  that  mentioned  ante,  256,  7.  It  must  be  by  a  dir^interested 
■witness,  since  the  statute  does  not  otherwise  provide,  and  the 
|[>1aintiff  himself  cannot  be  sworn,  as  in  ordinary  cases. (9  fohn, 
75.  10  id.  114.  11  id.  175.)  For  proof,  in  law,  means  legal 
proof,  (id.) 

That  the  above  plea  must  state,  that  the  cause  of  action,  ia 
the  suit  commenced  by  the  defendant*  was  upon  contract,  so  as 
to  admit  of  a  set  off,(vide  13  John.  210.)  Saying  in  the  plea, 
merely,  that  it  was  an  action  oftresptLss  on  the  case,  will  not  do. 
This  19  equivocal,  as  it  may  be  for  breach  of  a  contract,  or  for 
a  tort. (id.)  It  should  show  that  the  first  action  was  upon  con* 
tract,  (id.) 

That  this  fAejt  must  also  alledite,  that  the  plaintiff's  cause  of 
action  accrued  te  him,  anterior  to  the  commencement  of  the  de- 
lendaat's  «4iit,(vide  7  John.  22.) 

"Of  the  replicalion  to  a  plea  %n  abatement. 

Replication  in  case  of  misnomer,  vide  ante,  328.  To  plea 
of  another  action  pending,  vide  ante,  396. 

If  the  defendant  appear  by  the  name  in  which  he  is  sued,  the 

plaintiff  may  reply,  that  this  estops  him  to  deny,  that  it  is  his  true 

«iame#(5  Boa.  4^  Pull.  453. J    Aod  all  the  subsequent  proceed- 
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iiiflrs  against  him,  may  be  in  that  uame.(l  Mass.  Rep.  76.  2  6tr« 

1218.    6  T.  R.  234,  o,  6.    Ante,  326.) 

The  plaintifi  may  either  deoy  the  {>lea  in  abatement,  and  gtf 
to  trial  upon  the  i§8ue  thua  formed,  or  reply  newr  matter,  and^ 
upon  an  is^sue,  go  to  trial  on  this,  or  he  mtiy  demur,  accord  tag 
to  the  factor  laiv  of  his  ca8e.(Vide  1  Chitty'a  pi.  455.)  A  de- 
murrer need  not  be  special. (Aote,  400.) 

2.   OF  PLEAS  IN  BAR. 

Pleas  in  bar«  the  general  definition  of  which  has  been  before 
given,(ante^  392,)  either  deny  that  the  plaintiff  ever  bad  any 
cause  of  action;  or  admit  that  he  had,  and  insist  that  it  was  de- 
termined by  some  subsequent  matter. (a)  The  most  usual  in 
practice  are  arranged  under  the  following  heads  : 

A  TABLE,  PRESENTING   A   SHORT  VIEW  OF  THE  DEFENCES,  III   BAR 

TO  ACTIONS,  IN  A  JUSTICE'S  COURT. 

JV.  B.  The  letters  e.  v.  g.  denote  that  the  matter  may  be  given 
in  evidence  under  the  general  issue  ;  and  are  usually  followed  by 
references  to  the  autkorUy^  by  which  its  admissibility  under  that  is^ 
sue  is  established.  The  letters  n.  e.  u.  g.  denote,  that  it  is  not  ad- 
missible under  that  is<ue  ;  and  are  usually  followed  with  the  like 
references,  to  show  that  it  must  be  specially  pleaded,  * 

DEFENCES  TO  ACTIONS  ON  CONTRACTS  NOT  UNDER  SEAL* 

FIRST, 

Deny,  that  there  ever  was  a  caoae  of  action  : 

I. 

Deny,  that  a  iuffieieat  contract  was  tnadt : 

1.  That  no  contract  was,  infact^  made. 

#  _ 

2.  Defendant  incapable  to  contract,  by  reason  of, 

1.  Infanc]r.(i)    (e.  u.  g.    I  Chitty*i  pi.  470.    9  John.  141.    6  id.  152.) 

2.  Lunacj,  drunkenneit,  &c.(e)  (e.  u.  g.    1  Chitty'tpl.  470.) 

3.  Coverture,  at  the  time  of  the  coDtrtfict,(d)  but  coverture  since  mahing 
the  contract  must  be  pleaded  in  abatenMot.(i  Chitty's  p\.  470,)  (e.  u.  g.  id. 3 

4.  Dare88.(e)  (e.  u.  g.  id.) 

-^  -■    . •- ,-      ^^ 

(a)  1  Chitty^s  pi.  46f.  (d)  Id. 

165  Vide  anta;  14«.  (e)  Vi4e  ante,  144|  $. 


\ 
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3.  Tnsiiffir/iency  of  confliderAtioD,(/)  (e.  a.  g.  id.)  illegality  of 
eoti8idAratioDy(^)  (e.  u.  g.  id.)  or  made  under  a  Qii8take.(/i) 
(e.  0.  g.) 

4.  The  act  stipalated  to  be  done  i1legal,(t)  or  impossible,  (e. 
u.  g.     1  Chitty's  pi.  471.) 

5.  The  form  of  the  contract  ^insufficient  under  the  statute  of 
frauds,  kc.  {j)  (e.  u.  g.  id.) 

II. 

Admit  a  indent  contract,  hut  show  thcU^  before  hreacky  there 
was  (e.  a.  g.  15  John.  230.  4  Taunt.  165.  Mason,  437.) 

].  A  release.(e.  u.  g.  1  Chilty's  pi.  472.  4  Taunt.  165.) 
%  A  parol  discharge.(e.  u.  g.  1  Chitty's  pt.  471.) 

5.  Altenition  in  terms  of  contract,  by  consent,  (e.  u.  g.  id.) 

4.  NoA'perforouince,  by  the  plaintiff>  of  a  condition  prece- 
deat.(A:)  (e.  o.  g.  id.) 

6.  Performance  of  contract.(e.  u.  g.  1  Chitty*s  pi.  471.  13 
John.  56.) 

6.  Payment.(e.  u.  g.  id.     11  John.  531.    2  id.  346.) 

7.  Contract  become  illegal  or  impossible  to  perform.(e.  o.  g. 
1  Chitty's  pi.  471.) 

SECOND. 

Admit  there  once  was  a  cause  of  action  ;  but  avoid  it  by  snb^ 
sequent  matter,(m  genercdt  e.  u.  g.  Vide  5  John.  230.  4  Taunt. 
165-     Mason,  437.) 


{f^  Ante,  26,  T,  38,  S»,  40,  &  (j  )  Ante,  2«, «,  30,  also  146  to 

93  to  99.  155.      That  this  is   a   proper  plea 

(g)  AnU,  41^  94,  96,  7,  8,  &  132  in  assumpsit,  vide  15  John.  425. 

SO  145.  (Jt)  Ante,  23,  4,  also  ante,  335, 6. 

(A)  Ante,  380. 

6)  Ante,  132 1«  141. 
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I. 

Disability  of  the  plaintiff'  to  me,  beti^^ 

1.  Aq  alien  enemy.  (0*(i)-  n.  g  e.    1  Chitty's  pi.  473 ;  bat  it 
IB  e.  u.  g.  if  tbe  contract  were  made  during  the  war.  id.)  (1) 

2.  An  insolvent  debtor.(m)  (e.  o.  g.     1  Chitty's  pi.  471.) 

II. 

The  defendant  not  liable^  being  an  insolvent  debtor,(fi,  a.  g.  1  N. 

R.  L.  466,  8.  12.) 

ni. 

Cause  of  action  discharged : 

1.  By  payiDent(e.  n.  g.  1  Chitty's  pi.  472.     11  John.  531.) 

2.  Accord  and  sati8faction.(e.  o.  g.  1  Chitty's  pi.  472.  2  John. 
156.) 

3.  Tender.(n,  e.  u.  g.  1  Chitty's  pi.  473.) 

4.  An  account  stated,  and  a  negotiable  security  given.(e.  n.  g. 
1  Chitty's  pi.  472.) 

5.  Arbitrament.  In  pleading  this,  the  defendant  need  not  aver 
performance  of  the  award,  on  his  part.(ll  John.  189.)  (e.  n.  g. 
1  Chitty's  pi.  472.) 

• 

6.  Former  recovery,  or  trial,  and  final  jodement  npon  the 
same  mattei.(n.  e*  a.  g.  12  John.  456.  10  id.  111.  id.  246.) 

7.  Judgment,  in  an  action  brought  by  tbe  defendant,  against 
the  plaintiff,  in  which  he  either  did,  or  ought,  to  have  set  off 
his  demand.(n.  e.  u.  g.  12  John.  455.  10  John.  111.  id.  246.) 

S.  Higher  secarity  given.(e.  n.  g.  1  Chitty's  pi.  472.)' 

t.  A  Release.(e.  u.  g.  id.) 


f  1)  But  if  not  made  during  war,  this 
or  in  bar,(ante,  393.  1  Chitty^s  pi.  473.) 


must  be  pleaded  in  abatement. 


So  where  a  married  woman  suing  alone,  has  no  Intetast  In  the  cnntraci« 
her  coverture  is  evidence  under  the  general  issue,  but  if  she  have  a  ri^hr 
tt)  join  in  the  action,  this  must,  in  senaralt  be  pleaded  in  abatearanl.  (An- 
(te,394.    I  Chitty's  pi.  471.) 


if)  Ante,  393. 
m)Aate»  SOIw 
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IfU  StatQte  of  limUation8.(Q.  e.  u.  g.  id.  473,  47^.) 

11,  Set  off.(o.  e.  u.  g.  Id.  473,  476.) 

N.  B.  That  ^he  rules  of  admitting  tvidsnce  nnder  the  general 
hsue,  are  very  nearly  the  same  both  in  assumpsit^  and  debt  on  eitA" 
pU  mmtract,{Vidie  1  Cbitt^'s  pi.  476.) 

•EFENCErTO  ACTIONS  OK  CONTRACTS  UNDER  SBAIi^^ 

FIRST. 

Deny  there  ever  was  a  cause  of  actioih 

I, 

Ab  'deed  in  fact  made,  or  that  it  was  delivered  as  (in  eserow.^^ 
^is  plea  is  technically  called  non  estfactum.(2)  It  merely  pvA 
the* execution  of  the  deed  in  issue^  but  admits  the  other  avernwrn 
m  the  declaration, (o) 

n. 

Deed  invalids 
1.  Defendant's  incapacity  to  contract,  fvhich  includes, 

1.  Infancy. (/?)  (n.  c.  u.  g.    1  Cbitty^s  pi.  479.    12  John.  338.  6  Cranc^; 

ai».) 

3.  Lanacy.(9)  (e.  a.  g.  1  Chitty^s  pi.  479.) 
3.  Co¥erture.(r)  e.  u.  g.  id.  and  12  John.  338.} 
4w  Duresti.(«}  d.  e.  u.  g.  1  Cbitty's  pi.  479.) 


•  ■     i«  m     » 


(2)  This  is  the  general  issue  to  an  action  of  debt  on  specialty.  (1  Dun- 
fip^s  N.  y.  Pract.  448.)  Where  the  deed  is  in  itself  the  foundation  of 
ih^  action,  as  a  bond,  or  any  sealed  contract  for  the  payment  of  money, 
•Ten  though  extriosfc  facts  are  mixed  with  it.)(8  John.  S2,)  nil  debet  is  not 
admiseible,  if  objected  to  by  demurrer;  though  otherwise,  if  the  plaintiff 
do  not  defnur.  But  if  tbe  deed  be  merely  inducement,  as  in  debt  for  rent 
«n  an  indenture  of  lease,  or  on  a  gaol  bondf  in  which  the  mctioo  arises, 
from  the  subsequent  occupation  oc  escape^  the  defendant  may  plead  nU 
debetf^  which  puis  the  plaintiff  on  proof  of  all  tlie  allegatigns  in  the  declar- 
ation, Hnd  the  defendant  nray  give  the  same  things  in  evidence,  tModer  thif 
general  issue,  as  are  admissible  under  the  same  plea  in  an  action  of  debt 
on  simple  contract ;  a  release,  payment,  erictioo,  &e.  (1  Cbitty's  pi.  477. 
Vide  ante,  230. 11  John.  474.)  But  in  covenant,  there  ii  strictly,  no  gene« 
ral  issue,  and,  in  general,  all  mutters  of  defence  mutt  be  spa^cially  pleadei. 
(Vide  14  John.  248.  1  DuolapViN.  Y.  Prftct.  453.J 

(o)  10  John.  47. 14  id.  a9.  (f)  M. 

^  Ante,  145.  (^  Ante,  144^  ^. 


» 
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2.  Illegality  of  conPiJeration  op  contract ;  (e.  u.  g.  id.)  bat 
tuant,  or  failure  of  consideration,  or  even  sl  fraud  in  the  consid- 
eration, is  no  defence  at  Ihw.(^)  But  if  the  deed  be  void  by 
statute,  af*  for  usury,  gaming,  or  other  cause,  this  must  be 
pleaded  specially. (id.  and  12  John.  338.) 

3.  Deed  obtained  by  itaud.  This  is  no  defence  to  a  deed, 
if  it  relate  merely  to  the  consideration  of  the  deed*;  bnt,  in  or- 
der to  constitute  a  defence,  the  fraud  mustconcem  its  execution^ 
as  that  the  deed  was^  read  falsely  to  ^n  illiterate  man,  or  oner 
deed  fraudulently  substituted  ibr  another.(«)   (e.  a.  g.  id.) 

4.  Contiiact  impossible  to  perfi)rm.(n.  e.u.g.  1  Chitty's  pli 

480.) 

III. 

Admitting  that  deed  was  originally  valid,  excuse  of  perfcrmanct. 

1^.  Erasure,  interlineation,  &c.(e.  n.  g.  1  Chitty*^  pi.  479.) 

2.  Deed  become  impossible  to  perform.(o.  e.  u.-g.  1  Chitty  V 
^  ^                    pi.  480.) 

3.  Become  illegal  to'perft>rm.{n.  e.  n.  g.  id.) 

4.  That  the  plaintiff  is  not  damaged,  called  non  datnnificaius, 
(a.  e.  u.  g.  id.) 

"  5.  No  award,  &c.     This  is  a  plea  to  an  arbitration  bond^  that 

the  arbitrators  made  no  award  pursuant  to  the  bond,  upon  which 
the  plaintiff  must  reply,  and  set  forth  an  award,  assigning  m 
breach.(v)  (n.  e.  u.  g.  id.)  So  also  a  demand  and  refusal  of  the 
award,  which^by  the  terms  of  the  bond,  is  to  be  ready  for  de- 
livery by  such  a  day,  cannot  be  ^ven  in  evidence  unless  spe- 
cially p]eaded.(]0  John,  143»)  But  the  defendant  may  show, 
under  a  plea  of  no  award,  that  the  arbitrators  awarded  oo  a- 
matter  not  submitted  to  them.(]6  Jolm.  227.) 

IV. 

Performance  purswint  to  ike  deed  J  u.  e.-a.  g.  1  Chitty's  pi.  480.) 

]•  Payment  at  the  day.(n.  e.  u.  g.  id.) 
t.  Performance,  &c.(n.  e*  u.  g.  id.) 


(0  13  John.  4S0.  (t,)  1  Chitty's  pl.'fiStf, 

{u)  12  John.  337.  13  id.  490. 


-^^^^^^^ 
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V. 

L  is  also  a  good  defence^  thai  the  defendant  offered  to  perform, 
hut  was  prevented  by  the  act  of  the  plaintiff',(7s:)  (a.  e.  u.  g.  id.) 

SECOND. 

Admit  that  the  plaintiff  hail  a  cause  of  action,  but  avoid  it  by 
tabsequent,  oc  other  matter. 

I. 

Disability  of  the  plaintiff' to  sue, 

1.  Alien  eD^my.(x)  (e.  u.  g.  id.  479  ;  but  n.  e.  u.  g.  ifplain- 
tifif  became  so  after  contract  m^de.     id.  473.     Ant,?^  393^) 

%  Insolvent  debtor.(y)  (n.  e.  ii.  g.) 

II. 

Cause  of  action  discharged. 

1.  By  payment  after  the  day.(^)  (n.  e.  u*  g.  1  Chitty's  pi 

480.) 

2.  Accord  and  satisfaction. (a)  n.  e.  u.  g.  id.) 

3.  Tender. (n.  e.  u.  g.  id.) 

4.  Arbitrament. (i)  n.  e.  a.  g.  id.) 

5.  Former  recovery,  or  trial  and  final  judgment  of  the  aacM 
matter  on  the  merits.(n.  e.  u.  g.  iii) 

6.  A  former  trial  and  judgment,  in  which  the  plaintiff  oughts 
but  neglected  to  set  off  bis  demand. (n.  e.  u.  g.  id.) 

7.  Release.(n.  e.  u.  g.  id.) 

8.  Presumptive  limitation. (n«  e.  u.  g.  id.) 

9.  Set  off.(Q.  e.  u.  g.  id.) 


(w)  13  John.  6B.  (r) 

(x)  Ante,  393.  -  (a) 

(y)  Aate,  305.  (A) 


g)  1  N.R.L.  517. 
a)  Vide  ante,  317, 
h)  Ante,  416. 
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•ErSN0E8  TO  DIBT  OV  RECORD  OR  JVDGMKfft.  ' 

FIRST. 

Deny  there  ever  was  any  caase  of  action* 

I.  .  , 

Nvl  tid  record y  i.  e.  no  iuch  record.  This  plea  fnerelj^puts  the 
record  in  issue^  and  prevails^  either  where  there  is  no  record^  or 
otie  differing  from  HuU  set  forth  in  pleading, (Com,  Dig.  pleader, 
2.  W.  13.  Record,  C.  Str.  1171.  3  Mod.  41.)  This  is  a/w 
the  only  pletL,  by  which  the  record  ofajudgmeot  in  a  foreign  state 
can  be  put  in  t»sie.(7  Crancb,  48K    3  WheatOD,  234.) 

!L 

&  ajudgmoU  in  a  justice's  courts  nit  debet^  i.  e.  not  indebted,  4^ 

'  SECOND* 

'^         Admit  there  ooce  was  a  cause  of  actioR» 

i. 

Disability  of  the  plaintiff'^ 

U  AlIeD  enemy. (c)  (n.  e.  n.  g.  i  Chitty's  pi.  479.) 

2.  losolreDt  debtor.((/)  (n.  e*  o.  g.) 

IL 
•Defendant  not  UaUe  to  be  sued,  having  Been  discharged  under  (he 
insolvent  act*  (n,  e.  u.  g.)  But  to  an  action  on  a  justice's  jo^g- 
nieot,(e.  o.  g.) 

III. 

Matter  in  discharge. 

f  •  Payment(l)  (o.  e.  u.  g.  1  Chitty's  {4*  481«) 
f.  Release. (n.  e.  a.  g.  id.) 

3.  Levied  hj  fieri  facias, {e)  (n.  e.  n.  g.  id.) 

4.  Levied  by  capias  ad  satisfaciendutn^  i.  e*  as  exetotie^ 
against  the  body.(n.  e*  u.  g.  id.) 


te)  Ante,  393.  (1)  1  N.  R.  L,  517. 

fB)  Amt,  SKMr.  (e)  Vide  BjkK^  nh 
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5.  Levied  \>y  execution  in  a  justice's  court,  (n.  €•  u.  g.  ajui' 
act" i  judgment  being  equivalent  to  a  specia/<y.(16  Jobot  233.  1 
Ha>w.  18-     1  Chitt/s  pi.  480,  I.) 

6.  Implied  limitations.  This  U  the  only  limitation  toajustice^s 
judgment.  The  statute  of  limitation  cannot  be  pleaded  thereto. 
(/)(n.  e.  o.g.) 

V 

7.  Set  off.(D.  e.  u.  g.) 

8.  Former  recoyerjr,  or  trial  and  finnl  judgment  of  the  same 
matter  on  the  merits.(n.  e.  u.  g.  1  Chitt^'s  pi.  481.) 

PEFENCEB  TO  ACTIONS  ON  8TATUTE». 

FIRST. 

Denial  of  the  fact. 

I 

/ 

/■ 

L  Kil  deleft  i.  e.  that  he  is  not  indebted,  or  does  not  ewe, 
&c.(3)  This  is  also  a  good  plea  to  an  action  on  a  gaol  bond, 
for  an  escape  from  the  libertie8,(^) 

« 

2.  Not  guiltjr.    This  may  sometimes  be  pleaded  to  an  aey- 

tion  of  debt  on  statute^  but  nil  debet  is  the  proper  plea. (A) 

3.  Prior  action  depending  for  the  same  ofience.(n.  e.  u.  g.  1 
Chitty's  pi.  481.) 

4.  Former  recovery  for  the  same  offence.(f)  (n.  e.  u.  g.  id.) 

5.  Under  the  act  to  lay  a  duty  on  strong  liquors,  and  for  reg- 
4]\ating  inns  and. taverna.(l  N.  R.  L.  181,  s.  18.)  That  a  re- 
covery has  been  had  for  any  offence  in  selling  strong  liquor^ 
without  license,  &c»  of  the  like  nature  with  ihe  offence  prose- 
cuted for,  vide  6  John.  lOL    7  id.  134.   (n.  e.  u.  g.) 


(3)  Under  this  plea,  the  ttatute  of  iixnitations  may  hegiren  in  endeaca^ 
1  Cbitty^s  pi.  433.  ^ 

(/)  14  John.  479.  (h)  1  Cbitty'«  pi.  4fll. 

$)  U   John.  474.  4)  Vide  6  John.  101.. 


9, 
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DEFCNCeS  IN  ACTIONS  FOH  TORTS    OR  WRONGS. 

I. 

Deny  ^i  the  defendant  U  guilty  of  ike  wrong  complained  of, 

1.  Id  trespass  on  the  case  properly  so  calted,(4)  or  trover, 
.   ^5)  not  guilty  of  the  premises. 

.2.    In  detinue,  non    detifut,  i.   e.    he   does    not    dttain, 
'  *c.(6) 

3.  In  trespasr,  not  guilty  of  the  trespasses,  4^. 

IK 
Justify  the  act. 


general 

482.  llJohn.   132.)   (7)     • 

2.  To  real  property.  Title  i  i  the  defendant,  4^0.  (n.  e.  n. 
^.  1.  N.  K.  L  3i*o,  ».  7.)  Title  in  a  third  person,  (n.  e.  u.  g. 
id.)  Right  of  common,  ways,  4^.  (n.  e.  u.  g.  1  Chitty^s  pi.  496.) 
License,  4«.  by  the  party,  (n.  e.  a.  g.  id.  494,  5.) 


(4)  In  all  actions  of  th»  kind,  cogotcable  before  a  justice,  every  matter 
in  bar  may  be  given  in  evidence  under  tlie  general  insue,  e:«cept  the  statute 
•of  limitations,  and  a  retaking  on  fresh  suit,  in  an  action  ae:aiost  a  shfriil^ 
or  keeper  of  a  gaol,  for  an  escape.(l  Chitty^s  pi.  486  to  490.  1  N.  R.  L. 
4S6,  s.  23.  Vid.  also  1    Starkie,  97. 14  John.  389.  j^, 

(5)  In  this  action,  all  matters  may  be  given  in  evidence  under  the  gene- 
ral issue,  except  a  release  and  the  statute  of  limitation8.(t  Cfaitty's  pi. 
490.S 

(6)  That  the  chattels  were  pledged  to  the  defendant,  must  be  pleaded 
specially  in  this  action,  but  any  fact  to  show  the  p  operty  out  of  the  plain- 
tiff, may  be  given  in  evidence  under  the  general  issue,  as  that  the  plaintiff 
gave  it  to  the  defendant,  kc.  (1  Chitty^s  pi.  484.) 

(7)  In  this  aictioo  of  trespass  to  personal  property,  the  defendant  may, 
under  the  general  issue,  show  property  out  of  the  plaintiff  ;  but  where  the 
act  is,  at  common  law,  prima  faeie^  a  trespass,  any  matter  of  justification, 
or  excuse,  or  done  by  virtue  of  a  warrant  or  authority,  must,  in  general, 
he  specially  pleaded,  (but  vide  next  note(8.)  Thus,  a  justification  for 
cutting  ropes,  or  killing  dogs,  or  taking  guns,  tec,  or  a  distress  for  rent,  if 
made  off  the  demised  premises,  as  on  a  common,  or  under  a  fraudul<>nt  re* 
noval  ;  or  a  si  izure  of  goods  under  a  by-law,  or  for  damage  fet  tant,  &c. 
must  be  specially  pleaded.  (I  Chilly's  pi.  402,  3,  4.  Viric  al>.o  4  Cmiipb. 
Rep.  138.)  But  a  distress  for  rent  on  the  demised  premises,  may,  l>y  Mtt- 
lite,  (1  N.  R.  L.  436,  8.11,)  be  given  in  evidcLce  under  the  gcncial  isbuc« 

(j  }  Ante,  204  to  213,239  to  241.        (jc)  Ante,  ^8  to  239. 
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III. 

Excuse  the  act 

K  tn  trespass,  inefilable  necessity. (o.  e.  u.  g.  1  Chitty^  {^I. 

495.) 

2.  Escape  of  cattle  by  defect  of  fences,  4^c.(/)  n.  e.  a.  g.  id.) 

3.  Chasing  sheep,  intermixed  with  the  plaintifTs,  &c.  (n.  e. 
W'g-  id.  494-) 

SECOND.  * 

Admit  that  plaintiff  tmee  had  a  good  cause  of  action,  but  that  it 

wa9  discharged  by  J 

1.  Accord  and  satisfaction. (n.  e.  u.  g.  1  Chitty's  pi.  496.) 

2.  Arbitrament.(m)  (n.  e.  u.  g.  id.)  ' 

3.  Tender  of  amends,  for  an  involuntary  trespass,  ^c,  (n) 
(n.  e.  u.  g.  id.)  , 

4.  Former  recovery,  or  a  trial  and  judgment  on  the  merits^ 

ibr  the  same  cause. (n.  e.  u.  g.  id.    12  John.  455.  10  id.  11 1»  ^ 

id.  246.) 

5.  Distress  for  the  same  cause. (a)  (a.  e.  u.  g.  id.) 

6.  Release.(n.  e.  u.  g.   id.)  N.  6.  A  release,  in  trespass,  bj 
eni^  tenant  in  common,  plaintiff,  is  a  bar  to  alL(13  John*  286.) 

7.  Statute  of  limitations. (n.  e.  u.  g.  id.)  (8) 


(8)  A  fruitful  source  of  litigation  in  this,  and  indeed  every  country,  is 
to  Be  found  in  the  wrongs  committed  by,  or  alledged  against  officers^  in 
the  abuse,  or  discharge  of  their  rights  and  duties  ;  as  in  entering  on  land^ 
breaking  open  buildings,  seizing  goods,  making  returns.  Sec.  &c.  for  which, 
•ometimes,  as  we  have  seen,  an  action  of  trespass  or  trover,  and  some* 
times  an  action  on  the  case,  is  proper.(Ante,  216  to  226  ;  also  ISO,  1,  2.) 
And  a  variety  of  other  persons,  as  well  as  a  great  number  and  diversity 
of  officers,  are  authorized,  in  numerous  instances,  to  do  certain  acts,  by 
statute,  for  wbicli  similar  actions  may  be,  and  frequently  are  brought. 

Hence,  in  order  to  the  more   effectual  protection  of  such   officers   and 
their  assistants,  and  otheis  acting  under  the  aythority  of  statutes,  it  is- 


i 


[0  Ante,  206  to  213.  (o)  Ante,  2I2, 

rih)  Ante,  416. 

[n)  Ante,  301. 1  N.  R.  L.  S24,  s. 

2i. 
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idCPLANATIONS   OF  THE  ABOVE  TABLE,   IN    CERTAIN  PAHTIOVLARVj 
NOT   ELSeWHCRK.  NOTICED  IN    TBli  TREATISE. 

I.  From  these  divisions,  we  may  per(5eive,  tbat  pleas  io  bar 
are  of  two  kinds..  1.  Tbejr  deny  that  the  plainttfi*  ever  had  the 
caase  of  action  oowplained  of  :  or  2.  they  admit  that  he  once 
had  the  cause  of  action,  but  insist  that  it  no  longer  exUis,  on  no* 
oount  of  some  matter  alledged  io  the  plea.(;7) 

II.  The  defendant,  as  to  most  of  the  matters  above  marked, 
as  being  evidence  under  the  general  issue,  has  his  election,  ei- 
ther to  plead  such  matter  in  bar  specially,  or  give  it  in  evi- 
dence, as  there  noted,  with  the  general  issue.  On  this  head^ 
the  rule,  in  relation  to  all  matters  of  defence  in  bar,  is  this  : 
matter  which  denies  what  the  plaintiff  would,  on  the  general 
issue,  be  bound  to  prove  in  the  first  instance,  in  support  of 
hi^  action,  may  and  ous^ht  to  be  given  in  evidence  under  that 
plr^a  ;  hut  any  ground  of  defence,  which  admits  the  facts  alledg- 
ed in  the  declaration,  but  avoids  the  action  by  matter,  which 
the  plaintiff  would  not  be  bound  to  prove  or  dispute  in  the  first 
instance,  on  the  general  issue,  may  be  pleaded  specially.(9) 


provided,  in  the  "  act  for  the  more  easy  pleading  in  certain  suits,"  '(I  K. 
R.  L.  \55,)  ^<  Th.it,  if  any  action  upon  the  case,  trespass,  &c.  be  brougtiC 
a£;a)n8t  any  »hnrifif,  coroner,  justice  of  the  peace,  mayor,  recorder  or  al- 
tlermsin,  bailitf,  countable,  marshal,  cnllector,  or  overseer  of  the  poor,  and 
their  dc>piitius,  or  any  of  them,  or  any  other  person,  who,  in  their  aid  m 
assistance,  or  by  commandment,  do -any  thing  touching  bis  or  their  ofBittf 
every  such  peison  may  plead  thereunto  the  general  issuvi  and  give  th«i  spe** 
oial  mnttcr  in  evidence." 

And,  farther,  *'  that  if  any  action  shall  be  brouf^ht  against  any  pereon,  for. 
taking  any  distress,  making  any  sale,  or   any  thing  done    by  authority  of 
any  statute  of  this  state,  the  defendant,  ill  every  such   action,  may  piettd 
not  guilty,  and,  upon  the  trial  of  that  issue,  the  whole  matter  may  be  giv- 
en in  evidence  by  both  parties." 

By  this  act,  the  defendant  is  also  authorized  in  the  cases  mentioned  bjr 
it,  in  section  second,  to  plead  briefly,  ^'  that  he  did  the  act  complained  ttf 
by  the  plaintiff,  by  the  authority  of  "  such  a  statute  (generally,)  referriag 
fo  and  naming  the  statute,  without  being  more  special  ;  to  which  the 
plaintiff  may  reply,  ^^  that  the  act  complained  of,  was  done  by  the  defen* 
■  dant  of  his  own  wrong,  without  any  such  cause  as  the  defendant  alledget 
,  in  his  plea,^*  and,  upon  this  issue,  the  parties  may  go  into  their  proofs  at 
large.'  But  the  general  issue,  is  the  preferable  plea.  If  the  parties  under-> 
lake  to  plead  in  the  special  form  pointed  out  by  this  statute,  they  .nust  ail* 
here  strictly  to  its  language,  both  in  the  plea  and  replication^  or  they  wU& 
be  bad  on  general  demurrer,  (to  John.  18B.)  The  above  statute,  not  emhra* 
eing  oncers  under  the  act  relative  Io  common  8chools,(14  John.  166.)  it 
was  deemed  neeessarji  by  a  subsequent  statute)  to  extend  the  same  fttk^ 


\ 


<p)  IChii 
(so  I  Chi 


Ohitty^s  pi.  46S.  10  Johik  t89.  8  Cranch,  31.  I^ 

Chita's  pU  W.  Vidt  also     John.  4^.  3  Jobfi.  346. 
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HI.  Though  the  defendant  plead,  flpecially,  that  which 
amo^inls  to  the  general  issue,  t|ie  defect  is  mere  form^  and  obv 
jiectiop  must  be  made  by  special  demurrer. (r) 

IV.  General  issue. — The  form  of  this  plea  in  the  different 
actions^  of  which  we  are  treating,  is  as  follows  : 


Richard  Roe^ 

ads. 
James  Jackson 


.\ 


The  ^  title  pf  the  cause  to  he  varied  according  to  the  fact  a$ 
mentioned  'tnte^  33^,  4^  249,  50,  4*  vide  also^  ante^  268,  undet 
which  comes  the  words  of  your  plea. 


visions  to  cortimisgioiiers,  trustees  and  collectors  under  that  act,  with  their 
asslstitnts,  and  to  make  the  action  local,  as  mentioned  (ante,  II,  12,)  of 
actions  against  other  officers,  &c.  (vide  sess.  43,  ch.  122,  s.  2.)  The  Su- 
preme Court,  hav'ng  also  decided,  that  the  same  statute  did  not  extend 
to  actions  for  proceedings,  under  the  militia  act,(I3  John.  443^)  a  statute 
was  also  passed,  extending  its  provisions  to  all  militia  officers.  (Laws,  sess. 
42,  ch.  2i9, 8.  30.)  These  two  last  statutes,  merely  autlio^ize  the  admis- 
sion of  all  special  matter  in  evidence  un  !er  the  general  issue,  without  pV" 
ing  any  particular  form,  in  which  the  statutes  may  be  pleaded,  or  such 
plea  replied  to.  Similar  provisions  are  contained  in  a  variety  of  otiier 
statutes. 

The  party  who  delivers  process  to  the  officer,  for  the  pnrpose  of  having 
it  executed,  is  not  considered  the  aid  or  assistant  of  the  officer  within  these 
statutes,  and  is,  consiequently,  not  within  their  protecti'^n-  If  sued,  therefore, 
he  must  plead  his  justification  specially,  as  in  other  casos.^l  Caines,  253, 
Ilifihn.  132.) 

YHt  -t  was  held,  in  one  case,  that  where  the  party  does  no  further  act, 
than/uierely  to  deliver  hts process,  (an  execution  for  instance,)  to  the  offi- 
cer upon,  and  by  force  of  ^lich  alone,  and  not  in  consequence  of  any 
inslruelions  given,  the  act  complained  of  is  done  by  the  officer,  this  shows 
the  defendant  not  guilty,  and  it  is,  therefore,  competent  for  hinf  to  show 
the  delivery  and  execution  of  the  writ,  under  these  circumstances,  upon 
the  general  issue.*^!  Caines,  253.) 

It  is  a  universal,  rule,  applicable  to  all  cases,  In  all  actions,  cognizable 
|)efore  a  justice,  that  matter  which  does   not   consitute  a  contplete  bar  of 
4he  plainti(T^8  action,  but  which  merely  goes  to  diminish  the  amount  of  bis 
claim  to  damages,  whether   such    matter  arise  either  before  or  after  the 
commencement  of  the  suit,(vid.  1  Chitty's  pi.  497.   Co.  Lit.  283.  a.  2  Bos. 
&  Tull.  225.  1  John.  47,  52,  3.  II  John.  173,)' is  proper  evid-mce  under  the 
general  issue.     And  1  cannot   see  why  this   should  not  be  the  case    under 
any  issue,  if  such  matter  arise   after  the  issue  is  joined  in  the  cause..  Vide 
.11  John.    175,  6,* &c.)     Indeed  this   rule   ia  laid  down   unqualifiedly  id 
Coke's  Lit.2B3.  a.   without  regard  ,to  the   nature  of  the  issue,  or  the   tim« 
when  the  matter  arose,  or  the  kind  of  action,  but   that  wherever  the  mat- 
ter cannot  be  pleaded,  there  it  may  be  given  in  evidence* 

(r)  Com.  Dig.  pleader,  E.  13,14.     5  Bac.  Abr.   372,   &  vide  lO«Johii« 
Co.  Litt.  303.  b.  Com.  Dig.   action     289.8  Craacb,  31. 
on  the  case  %t  disturbance.  B.  3. 
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1.  In  assumpsit. — The  said  D  says,  that  he  did  not  andeitake 
and  promise  in  maoocr  and  tonn  as  the  said  P.  hath  above 
thereof  dedared  against  him.     (this  plea  is  called  in  short, 

non-Msumpsit.) 

2.  hi  debt,  on  simple  contract. — Justice' sjwigmetU — on  statute, 
on  a  deed  where  it  is  mere  inducement  to  the  aciion^  vide  ante,  4 1 7^ 
n.  (2) — That  he  doth  not  owe  the  said  sum  above  demanded, 
or  any  part  thereof,  in  manner  and  form  as  the  said  P  hath 
above  thereof  declared,  (called  nil  debet.) 

3.  In  debt  on  specialty. — That  the  said  instrument  in  vrriting 
(bond, or  indenture,  <i*c.)  is  not  his  deed,  in  manner  and  form 
4^c.  {as  before^)  (called  non  est  Jactutn,) 

4.  In  covenant. — No  general  ffnie.(.\nte,  417,  n.  (2.)  The 
denied  of  the  deed^  same  0$  in  debt  on  specialty., 

5»  In  detinue. — That  he  doth  not  detain  the  said  goods  and 
chattels,  in  the  said  declaration  specified,  or  any  part  thereof,  in 
manner,  ^C  (asbefore.)'(called  non  detintt.) 

6.  In  trover  and  trespass  on  the  case,  property  «oca//eJ.— That 
he  is  not  guilty  of  the  premises  above  laid  to  his  chaige,  in 
manner,  4^.  {called  not  guilty.) 

7.  In  trespass. — That  he  is  not  guilty  of  the  trespass,  (ofr 
trespasses y)  above  laid,  kc.{as  in  the  last.) 

V.  Infancy. — Any  person  under  21  years  of  age,  is  aa  in« 
fiint.(f)  When  bis  simple  cootracts^re  void,  vide  ante,  145. 
How  far  he  may  be  a  party  to  a  bill  or  note,  vide  ante,  88,  9. 
JHis  contracts  under  seal  are  voidable  by  plea  of  infancy  ontj. 
His  other  contracts  executed,  as  where  he  exchanges  good?,  or 
buys  them  and  pays  a  sum  of  money,  (except  for  necessaries) 
are  voidable,  and  the  goods,  or  monuv  dL-livered,  or  paid,  may 
be  recovered  back.(<)  So,  with  the  manumission  of  h« 
elate. (ti)  The  amount  of  this  rule  is,  that  when  they  come 
of  age,  and  are  capable  of  considering  over  again  what  thej 
have  done,  they  may  then  either  rati?y  or  di:<affirm  their  con-' 
tracts  before  executed.  But  1  find  no  case  authorizing  them  to 
do  this,  before  they  come  of  age.(T))    The  only  coutrol,  1  be- 


SI  Bftc.  Abr.  tit.  infancy  &  age.  (u)  11  Jrhn.  132. 

(v)   Vide   Bac.  Abr.    infancy  SC 
(0  id.aO   3.    11   John.  132.  €     age.(lO  3.  II  John.  132,3. 
A|aM.Rep.80. 
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lieve,  which  he  holda  over  his  contracts,  before  coining  of  age^ 
is,  either  to  defend  a^inst  the  enforcement  of  his  unexecuted 
agreements,  or  to  enforce  his  contracts  against  others,  in  the 
course  of  a  suit  ;  and  this  m  by  suit  only  ;  for  he  has  no  power 
of  himself  to  settle,  release,  or  arbitrate  his  claims,(zt7)  except 
indeed,  that  be  may  arbitrate  ivith   the  consent  of  his  giiardi- 
sin.(x)   Accordingly,  where  he  contracts  to  deliver,  and  the  ar-^ 
tide  is  taken  witiiout  his  actnal  delivery,  the  taker  is  a  tres- 
passer, (y)     Yet  be  may  insist  on  a  purchaise  or  contract,  for 
bi^  own  benefit,  as  to  pay  hi  id  a  debt,  deliver  him  goods,  4^c. 
«nd  ba^e  an  action  for  the  brench  thereof,  and,  if  he  hive  re- 
•eive'd  a  dt>liFery  of  the  article,  he  may  retain  it  until  he  come 
of  age,  and  then  avaid  his  agreement.      VVe  have  seen  ante^ 
145,  that  he  may  bind  himself  to  pay  for  necessaries,  which  in- 
cludes meat,  drink,  apparel^  physick,  good  teaching,  instructioa 
and  the  like,  they  being  actually  necessary,  charged  at  reason- 
able prices,  and  «uit^ble  to  his  degree  and  estate,  of  which 
things  the  justice  or  jury  are  to  judge.      But  he  cannot  bind 
himself  for  necessaries  in  carrying  on  his  trade  ;  for  the  law 
will  not  entrust  him  to  trade,  as  it  might  ruin  him  ;  bat  neces* 
saries  for  his  wife  or  lawful  child,  are  necessaries  for  him.-*- 
Even  in  these  cases,  he  cannot  bind  himself  for  any  sum  cer- 
tain, or  settle  and  state  an  account  for  them,  so  as  to  lay  the 
foundation  of  a  suit  upon  a  bal  mce  struck^  or  coaclude  himself 
by  giving  a  note  or  bond  ;  for  the  law  will  consider  all  such 
things  void,  and  drive  the  plaintiff  back  to  his  original  consid- 
eration, and  fix  the  necessaries  and  the  price  as  they  should 
be  {z)      We  before  noticed  ante,   145,  that    when  the  infant 
lives  with  his  parent,  h<)  is  not  liable  even  for  necessaries,  nor 
IS  the  parent,  in  general,  liable  for  such  necessaries. 

Accordingly,  where  a  son  of  the  defendant,  who  lived  in  his 
family,  and  was  decently  clothed  accordini;  to  his  father's  cir- 
cumstances, bought  a  coat  at  the  store  of  the  plaintiff,  but  there 
was  nn  evidence  of  the  father's  consent  to  this,  and  the  juistict 
gave  judgment  for  the  price  against  the  parent,  the  Supreme 
Court  reversed  the  judgment ;  and  laid  down  the  following 
doctrine  on  this  subject  : 

''  A  parent  is  under  a  natural  obligation  to  furnish  necessa- 
ries for  his  infant  children  ;  and  if  the  parent  neglect  that  do* 
^,  any  other  person  who  supplies  such  necessaries,  is  deemed 


ho)  6  Mas«.  Kep.  80.  (y)  Bac.  Abr.  tit.  infancy  &  agt 

(x)  3  Atky us,  614. 3  Ca'mesi  853.     (I.) 
Oomfo.  S18.  (s)  id.  k  vide  aott,  14i. 
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to  have  conferred  a  benefit  on  the  delinqnent  parent,  for  whick 
the  law  raises  an  implied  promise  to  pay  on  the  part  of  the 
parent.  But  what  is  actually  necessary,  will  depend  on  the 
precise  situation  of  the'  infant,  and  which  the  party  giving  ttie 
credit,  must  be  acquainted  with  at  his  peril  (Simpson  v.  Robert'- 
$on,  1  Esp.  Kep.  17.  Ford  v.  Fothergill,  id.  211.)  In  the  case 
of  Bainbridgey.  Pickering,  (2  Wm.  Black.  Kep.  l325,)GouId 
J.  says,  with  great  propriety,  *<  No  man  shall  take  upon  hioiself 
to  dictate  to  a  parent  what  clothing  a  child  shall  wear,  at  what 
time  they  shall  be  purchased,  or  of  whom  ;  all  that  must  be 
left  to  the  discretion  of  the  father  or  mother.  Where  the 
infant  is  under  the  control  of  the  parent,  there  must  be  a  clear 
and  palpable  omission  of  duty,  in  that  respect,  on  the  part  of 
the  parent,  in  order  to  authorize  any  other  p£rson  to  act  for, 
and  charge  the  expense  to  the  parent. "(a) 

In  general,  an  infant  cannot  bind  himself,  even  with  the 
iconsent  of  bis  guardian,  unless  his  acts  are  deemed  by  a  Court 
of  Chancery  beneficial  to  bim,(6)  but  his  bond  is  voidable,  even 
though,  at  the  time  of  making  it,  he  fraudulently  alledge  that 
fae  was  of  age.(c)  He  is  not  bound,  though  he  enter  into  aeon* 
tract  by  the  consent  of  his  father,  (d) 

Infancy  is  a  personal  privilege,  of  which  the  infant  alone 
can  avail  himself,  and  accordingly,  an  adult  cannot  plead  the 
infancy  of  his  co-defendant  (e) 

For  farther  particulars  under  this  head,  vide  ante,  145,  alse 
88,9. 

An  infant  is  liable  to  a  fine  or  penalty  imposed  by  statute,  the 
fame  as  any  other  person,  e.  g.  for  not  training,  or  disobedietice 
of  orders  in  the  militia  ;  for  such  fines,  &c.  are  incurred  not 
cm7/y  but  criminally. (^f) 

VI.  Lunacy,  DRuwtEiiNEss,  <J*c.— Of  lunacy  we  have  eppken 
•ufficiently  before  {g)  This  defence,  with  that  of  drunkenness, 
proceeds  upon  the  ground  of  an  utter  incapacity  to  yield  that 
rational  assent,  which  forma  a  necessary  ingredient  in  all  con- 
tracts. Both  are  determinable  from  the  circumstances  of  the 
case,  like  other  questions  of  fact.  If  the  defence  be  drunken- 
uess,  ii  should  be  such  a  state  of  intoxication,  as  creates  a  com- 
plete absence  of  the  proper  capacity  to  contract. (A) 


v» 


(f^  4  Mass.  Rep.  37«.  12  id.  27C 
^g)  Ante,  145. 

a)  lu  joho.  453.  33  ^n  (^\  *^  ^ 

0  Vide  a  John.  279.  5  id.  1«0.        ^*>  **»•  W 


■VH.  CovERTune. — We  alio  hinled  Ibis  defence,  ante,  H6  ; 
but  it  deserves  fuiiherjiotice.  'I'hat  ibe  Dote,l)iU,  Ik.  of  s/enw 
eovtrt  is  absolutely  void,  vide  ante,  89. 

An  action  will  not  lie  ai^ainrt  a  married  woman,  upon  a  coo- 
tract  made  b^  her  during  eoverturt  with  or  nithout  seul,  nor  can 
sbe  sue  upon^ucb  coHlract  in  her  own  niirap,  even  though  the 
have  a  separate  inBinteDHnce  secured  by  deed,  paid  regularly, 
she  living  at  the  same  time  apart  from  her  husL>iiiid.(i)  The 
only  exception  is,  1.  Where  the  hiitiband  bns.been  banished  the 
tlMe  for  a  crime,  by  the  Hentence  of  u  court  of  justice  ;(j)  or, 
S.  Where  ber  husband  is  an  alien  enemy. (ti)  But  not  even 
then,  if  he  ever  lived  with  hor  in  his  codntry,  although  be  bfi 
abroad  in  forei^  service  at  the  lime  of^^uit  ii rough t.(f)  A  third 
exception  was  once  saiil  (o  be,  where  the  hugbHod  resided  ont 
of  the  state,  without  any  probiibnity  of  Teturnrni;,  and  bis  wife 
represented  herself,  and  contracted  as  afeme  sole ;[ni)  but  this 
h&s  been  again  and  again  overruled. (n) 

But  the  death  of  a  person  will  be  presumed  after  jt  cerl.iin 
term  of  absence  ;  and  where  it  was  proved  that  the  husbnml 
went  awny  from  the  country  tivelfe  yenrs  before,  it  wiu  held 
that,  utilejs  the  wife  proved  him  alive  witiiin  seven  years,  her 
ulea  of  covertore  could  not  be  snpporled.fo)  And  so,  whpre 
the  husband  went  to  sea,  and  had  not  been  heard  of  in  twelve 
years,  it  was  held  that  the  ivife  mii;ht  be  sued  as  a  feme  sole,  f^p) 
And.  in  general,  where  no  account  can  be  given  of  a  person  in 
aevfen  years,  hjs  death  is  presumed,  in  analogy  to  the  iitalute,  19 
Car.  3.  c.  ^  with  respect  to  leases  dependent  on  lives,  lind  the 
statute  of  bigamy,  1  Jac.  1.  c.  1  l^correspoiident  la  which  ore 
«ur  otatutes,  I  N.  tt.  L.  10.1.  id.  113  escept  that  our  statute 
4f  bigspiy  adopts  five  instead  of  seven  years. (f) 

A  sate  of  the  husband's  goods  by  the  wife  is  void,' and  he  may 
have  trover  for  then).(r)  ■ 

The  busband  is  entitled  to  whatever  she  enrns,  or  becomes 
"due  to  her  by  contract,  during  coverture,  and  may  sue  in  his 
own  name  therefor,  (vide  1  Barnwell  and  Aldermen's  Hep  218  ;) 
and  he  is,  moreover,  entitled  to  all  her  chases,  both  in  action 


(flt)  I  hA.  Ravm.  14T. 

(n)  I  Salk.  «4e.  8  WiU  SOB.  I 

«il«k  RelmlonH,  100  10 104,  where  Bob.  &  Pull.  339.4   id.   BQ.  t  Eb]> 

the  UitBr  part  of  thii  ptoDoiiiloD  ii  Eep.  IB, 

tieMeri  as  a  qtuitia  vexala.  (a)  S  Campb.  Rep.  113. 

OJ'T.R.6.  (p^  IB  John.  141.'^ 

(*)  Vide  Reeve'i  Domeallck  tta-  (7)  la  iH.    143,  pel  dnneer    tb 

fatiors,  100,  i  CRKB   Ihtre    iied,  J.  6  East,  KO,  84. 

(0  3  Campb.  K.  p.  Rep.  Ijs.  (r)  Com.  Dig.  lit.  Baroo  b  Feme 
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and  possession,  which  were  her's  at  the  tiine  of  the  marrnige  : 
and  her  cboses  in  actioo,  thoiin;h  aocoUected  daring  her  life 
time,  belong  absolutely  to  him»  if  he  8urvive.(9  John.  1 12.) — 
But'otherwise,  if  bhe  out  live  him.  The3*  then  survive  to  her. 
He  is  also  liuble  for  all  debts  and  demands  against  her,  arising 
before  coverture,  if  sued  for  during  coverture  ;  though  not  aAer 
her  death,(5)  even  though  he  expressly  promise  to  pay.(/) 

While  the  wife  lives  with  the  husband,  all  her  contracts  for 
necessaries  shall  bind  him,  for  his  assent  to  these  shall  be  pre- 
sumed, unlesfi  the  contrary  expressly  appear  ;(tt)  and  so,  though 
•he  live  separate  from  him,  it  the  articles  furnished  be  suitable 
to  her  condition  in  lite.(v)     So,  if  he  leave  his  wife  or  send  her 
away,  or  use  her  so  cruelly ,  that  fhe  cannot  live  with  him  ;  but 
these  are  all  the  proper  debts  of  the  husband  :  the  wife  cannot 
be  sued  for  them.(iv)     He  is  not,  however,  liable  even  for  ne- 
cessaries, if  she  elope  without  cause,  except  it  be  after  she  has 
applied  to  him  to  return,(12  John.  293  ;)  but,  if  the  elopement 
was  adulterous,  he  is  not  bound  to  receive  her  again,  and  an 
application  to  return,  will.  Consequently,  not  revive  his  liabili- 
ty.    If,  however,  he  does  receive  her,  whether  the  elopement 
be  adulterous  or  not,  he  is  accountable  as  before.fx)  And  where 
the  elopement,  though  voluntary,    was  not  adulterous,   and  a 
friend,  without  the  wife's  authority,  requested  the  husband  to 
receive  her,  which  he  refused  upon  grounds  other  than  the 
want  of  such  authority,  it  was  holden  to  revive  his  liability  for 
necessaries,  (o) 

If  a  tradesman  trust  the  wife,  after  the  husband  has  forbiddea 
bim,  he  cannot  recov/^r,  and  it  is  sufficient  for  the  husband  to 
give  genera]  notice,  (by  advertisement  for  instance)  that  |»eople 
do  not  trust  his  wife,(/>)  and  this  should  be  done,  wherever  the 
husband  means  to  protect  himself  from  liability,  in  all  cases  of 
Toluntary  separation,  and  the  settling  a  separate  maintenance  ; 
for  until  these  things  become  matter  of  reputation  in  the  neigh- 
bourhood where  the  parties  reside,  the  husband  will  contiooe 
liable. (9)  Such  advertisement,  however,  will  make  it  oiatter  of 
reputation  and  protect  the  husband, (r)  as  effectually,  as  reputa* 
'tion  from  any  other  cause  ;  and  this  general  reputation  in  the 
place  where  the  husband  lives  is  safficieot,  though  it  do  not  ax*- 


(t)  Vide  cases  cited  1    Com.  on  (to)  Vide   cases  cited  I  Coo»»  oa 

Con.  1S4.  Con.  186  to  190. 

(/)  7  T.  R.,344.  8  John.   149.  15  (x)  3  Esp.  Rep.  225. 

id.  403.  Ante,  307.  (0)  12  John.  293. 

(u)  Vide  cases  cited  1  Com.  on  (p)  Ld.  Raym.'  444,  S, 

Con    186  (q)  id.  8  John.  Rep.  72,  3. 

<9)  12  John.  438.  (T)  ><1* 
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tend  to  the  place  where  the  debt  wa$  contracted,  (j)  Bat  in 
case  of  elopement,  though  the  tradesniiio  have  ao  notice  of  thui, 
if  he  trusts  the  wife,  the  husband  is  not  liable«(/) 

The  husband  is  not  liable  if  the  wife  live  apart  from  him  ob 
a  separate  maintenance,  by  deed  or  writing,  which  is  regularly 
paid,  and  known  or  published  as  above  mentioned. (u)  But  such 
maintenance  must  be  settled  in  writing,  and  some  payment  must 
be  shown,  (v) 

If  a  man  and  a  woman  liye  together,  and*  pass  in  the  world  as 
husband  and  wife,  the  man  is  liable  for  her  necessaries  or  coq< 
tracts,  the  same  aa  if  she  were  in  fact  his  wife. (a?) 

In  a  suit  for  necessaries  furnished  the  wife,  in  a  state  of  sep^ 
aration  from  the  husband,  it  must,  of  course,  be  proved  by  the 
plaintiff,  that  the  articles  furnished  were  suitable  to  the  state 
and  degree  of  the  husband  (x) 

VIIL  Alteration  ix  terms  of  contract  by  consent. — The 
parties  may.  by  consent,  vary  the  terms  of  their  contract  at  any 
time  before  breach  ;  and  a  written,  or  even  sealed  agreement 
may  be  thus  enlarged  or  modified  by  parol. (i/)  But  where  a 
time  of  payment  is  mentioned  in  a  writing,  or  where  no  time  is 
specified,  in  which  case  the  law  construes  it  payable  immedi- 
ately, no  parol  agreement  made  at  the  execution  of  the  contract, 
^xing  the  time  of  payment  different  from  its  terms  or  legal  im- 
port on  the  face  of  the  writing,  is  admissible ;  for  this  would  l>e 
to  vary  a  written  contract  by  parol. (z)  Nor  will  a  subsequent 
parol  agreement  to  vary  the  first  be  binding,  where  the  first 
wout&,  if  by  parol,  be  void  by  the  statute  of  frauds  ;  for  instance, 
wher^  such  first  agreement  concerns  land,  &c.(a) 

IX.  Contract  illrgal  or  impossible  to  perform,  or  be- 
come so. — Of  contracts  illegal  in  their  origin,  enough  was  said, 
ante,  132  to  146.  A  contract  to  do  an  act  physically  impossible^ 
at  the  time  of  contracting,  is  also  void,  ami  no  action  lies  for  its 
violation  ;  as,  to  build  a  large  house  in  a  ilay,  to  go  to  Rome  iQ 
a  day,  &c^(6)  And  it  is  the  same  in  law,  if  the  act  become  ille-' 
gal,  as  if  a  statute  should  pass,  preventing  the  performance  of 


!«)  12  Mod.  244.  (x)  I  Com.  on  Con.  192. 

I)  Ld.  Raym.444,  5.  1  Sua.  647.  {v)  I  John.  cas.  22.  3  John.  528. 

2  id,  706.  12  Mod.  372.  h)  8  John.  IB9. 

(fi)  id.  12  Mod.  244.8  John.   72.  (a)  15  id.  204,  per  Thompson,  ch. 

16  id.  38.  5  Bos.  ^  Pull.  148.  J. 

r)  8  John.  72,  3.  5  Bos.  k,  Pull.  (6)  Vide  Powell  on  Cqn.  160  to 

^  165,  &  cases  there  cited, 
(w)  Vide  I  Com.  on  Con.  214,  & 
^ases  there  cited. 
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the  cootract^  or  rendering  it  criminal ;  though  if  part  oxAj  be 
prohibited,  the  rest  mast  be  performed. 

So  when  the  thing  stipulated,  becomes  physically  impossible 
by  the  act  of  God,  (or  as  Sir  William  Jooes"  will  have  it,  **  inev- 
itable accident,*') (c)  this  equally  excuses  the  performance  ;  at 
if  a  lessee  coveo  :nt  to  leave  timber  standing,  which  is  blown 
down  by  a  tempest,  or  agree  to  restore  a  horse  which  dies  of 
disease,  without  the  borrower's  fault ;  or  where  A  contract* 
with  B,  to  serve  him.a  year  at  a  certain  salary,  to  be  paid  at  two 
several  times,  and  B  dies  before  the  year  has  expired,  and  after 
the  first  payment,  in  the  two  first  cases,  the  lessee,  or  borrow- 
er, would  be  discharged,  and  in  the  last,  A  loses  tiierest  of  hia 
salary,  and  is  discharged  from  his  service.  But  in  aH  these  ca* 
ses  the  agreement  must  be  performed  as  near  its  intent  as  may 
be.((l}     And  so  of  other  the  like  cases. 

X.  Air  INSOLVENT  DEBTOR. — When  the  assignees  of  an  insol- 
Tent  must  sue  on  his  debts,  vide  aute,  305. 

Where  three  assignees  are  appointed,  and  one  refuses  to  act, 
two  may  bring  the  action,(e)  and  where  one  partner  is  insolvent, 
his  assignees  must  join  the  other  partner,  in  an  action  for  the 
<lebt.(/)    . 

It  is  to  be  noted,  that  no  property  will  pass  by  the  assign* 
mentof  an  insolvent,  except  such  as  both  legally  and  equitably 
belongrto  him ;  but  not  property  which  he  holds  in  trust  for 
others,  as  guardian,  executor,  trustee,  ISic.  even  though  it  be  id 
money,  if  such  money  be  kept  by  the  insolvent  distinct  from  his 
other  property.(^} 

These  remarks,  with  those  made  ante,  305,  are  applioabie  to 
every  in;>olvent  under  whatever  act  discharged  ;  but  there  are 
some  peculiarities  attending  our  different  insolvent  acts,  which 
I  shall  hereafter  notice  as  1  proceed. 

A  discharge  under  the  act  of  1801, (A)  is  a  defence  against  dl 
debts  wherever  made.  Thii>  point  was  decided  in  Ftnniman  t. 
Meig9t{9  John.  326.)lt  is  impoi*sihle  to  determine  from  the  re- 
port of  this  case,  whether  it  arose  under  the  insolvent  act  of 
1801,  or  uf  181 1.(4)  but  be  this  as  it  may,  the  terms  of  the  dit* 


(e)  ^OMB  on  bailmeots,  104,  5.  (g)  10  John.  63.  id.  289.  2  John. 

(d)  Vide  Powell  on  Con.  444  lo  cas.  227. 

461,  &  cases  there  cited.  (fi)  1  R.  L.  by  Kent  k  BadclUT, 

(e)  13  John.  314.  428. 

^  C/)  1  cutty's  pi.  IS,  fr  caiet  (t)  8ms.  34.  ch.  I2i. 

there  cited. 
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-«barge  under  the  one(j)  are  equally  broad  as  authorized  by  the 
oiheT,(k)     Under  the  act  of  18]3,(/)  the  discharge  does  Dot 

tby  its  own  provisions)  affect  creditors  resident  without  the 
Jnited  States,  unless  two  thirds  in  amount  of  all  the  insolvent's 
creditors,  wherever  resident,  shall  join  in  the  petition  for  his 
discharge,  or  unless  such  foreign  creditor  petitions,  or  conies  ia 
and  accepts  a  dividend  under  the  act.  These  acts  and  decisions 
ha^e  all  uf  them,  however,  (as  we  shall  soon  notice)  been  qualfii- 
ed  '»y  subsequent  ones  of  the  United  States  and  of  this  states  by 
which  our  views  must  now  be  bounded  in  judging  of  their  ope- 
ration» 

An  insolvent  discharge  extends  to  such  debtf^  only  as  are  spe- 
citio,  and  to  which  the  creditor  can  make  oath,  or  which  are 
capable  of  liquidation  at  the  time  of  the  assignment,  and  unless 
the  debt  come  within  this  description,  it  will  not  be  discharged. 
(in)  Thus,  the  costs  arising  on  a  judgment  obtained  against  aa 
'  insolvent  before  his  discliarge,  are  a  debt  capable  of  liquidation , 
and  therefore  barred,  even  though  they  be  not  taxed  nor  the 
roll  sicned  ;(n)  but  this  would  be  otherwise,  if  no  judgment  was 
then  obtained,  though  some  part  of  the  costs  had  before  arisen^ 
For  these,  therefore,  on  obtaining  judgment,  the  party  may 
either  have  execution,  or  sue  the  judgment,  notwithstanding  the 
di:5rhargp.(a)  Within  this  principle,  also,  a  bond  to  perfect  the 
titlo  to  lands,  forfeited  at  the  time  of  the  discharge,  is  proveable 
under  the  act :  it  will  draw  a  dividend,  and  hence  no  action  caa 
be  maintained  upon  it  ;(p)  but  an  indorser«  bail  or  other  surety, 
paying  the  money  of  his  principal^  subsequen'  to  his  discharge^ 
becomes,  by  this  act,  a  creditor  for  the  first  time,  and  may  bring 
an  action  for  money  paid,  &c.  against  the  insolvent,  for  whom 
ihe  discharge  wilt,  in  this  case,  be  no  protection,  even  though 
such  indorser  had  been  charged  by  notice  of  the  insolvent  Qua- 
ker's default,  anterior  to  granting  the  discharge. (^)  And  an  in- 
dorser, who  is  discharged  before  the  note  indorsed  falls  due,  is 
Still  liable  as  indorser  ;(r)  and  such  is  still  the  law  with  regard 
to  all  our  old  insolvent  acts  ;  but  by  the  express  provisions  of 
the  act  to  abolish  imprisonment  for  debt,  in  certain  cases,  (5)  in- 
solvent indorsers  discharged  under  that  act,  are  exempted  from 
imprisonment  on  a  judgment  obtained  upon  such  indorsement, 
though  the  note  or  bill  indorsed  be  not  due  at  the  time  of  the 
discharge.     Equally  within  the  principle  we  have  been  considt 


{j  )  1  R.  L.  per  Kent&  Radeliff,  (9)  14  John.  403. 

431,  s.  7.  (v)  1  John.  37£. 

(k)  Hes8.  34,  ch.  123,  s.  4.  Cq)'  1  John.  cas.  73. 2  Gainers  e«». 
CO  1  N.  K.  L.  460.                            err  310,  S.  C.  6  John.  126. 

(m)  1  John.  cas.  73.  IB  John.  467.  (r)  15  John.  467. 

in)  3  John.  cas.  SO.  (t)  Sets.  42>  ch.  101,  s.  If. 
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ering,  is  n  lessee  liable  even  on  an  eicpress  covenant,  promisor 
tc.  to  pay  rent :  though  his  contract  exist  at  the  time  of  his 
discharge,  yet  the  rent  falling  due  tiiereupon  afterwards,  is  re- 
eoverahle  notvvithstanding  ;(f)  for  the  debt,  in  such  case,  arises 
from  the  occupation* (w) 

A  discharge  under  the  insolvent  acts  of  this  state  extends  at 
well  to  debts  due  from  the  insolvent  jointly  with  others,  as  his 
individual  debts  ;  though  it  will  not  operate  as  a  release  of  hit 
co-debtor  ;(r)  but  it  is  no  bar  to  an  actioo^of  trover,  or  for  any 
other  mere  wrong  ;(a;)  and  the  insolvent  act  of  181  If  did  not, 
by  its  own  terms,  extend  a  discbarge  even  to  a  judgment  obtain^ 
•d  in  an  action  for  a  tort. (a) 

A  discharge  nnder  the  act  of  1801  »(y)  and  1813,(2r)  may  be 
given  in  evidence  under  the  general  issue  ;  but  if  the  discharge 
be  obtained  after  plea  pleaded,  it  cannot  then  be  received  as  a 
defence  to  the  action,  unless  actually  pleaded  puia'darrein  con- 
tinvance,(a)  and  if  the  defendant  neglect  to  do  this,  he  may  be 
imprisoned,  or  sued  upon  the  judgment,  notwithstanding  such 
discharge  ;(A)  but  this  would  be  otherwise,  should  his  discharge 
be  obtained  too  late  to  be  pleaded  ;  as  if  it  be  afler  trial  or  jndg- 
inent.(G)  This  rule  requiring  a  dischaf^e  to  be  pleaded /wtV 
darrein  continuance y  in  the  cases  above  mentioned,  is  doubtless 
the  same,  witii  regard  to  discharges  under  any  of  our  insolvent 
acts.  A  discbarge  under  the  act  of  1811  cannot  be  given  in  ev- 
idence  with  the  general  issue,  unless  notice  be  given  thereof 
pnrsuant  to  the  act,  stating  that  the  defendant  had  beeiS  dischar- 
ged ;  with  tlve  name  of  the  Judge  or  Commissioner,  who  granted 
auch  discharge,  with  the  date  thereof,  &c.(J)  and  a  discbai^ 
is  conclusive,  and  can  only  be  impeached  by  fraud  or  other  par- 
ticular causes  specified  by  the  act ;  and  the  court  will  not  in- 
quire into  the  regularity  of  the  proceedings. (e)  Where  ao  ii> 
solvent  omitted  to  inventory  a  claim  against  (fie  United  States, 
but  received  it  after  his  discharge,  this  was  holden  to  render  it 
Toid.(/)  This  was  a  discharge  obtained  in  1793,  probably  un- 
der the  three-fourth  act  of  1788,  tbe  provisions  of  which,  as 
to  what  shall  render  a  discharge  void,  correspond,  in  the  main, 


r09John.  m.  (a)  Anti^,  326.  2  Caines,  S80.9 

Ct<)  Aiite,4I7,  n.  (2)  John.  255,  392.  3  id.  294.    I  Joha* 

tr)  3  Cafnc^s  Rep.  4. 11  John.  193.  cms.  133. 

rtr)  10  John.  289.  14  Jobn.  I2R.  (b)  id. 

[z)    Sen.  34,  ch.  123,  t.  25.  9  M  4  John.  191. 

JTohD.  161.  ((0  Vide  sera.  34,   ch.  123,  %,  € 

Cv)  1^  R«  L.  per  Kent  &  RadcUii^  4  John.  J91.  11  John.  162. 


(v)  I  l)f .  R.  L.  466,  s.  12^  (/)  3  John.  cas.  125. 


(«)  1  Caines,  249. 1  John.  300. 
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wiA  our  I^cr  insolrenl  acts  in  this  rea pect.(g)  It  has  beem 
holdea  that  a  fraudulent  coovejrance  of  property  before  the  act 
of  1811,  is  not  a  fraud  agaiaat  that  act  'Jh)  but  a  disch.irge  un- 
der that  act  on  a  petition  to  the  first  Juage,  and  completed  bj  a 
Commissioner)  is  void.(i) 

The  Supreme  Court  of  the  United  States,  in  Stnrges  r.  Crtmtir 
inskieUl,(j)  decided  that  the  insolvent  act  of  1811  was  uncon- 
«titntiooal  and  void,  except  for  the  purpose  of  discharging  the 
debtor  from  imprisonment.  That  was  an  action  on  two  prom« 
issory  notes,  dated  in  March,  1811,  and  the  act  was  passed  m 
the  April  next  thereafter.  The  court,  however,  do  not  appear 
io  ground  their  decision  upon  the  retro-active  operation  of  the 
statute  ;  but  go  upon  the  broad  principle,  that  insolvent  laws 
discharging  the  future  acquired  property  of  th^  insolvent  froia 
liability,  are,  so  far,  acts  impairing  the  obligation  of  contractS| 
and  conthivening  the  provisions  on  this  head,  contained  in  the 
•onstitution  of  the  United  States. (A:) 

Afterwards,  before  the  same  court,  in  McMillan  v.  McNeill, 
{I)  the  action  was  upon  a  contract  made  in  South  Carolina,  while 
both  parties  resided  there,  upon  which  the  defendant  became 
liable  in  1813,  biit  afterwards  removed  into  the  state  of  LouU^ 
iana^  under  an  ifisolvent  law  of  which  state,  passed  in  1608,  he 
obtained  (t»  terms)  a  discharge  from  all  his  debts.  The  court 
pronounced  this  proceeding  void,  so  fur  as  it  aflVcted  to  dis- 
•charge  the  future  property  of  the  defendant ;  and  that  there- 
fore it  was  no  bar  to  the  action,  biying  down  the  doctrine  ex- 
pressly, that,  although  the  insolvent  act  passed  long  before  the 
contract,  this  made  no  difference  in  the  application  of  the  prin- 
ciple established  in  Stttrges  v.  Cro'wninshield,  and  they'  repeat 
the  position,  that  this  is  a  law  impairing  the  obligation  of  con- 
tracts, and  therefore  void. 

Shortly  after  these  decisions,  a  general  attack  was  made  upon 
our  insolvent  laws,  in  the  case  of  Mather  and  Strong  v.  Bush, 
which,  with  several  other  causes  involving  the  application  of  the 
above  two  United  States'  cases,  were  brousicht  before  the  Su- 
preme Court  of  this  «tate.(m)  And  this  interesting  controver- 
sy has  resulted,  for  the  present,  in  the  adoption  of  the  follotv- 
ing  distinction  by  our  state  courts,  viz.  I  hat  where  citizens  of 
the  same  state,  make  a  contract  which  is  afterwards  discharged^ 
by  an  insolvent  law  of  the  same  state,  existing  and  in  force  at  the 


(g)   Vide   Greenlears  ed.  Laws,  (j)  4  Whcaton,  122* 

vol.  2.  20B,  «  11.  (k)  Art.  I,  b.lO. 

r/k)MO  John.  442.  (0  4  Wheaton,  209. 

(«/l0id,226.  (m)  U  J.bn.a38. 
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lime  of  the  cODtf^t,  such  discharge  i«  valid,  and  may  be  plead-* 
ed  ID  bar,  &c.  But  where  aa  insolvent  law  is  mnde  ftubaeqtient 
to  the  contract,  or  in  relation  to  future  contracts  between  citi- 
zens of  other  states,  it  is  inoperative,  so  far  as  it  aims  to  affect 
after  acquired  property.(n) 

In  an  action  on  a  judgment,  upon  which  the  def<>ndant  has 
been  imprisoned,  bat  discharged  on  petition,  under  the  act  for 
the  relief  of  debtors,  with  respect  to  the  imprtjtonmeiit  of 
their  per8oo6,(o)  the  defendant  must  plead  his  discharge  speci- 
ally, or  he  waives  the  privilege  granted  by  the  act,  of  future 
exemption  from  imprisonment  for  the  same  ca«se.(/9)  I'he  rea- 
son given  for  this,  is,  that  the  discharge  is  void  if  the  defendant 
be  convicted  of  perjury  in  obtaining  it.(^)  The  plait^tifT should, 
therefore,  have  the  chaivce  of  replying,  and  proving  this  fact ; 
and  if  the  defendant  omit  giving  him  this  chance,  by  iusisting 
on  his  diiicharge  by  plea,  he  waives  his  privil^i^e,  and  may  be 
imprisone'd  again.  A  provi<«ion  to  the  same  effect  exists,  in  re* 
lation  to  a  discharge  on  affidavit  from  imprisonment  under  the 
twenty-five  dollar  act.(r)  And  should  the  defendant  be  surd 
again  after  a  discbarge  thereupon,  and  omit  to  interpose  his 
plea  of  such  discharge,  it  would,  without  doubt,  be  adjudged  a 
waiver  of  his  privilege,  and  he  might  be  again  imprisoned  upon 
the  second  judgment ;  and  it  may  be  laid  down  as  a  rule,  that 
where  an  insolvent  act  grants  a  discharge  from  arres'  and  im- 
prisonment for  debts,  but  provides  that  such  discharge  shall  be 
void  for  certain  causes,  the  insolvent,  in  order  to  avail  himself 
thereof,  must  plead  it  in  discharge  of  hi^  person,  and  if  he  omit 
to  do  so,  it  is  a  waiver  of  the  privilege  he  acquired  under  it. — 
Such,  since  the  above  decision  in  Sturges  v.  Crovminshield^  &c* 
is  the  act  of  1811,  in  relation  to  certain  contracts,  and  it  hw  ac- 
cordingly been  determined  that  it  must  l>e  pleaded  ;($)  and  such 
is  our  present  *^act  to  abolish  impri.«ionment  for  debt  in  certain 
cases,'Yl)  under  which  most  insolvent  discharges  are  at  this  day 
obtained.  The  same  role  would  now  apply  to  a  discbarge  un- 
der the  first  section  of  the  *'  act  for  the  relief  of  debtors  with 
respect  to  the  imprisonment  of  their  per8ons,"(ii}  and  indeed, 
to  all  insolvent  discharges  afferting  the  person.  Even  where  a 
discharge  under  the  3-4.  or  2-3.  act,  or  the  act  of  181 1,  would 
be  void  as  to  property,  it  must  still  be  pleaded  as  to  person,  or 
the  defendant  loses  all  benefit  under  it :  even  exemption  from 
imprisonment.(18  John.  54.) 


[n)  W.  &  vid«  17  John.  108.  (r)  id.  395,  «.  12. 


(n)  M.  &  v'ldf.  17  John.  108.  (r)  i 

(o)l  N.  R.  L.348.  6)  1 

(»)  15  John.  152.  (/)  « 

(q)  IN.  R.L.  351,  •.C^  (k) 


18  John.  54. 
(/)  SPSS.  4?,  ch.  tor. 
(»)  Ses8.  42,  ch.  106» 
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f ORlf  OF   A  PLEA  OF   DISCHARGE   TO   AlV   ACTTON  ON  A  JUSTICE'S 
JUDOMKNT,  IN  ORDER  TO  EXEMPT  THE  DEFKNDANt's  BODY  FROM 

IMPRISONMENT,  (uoder  1  N.  K.  L.  394,  6,  s.  li^.) 

The  said  D  says,  that  the  said  P  ong^bt  not  to  ha?e  or  main- 
tain judgment  against  the  person  of  the  said  D  and  thereby  ren- 
der tiis  person  liable  to  imprisonment,  becanse  be  says,  that, 
at  the  time  of  the  rendition  of  the  said  judgment,  and  from  thence 
hilheilo,  the  said  D  had,  and  now  has  a  family  in  this  state,  and 
during  all  the  time  aforesaid,  was  not,  and  now  is  not  a  freehold- 
er.    And  the  said  I)  farther  says,  that  by  virtue  of  a  certain  ex- 
ecution, issued  upon  the  aforesaid  judgment,  he,  the  said  D, 
ivas,  on  the  first  day  of  August,  A.  D.  181^0,  arrested  and  com* 
mitted  to  prison  in  (he  common  gaol  of  the  county  of  Saratoga  ; 
and  did  there  remain  in  prison  for  mojre  than  thirty  days,  by 
virtue  of  the  said  execotion  ;  whereupon,  to  wit,  on  the  second 
day  of  September,  A.  D.  1820,  he,  the  said  D,  did  make  affida- 
vit before  A  B,  one  of  the  justices  of  the.  peace  of  the  said  coun- 
ty, in  the  presence  of  C  D,  the  gaoler  of  the  said  county,  ap- 
pointed to  keep  the  prison  aforesaid,  that,  at  the  time  of  the 
rendition  of  the  said  judgment,  and  from  thence  then  hitherto, 
and  then,  the  said  D  had  a  family  in  this  state,  and  during  ail  the 
time  aforesaid,  was  not  a  freeholder,  and  that  the  said  D  had 
been  imprisoned  as  aforesaid,  for  the  time  aforesaid.     And  the 
said  D  did  then  and  there  produce  and  deliver  to  the  said  gaol- 
er the  aforesaid  affidavit,  and  was  thereupon  discharged  from 
the  said  imprisonment,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided.     And  this  he  is  ready  to  verify. 
Wherefore  the  said  D  prays  judgment,  whether  the  said  P  ought 
to  have  execution  for  bis  debt  to  be  adjudged  to  him  in  this  be- 
half, on  or  against  the  person  of  the  said  D. 

Ifilie  imprisonment  be  of  a  single  man  for  sixty  days^  vary  (he 
plea  accordingly.  The  aoove  plea  can  also  be  easily  adapted  to  a 
dinharge  under  the  first  section  of  the  act  for  the  relief  of  debtors ^ 
4'C.(1  N.  K.  L.  348.     Vide  ante,  last  note  (u). 

Plea  of  a  discharge  under  the  "  act  to  abolish  imprisonment  for 
debt  in  certain  cases.^\$es%,  42,  ch.  101.) 

Tfee  said  D  says,  ^c.  {as  in  the  last,)  because  he  says,  that, 
after  the  making  the  said  sevenil  promises  in  the  said  declara- 
tion mi^ntioned,  and  before  the  commencement  of  this  suit,  to 
wit,  on,  (S^c.  at,  4-c.  the  said  D  being  then  and  there  an  inhabi- 
tant of  the  county  of  Saratoga,  and  an  insolvent  debtor,  with- 
in the  true  intent  and  meaning  of  the  act,  entitled  '*  an  act  te 
abolish  imprisenment  for  debt  in  certain  cases,*'  did  present  a 
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petition  to  James  ThompsoD,  Esq.  first  judge  of  the  Comi  of  « 
CoDimon  Pieas,  of  the  county  of  Saratoga,  setting  forth,  that 
th«  said  D  had  become  an  insolvent  debtor^  and  praying  that 
the  said  D's  estate  might  be  assigned  for  the  benefit  of  all  his 
creditors,  and  that  the  person  of  the  said  D  tnight  forever 
■  •  thereafter  be  exempted  from  all  arrest  or  imprisonment,  for  or 

I  by  reason  of  any  debt  or  debt:;,  due  at  the  time  of  making  such 

assignment,  or  contracted  for  before  tbaf  time,  though  payable 
alterwards  4  and  such  proceedings  were  thereupon  had,  agree- 
able to  the  directions  of  the  said  act,  that  the  said  James 
Thompson,  being  fir^t  judge  as  aforesaid,  on,  4^c.  at,  4x.  did, 
in  pursuance  of  the  said  act,  make  a  certain  discharge  in  wri- 
ting under  bis  hand  and  seal,  in  the  words  and  figures  following 
to  wit:  (Here  set  forth  the  discharge  verbatim,)  as  by  the  said 
discharge  will  fully  and  at  large  appear.  And  the  said  O  avers, 
that  the  said  D,  in  this  suit,  and  the  said  Richard  Hoe,  in  tha 
said  discharge  mentioned,  are  one  and  the  sanie  person,  aud 
not  other,  or  difi'erent.  And  this  the  said  D  is  ready,  &e* 
«?berefore,  &c.  (pray  judgment  as  in  the  last.) 

The  directions  given  by  Ch.  Justice  Pennington,  to  the  New- 
Jersey  Justice,  4^c.  in  his  treatise  on  «mall  causes,  p.  236,  6, 
7,  in  respect  to  proceedings  under  the  ini^olvent  acts  of  ihat 
itate,  liberating  the  defendant's  person,  ao  far  as  they  may  ba 
u^^eful  here,  are  as  follows  :  '*  That  as  the  insolvent's  persont 
are  exonerated  from  imprisonment,  the  process  against   them 
should,  in  general,  be  by  summons  :  no  notice,  however,  need 
be  taken,  either  in  the  summons  or  declaration  of  the  dt^barge 
of  the  defendant  under  the  law  ;  but  the  defendant,  in  case  be 
wishes  to  avail  himself  of  the  diftchurge,  to  protect  his  peAOD 
from  imprisonment,  should  plead  it.     If  the  plaintiff  niaao  to 
contest  the  fact  of  the  discharge,  he  should  denyy  by  a  short  re- 
plicaiiorif  that  the  dejttidani  Tscas  discharged  in  manner  and  form 
as  he  has  pleaded ;  hot  if  the  fact  be  admitted,  he  may  take 
jucl^^ment  against  the  defendant  io  be  levied  of  his  goods  and 
chattels.     The  execution  in  this  case,  is  to  go  without  the  uiiial 
clause,  **/or  the  wanty  ^c,  to  take  the  body^  tj-c." 

T%e  following  plea  of  discharge  under  the  3-4  act  rf  1801^ 
I      (I  /?.  L.  5y  Kent  andRadcliff,  428,)  was  adjudged  good  an  nen^ 
tral  demurrer.  inSupnme  Courts  October    Tert/i,  1816,  in  ff^es- 
tottf  surv,  of  Weston  4*  Willobyy  v.  Robinson ^  M.  S, 

And  for  further  plea  in  this  behalf,  leave  of  the  court  here,  for 
this  pnrpose,  being  first  had  and  obtained,  accordin*  to  the  stat- 
ute, ^c.  the  said  H  says,  that  the  said  R  ought  not  to  tmvc  or 
maintain  his  sifbresaid  action  thereof,  stgainst  him ;  because  he 
aays,  that,  after  the  making  the  said  several  promises  and  on- 
dertakingB  mentioned  in  the  Mid  declaration  of  the  said  K,  ami 
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lefore  tbe  Commencement  of  this  suit,  to*  wtt,  on  the  7tb 
day  of  January,  A.  D.  1806,  to  wit,  at  the  city  and  in  the  coan* 
ty  of  Albany,  the  said  H- being  then  and  there,  (9)  an  insolvent 
debtor  within  the^true  intent  and  meaning  of  the  act^  entitled 
**  an  act  for  giving  relief  in  cases  of  insolvency,'*  did,  in  con- 
junction  with  bo  many  of  hi» creditors,  (10)  who  had  debts  bona 
fide  owing  to  them,  amounting,  at  least,  to  three  fourths  of  alt 
the  monies  owing  by  him,  present  a  petition  to  Smith  Thomp- 
son, Esq.  one  of  the  Justices  of  the  Snpreme  Court  of  Judi- 
cature, of  the  state  of  New-York,(l  1)  setting  forth,  that  the  said 
H  had  become  an  insolvent  debtor,  and  that  the  petitioners  were 
desirous  he  should  be  discharged  in  pursuance  of  the  act  afore- 
said, and  praying  that  the  estate  of  the  said  H  might  be  assign- 
ed and  delivered  over  to  £  O,.for  the  benefit  of  his,  the  said 
H*8  creditors  ;  and  such  proceedings  were  thereupon  had, 
agreeable  to  the  directions  of  the  said  act,  that  the  said  Smith 
Thompson,  being  one  of  the  justices  as  aforesaid,  on  the  7th 
day  of  February,  in  the  year  of  our  Lord,  1806,  at  the  city  and 
in  the  county  of  Albany  aforesaid*  did,  in  pursuance  of  said 
act,  make  a  certain  discharge  in  writing,  under  his  hand  and 
seal,  in  the  words  and  figures  following,  to  wit :  "  To  all  to 
whom  these  presents  shall  come,  or  may  concern  :  Know  ye^ 
that  whereas  H  R,  of  M,  in  the  county  of  S,  an  insolvent  debt- 
or, having  produced  to  me  a  certificate,  under  the  hand  and 
seal  of  C  O,  the  a^^sisnee  of  the  said  insolvent,  ex(»cuted  in  the 
presence  of  two  credible  wknesses,  that  said  insolvent  had  grants 
•d.  conveyed,  assignc'd,  anddtilivftred  for  the  use  of  his  cred- 
itors, all  his  estate  real  and  personal,  both  in  law  and  equity,  in 
possession,  reversion,  or  remainder,  except  wearing  apparel 
and  bedding,  not  exceeding  50  dollars  in  value,  and  all  books. 
Touchers  and  securities  relating  to  the  same,  and,  having  made 
satisfactory  proof  before  me,  that  the  said  insolvent  had,  in  alt 
things,  conformed  to  the  directions  of  the  act,  entitled  **  an  act 
jfbr  giving  relief  in  cases  of  ihsolvency/'  passed  the  3d  day  of 
April,  one  thousand  eiglit  hundred  and  one  :  Now,  therefore, 
in  virtue  of  the  said  act.  1,  the  said  justice,  do  hereby  release 
and  discharge  the  said  H  R,  of  and  from  all  debts  due  by  him 


(9)  Under  the  present  2-3  act,  insert  here  the  words,  "  an  inhabitant  of 
<he  said  county, (the  county  of  which  the  insolvent  nrasan  inhabitant,  when 
the  application  for  discharger  was  made  ;)  and  ''  (or  these  words,  according 
to  the  fact)  *'  imprisoned  in  the  common  gaol   of  the  said   county  and.^* 
(Vide  1  N.  R.  L.  463,  s.  61) 

(10}  Under  2-3  act,  insert  here  these  word;,  ''  residing  within  the  United 
'States,'*    unless  2-3  of  all  the  insolvent's  debts  shall  have  been  signed  o£ 
(id.  460,  s,  1.  8.) 

(II)  These  discharges  under  the  2-3  act,  are  generally  granted  by  first 
judges  of  counties,  in  which  case  the  language  is  **  first  judge  of  the 
Court  of  Common  Pleas  ef  th*  county  of  ''  awl  so  according  to  tiM 
fact. 


.440  O*'  PLEAS. 

to  any  person  or  per^on9,  whomsoever  at  tbe  time  of  the  saiJI 
asfiignment,  or  contracted  for  before  that  time,  tboug;h  payable 
i^erwards,  aij^reeably  to  the  act  in  such  case  made  and  provi- 
ded. Given  under  my  hnnd  and  seal,  this  7tb  day  of  February, 
1806.  '  Smith  rMOMPsojr,(L.  b.")  Aa  by  the  said  discharge 
will  fully  and  at  large  appear.  And  ttie  said  H  avers,  that  the 
said  H  in  this  suit,  and  the  said  U  in  said  discharge  n^ention* 
ed,  are  one  and  the  same  person,  and  not  other  or  different. — 
And  this  he,  the  said  H,  is  readv  to  verify  ;  wherefore  he  prays 
judgment,  if  the  said  R,  his  action  aforesaid  thereof  against 
him,  ought  to  have  and  maintain. 

In  setting  forth  the  proceedings  under  the  various  acta  of  in- 
solvency, it  is  sufficient  to  state,  in  the  first  place,  enough  to 
give  the  judge   or  commissioner,  jurisdiction   of  the   matter^ 
and  then  to  say,  generally,  such  proceedings  were  thereupon  had^ 
f'C.  as  in  the  above  plea,  without  setting  forth  all  the  intermediate 
proceeding8,  between  the  petition,   ^c.  and  the  granting  the 
discharge.(v)     And  this  is  a  rule  as   to  setting  forth  the   pro* 
ceedings,  of  any  inferior  court.(z<})     But  if  the  defendant  un- 
dertakes to  set  forth  such  intermediate  proceedings,  he  must 
•how  that  they  conform  strictly  to  the   statute,  or  the  plea 
will  be  bad. (or)     But  where  the  plea  stated,  that  the  defendant 
was  in  custody  on  an  execution,  for  less  than  2,dOO  dollars,  and 
WHS  discharged  by  the  Court  of  Common  Plea«,  pursuant  to  the 
act  for  the  rehef  of  debtors,  with  re<*pectto  the  ifnprisonment  of 
their  persons,  it  wilt  be  intended,  unless  denied  by  the  plaintifTs 
replication,  that  the  Common  Pleas  had  jurisdiction. (y)  But  a  plea 
alledging  generallyAhiii  the  prisoner  was  discharged  out  of  cus- 
tody by  due  course  of  law,  is  bad  on    special  demurrer  ;(z} 
and  a  plea  of  discharge,  under  the  insolvent  act,  stating  general- 
ly, that  the  defendant  being  an  insolvent  debtor,  and  having  in 
all  things  conformed  to  the  directions  of  the  act,  had  in   pur- 
suance thereof,  obtained   his  discharge,  as  by  relation   to  the 
discharge  will  more  folly  appear,  is  bad.(a) 

X(.  Higher  securitv  oiveif. — This  is  where  one,  having  a 
debt  due  by  simple  contract,  accepts  a  security  for  the  same 
debt  by  an  instrument  under  seal  ;  as  if  the  debt  be  re- 
duced into  a  bond,  covenant  or  mortgage.  So,  if  a  judgment 
be  taken  or  obtained  upon  any  contract,  it  operates  as  an  extin- 
guishment thereof  But  a  contract  is  not  extinguished,  if  the 
security  be  only  of  equal  or  inferior  degree  ;  and  a  judgment, 
without  satisfaction,  must  be  upon  the  very  contract  itself^ 


v)  t  John.  91.    2  id.  363.  ,         {y\  %  John.  Rep.  433. 

Is)  id. 


7)  id. 
»  7  id,  7«,  (a)  3  John.  24«, 
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elaimed  to  be  discharged  by  it,  and  not  upon  some  other  iccuri- 
ty  i?iven  in  its  stead  ;  otherwise  it  is  no  extinguishment  of  the 
.  orii^inHl  contract,  without  actual  payment  or  sat f 9 friction,  ^^c. 
The  hioher  security  must  be  executed  by  the  party  to  the  first, 
in  order  to  extinguish  it,  and  not  by  a  third  per<4on  ;  though,  if 
one  partner  give  his  bond  for  a  partnership  debt,  it  has  been 
holden  an  extinguishment  thereof.  An  infant's  bond,  being 
void,  will  not  extinguish  his  contract  for  necessaries,  and  so  I 
presume,  npoo  the  same  principle,  no  security  which  is  void, 
<7an  operate  as  an  extinguishment ;  as  if  it  be  void  (ixr  duress^ 
coverture,  usury  and  the  hke.(6) 

Within  the  above  principles,  it  has  been  decided,  that  a  bond 
and  mortgage  will  not  extinguish  a  sealed  note  ;{c)  a  bond  and 
warrant  of  attorney  for  the  amount  of  a  previous  judgment, 
will  not  extinguish  the  first,  though  judgment  be  entered  upon 
the  bond  ;(^d)  and  a  judgment  00  a  covenant  to  pay  rent,  con- 
tained in  a  lease,  will  not  extinguish  the  « right  6f  distress  upoa 
the  same  hsase  for  the  same  rent.(e) 

But  if  the  higher  security,  a  judgment  confeesed,  for  in- 
stance* be  taken  merely  as  a  collateral  security  to  the  first,  it 
will  not  extiaguish  it,  without  satisfaction  ;  and  where  the  sec- 
end  security  is  between  dld*erent  parties,  and  for  other  debts 
beside  the  original  one,  and  not  for  the  exact  amount  of  that 
debt,  it  will  be  deemed  collateral^  without  any  express  agree- 
ment to  that  effect.  (/) 

Xn.  "Erasures,  alteratiojv,  4«. — When  a  deed  is  altered, 
•'in  a  point  material,  eitjier  by  the  party  or  a  strmger,  witliout 
the  privity  of  other  parties  concerned,  be  it  by  interiineaticn^ 
addition,  razing,  or  drawing  a  pen  through  a  line,  or  through 
any  material  word,  or  by  tearing  ofi"  the  seal,  it  becomes  void, 
(g)  But  if  a  stranger  alter  it  in  a  point  not  material,  it  does 
not  avoid  the  deed.  If  the  alteration  be  material  in  one  cove* 
nant,  it  avoids  all  the  covenants  in  the  deed  ;(/i)  but  where 
the  covenantors  are  bonnd  severally,  tearmg  off  one  seal,  shall 
Rot  discharge  the  other  covenantors,  for  it  is  a  distinct  deed  as 
to  each.(t) 


(6)    Vide    Bao.  Abr.  Ul.  Exlin-         Tc)  13  John.  240.  2  Binney,  146. 
guishment,  D.  and   the  authoritiei         (/)  H  John.  404. 
tii^re  cited.     Philadelphia  ad.  {£)  1 1  Co.  2«.  5  C#.  ^2. 

(c)  8  John.  54.  W  II  Co.  28. 

Cd)  II  id.  413.  (t)  5  id.  23, 
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XIII.  Several  pleas,  plea  ahd  notice. — ^The  defeodant  la 
a  justice^s  courts  should  always  plead  the  general  issue,  wbeo 
it  will  answer  his  purpose,  and  not  only  upon  a  special  plea 
alone^  especially  where  he  is  without  profe8sionul  assisitance  ; 
for  special  pleading  is  not  the  element  of  any  tn-diu  unless  he 
be  a  well  bred  lawyer.  Where  it  is  not  necessary,  it  only 
tends  to  endanger  the  defendant's  cause,  generally  speaking,  | 
and  to  give  both  him  and  the  justice,  a  great  deal  of  trouble 
and  embarrassment. 

Pleading  a  matter  with  the  general  issue,  however,  in  a 
separate  plea,  which  might  have  been  given  in  evidence,  under 
the  general  issue,  without  having  been  pleaded,  though  it  be  plea- 
ded badly,  will  not  prevent  its  being  given  in  evidence,  for  this 
is  merely  seeking  double  chance  to  get  the  matter  of  defence 
before  the  court,  like  several  counts  in  a  declaration,  and 
though  one  fall,  another  may  stand,  and  snpport  the  defence  ; 
and  in  order  to  give  the  defendant  an  equal  chance  with  the 
plaintiff,  in  this  respect,  which  he  had  not  at  common  law,  be* 
log  there  confined  to  a  single  plea  or  defence  for  each  cause  of 
action  stated  by  the  plaintiff,  the  legislature,  in  the  act  for  the 
amendment  of  thelaw,(j  )  authorizes  the  defendant,  by  leave 
of  the  court,  to  plead  as  many  separate  pleas  in  answer  to  any 
one  cause  of  action,  as  he  may  think  proper  ;  and  the  deien-  . 
dant,  in  practice,  does  this  of  course,  subject  to  be  driven  to 
his  election  of  what  pleas  he  will  abide  by,  provided  they  be 
altogether  inconsistent,  and  the  plaintiff  objects  to  their  stand- 
ing together,  before  he  replies  to  them.(^)  But  in  a  qui  taoi 
action,  the  defendant  can  plead  only  one  plea  to  each  cooat^ 
(/)  as  at  common  law. 

Where,  however,  there  is  a  ri^ht  to  plead  double,  hardly  anv 
pleas  will  be  holden  inconsistent. (m)  The  general  issue  and 
a  tender,  either  of  part  or  the  whole,  has  been  holden  so,  as 
presenting  too  great  an  incongruity  on  the  record  to  be  tolera* 
ted  ;(n)  and  that  tender  and  alien  enemy  cannot  be  pleaded  to- 
gether, even  to  different  counts  :(o)  nor  in  trespass,  pleas  of 
the  general  issue,  alien  enemy,  and  a  justification. (;?)  AV 
lie/  record  and  payment  are  also  inconsistent,  for  they  require 
different  trials  ;  the  first  must  be  tried  by  the  record ;  the 


O)  1  N.  R.L.5I9.  (n)   4   T.  R.    1*4,  5  id.  97.   4 

Ik)  Vide  I  Dunlap's  N.  T.  Pract.  Taunt.  459.    10  East,  326. 

470,  71,  V:  cases  there  cited.  (o)  10  East,  326. 

(/)  2  Wils.  21.  Com.  Dig.  pleader,  (p)  12  East,  306,  &  Yide  Black. 

£.  2.  Rep.  Id2t}. 

(»)  Vide  6  TaunL  340. 
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latter  by  the  justice  or  i^ty.(jq)    And  where  the  defeDdaot 
pleaded  payment  before  the  day,  and  at  the  day,  the  court  or- 
dered the  first  plea  struck  oat^  because  it  might  be  given  in  ey* 
idence  nnder  the  last  ;(r)  but  the  court  will  not  be  nice  in  dig* 
criminating  between  the  different  pleas,  in  order  to  test  their  * 
coniii8tency.(s)     if  the  defendant  rely  upon  title,  in  a  defence 
of  an  action  of  trespass  oo  lands,  he  will  be  confined  to  plead 
it  specially,  and  will  not  be  allowed  to  interpose  the  general  is- 
sue, either  in  the  justice's  court,  or  when  it  comes  to  the  court 
of  Common  Pleas. (^)      With  these  exceptions,  the  defendant 
may  plead  as  many  pleas  as  be  thinks  proper,  in  answer  to  the 
same  matter,  however  contradictory  and  inconsistent  they  may 
appear.(v)     If  the  plaintiff  have  demurred,  or  replied  to  the 
pleas,  (he  court   will  not  afterwards  require  the  defendant  to 
elect,  however  inconsistent  they  may  be.(l  John.  cas.  246.  S. 
C.    Colemao,  91.) 

The  above  distinctions  are,  however,  more  formal  than  nnh* 
ftantial,  for  by  the  last  mentioned  statute, (v)  all  matters  of  de« 
fence  may  be  given  in  evidence,  under  the  general  issue,  pro- 
vided the  defendant  gives  notice  thereof  with  bis  plea.     This 
is  only  a  more  easy  manner  of  pleading  the  matter  of  defence, 
and  the  notice  must  inclilde  .substantially  the  same  facts   truly 
set   forth  as  a  special  plea  of  the  same  matter,(tv)  though    it 
will  be  regarded  with  less  strictness  than  the  latter^  in  matters 
of  form  ;(a;)  but  evidence  of  matter  which   it  does  not  set 
forth,  cannot  he  iciven    unless  admissible   without  notice. (y) 
The   proper  mode  of  testing  its  valnlity  is,  to  see    whether 
it  would  he  good  on  general  demurrer,  if  its  matter  were 
specially  pleaded. (i-) 

This  notice  cannot  be  given,  unless  the  general  issue  be 
pleaded,(a^  and  matter  triable  by  a  jury,  cannot  be  given  no- 
tice of  with  the  plea  of  ntd  tiel  record.{b)  The  giving  notice 
of  special  matter  will  not,  like  a  special  plea,  be  construed  to 
admit  and  avoid  the  plaintiff's  declaration,  (c)  And  as  the  plain- 
tiff cannot  reply  to  a  notice,  he  will  be  allowed  on  the  trial  to 
give  in  evidence,  in  answer  to  the  defence  contained  in  the  no- 
tice, any  matter  which,  had  the  pleadings  been  special,  would 


(9)  Coleman,  41.    1  John.  cat.  (f)  1  N.  R.  L.  515,  t.  1. 

104.  S.  C.   Coleman,  76.  (w)  14  John.  89.     1 1  id.  494« 

(r)  I  John.  cat.  1^.  ix)  8  John.  455.  14  id.  89, 

(f)  id.  (y)  11  id.  494. 

(0  I  N.  R.  L.  390, 8.  7.  2  Cainef,  (»)  t3  John.  475. 

S8.  (a)  3  Caines,  150. 

(u)  1  Dunlap't  N.  T.  Pvact.  471,  (6)  13  John.  329.  8  id.  8S. 

%  k  cases  there  cited.  (c)  8  id.  109. 
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have  formed  the  subject  of  a  replicatioo  ;  and  this,  on  tba  oth- 
er haod,  the  defendnnt  may  rebut  by  evideoce  of  jfacts,  whicli> 
would  have  coostituted  bis  rejoiDder.(d) 

Thuf,  the  defendant  may  take  three  chances  of  getting  in  bi« 
matter  of  defence.  1.  It  may  be  evidence  under  the  general 
issue  ;  2.  He  may  plead  it :  or,  3.  He  may  give  notice  thereof 
tvith  the  general  it^sue,  and,  in  genernt,  he  may  both  plead  and 
give  notice  thereof,  i%Rh  the  general  is«ue,  adapting  his  ple^as 
and  notice  to  every  posbible  shape  in  which  his  proot'may  be  ex- 
pected. He  is  thus  pl'ciced  on  an  equal  fooling  with  the  plain- 
laff^  by  whom  be  is  assailed,  perhaps,  with  his  variety  of  coQnts.(/} 

OP  THE  aVALITlES  OF  PLKAS  IN  BAR. 

» 

f.  A  plea  in  bar  must  be  adapted  to  the  nature  of  the  action, 
and,  accordingly,  not  guilty  in  covenant,  or  nil  debet  iu  tre^pass^ 
would  be  bad  on  general  demurrer  ;  and  so  oi'  the  like  cases. (m) 

2.  Every  plea  must  answer  the  whole  declaration,  or  the  par- 
ticular count  or  counts  in  tbe  declaration,  to  which  it  is  intended 
to  answer. (n)  i  ne  meaning  of  thi8  is,  that  it  must  iitate  suffi- 
cient matter  to  show  that  the  plaintiff  cannot  sustain  his  action, 
if  the  plea  be  true,  in  respect  of  the  declaration,  count  or  counts 
answered  ;(o)  but  there  may  be  one  plea  to  one  count,  and  an- 
other to  another  count  in  the  same  declaration,  ns  we  before 
mentioned  ;  and  we  have  also  just  seen  that,  by  statute,  there 
may  be  several  difierenC  pleas  to  the  whole  declaration  or  to 
different  counts  in  the  same  declaiation,  or  both.(p)  Kach 
plea  must  be  sufficient  in  itself,  if  true,  to  bar  the  entire  cause 
of  action  it  is  intended  to  meet. (9)  For  example,  a  declariflioa 
in  trespass  contains  two  counts,  one  for  trespass  on  lands,  and 
another  for  taking  goods.  The  defendant,  to  the  first  count, 
ma}  plead  a  licence,  to  the  second,  the  statute  of  limitations,  and 
to  both,  he  may  plead  not  guilty,  and  any  other  plea  or  pleai> 
as  a  release,,  accoid  and  satisfaction,  arbitrament,  ^. 

3.  Every  sppciat  plea  of  justification  admits  tbe  truth  of  tbe 
declaration,  or  count  to  "which  it  is  pleaded  ;  and  mnst  state 
some  circumstances,  which  either  excuse  tbe  fact  complained 
oC  or  show  it  to  be  lawful ;  for  if  it  do  not  admit  the  fact,  it 
amounts  to  the  gener^  issue,  and  is  objectionable,  for  that  rea- 
son, on  Special  demurrer  ;  because,  instead  of  pleading  a  long 


(cf;  7 id.  111.  (o)id. 

(0  Aute,39D,  k  vide  5  Taan^  (v)  Ante,  442,  444. 

fS8.  Cro.  Jac.  86.  (o)  2  John.  Rep.  4^7. 

(m)  IChitty's  pi.  507,  8. 

\n)  Vide  cases  cited  1  Donlap^s 
•ir^  Y.  PiacU  46J,  t.  ' 


mi 
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itflte  ef  fricti  which  amouot  to  it,  the  general  isgue  itself  should 
be  directly  pleadcd.(r)  But,  though  it  be  said  that  a  special  plea 
admits  the  facts  stated  in  the  declaration,  this  must  be  under- 
stood as  being,  when  the  general  iaaue  is  not  pleaded  at  the  same 
time,  and  to  the  same  matter  ;  for,  if  this  be  the  case,  the  plain- 
tiff is  bound  to  prove  his  %ifhole  cause  of  action,  and  each  plea 
Stands  in  its  full  force,  unimpaired  by  any  other  plf^a.  This  im- 
plied admission,  therefore,  only  respects  the  particular  plea  it- 
self, in  its  relation  to  the  declaration  or  count  answered  by  it. 
And  the  plaintiff  cannot  nvail  himself  even  of  an  express  admis- 
sion in  one  plea,  as  evidence  of  a  fact  denied  m  the  other.(9) 

4.  The  plea  must  be  single,  that  is,  contain  only  one  mattery 
or  point  of  defence.  For  instance,  a  reloa^e,  accord  and  satis* 
faction,  &c.  cannot  be  jumbled  into  a  single  plea,  but  should  be 
made  the  subject  of  separate  pleas  ;  though  any  number  of  facts^ 
calculated  to  make  only  one  point  of  defence,  must  nect'ssarify 
be  inserted  in  the  same  plea.  Thus,  in  justifying  the  seizure 
of  goods  un<]er  an  execution  where  the  action  is  by  a  stranger^ 
the  plea  must  set  forth  a  judgment,  an  execution,  the  delivery 
thereof  to  the  officer,  thjit  the  goods  were  the  property  of  the 
defendant  in  the  execution,  &c, ;  for  these,  though  distinct  (acts, 
must  all  be  stated  in  order  to  make  out  the  point  of  defence, 
which  is  the  right  to  seize  the  gpods^  and  so  of  almost  every 
special  plea.^(<) 

5.  The  degree  of  certainty  required,  is  much  the  same  with 
a  plea  in  bar,  as  a  declaration, (vide  ante,  321  ;)  but  no  place 
need  be  mentioned  in  a  plea,  unless  it  be  matter  of  substance* 
(1  Chitty's  pi.  617.)  The  particular  degree  of  certainty  nc- 
cessarjy  will  be  better  understood  by  the  forms  which  I  shall 
give. 

6.  A  special  plea  must  be  direct  and  positive,  and  not  argu- 
mentative, that  is,  should  directly  aflirm,  or  deny  the  matter  to 
be  in$>isted  on,  or  traversed,  according  to  legal  understandings 
and  not  state  a  great  variety  of  facts  and  circumstances,  leavinq^ 
the  point  of  defence  to  argument  or  inference  therefrom.  Thup, 
in  pleading  a  license  to  an  action  of  trespass,  instead  of  stating 
the  donversation,  or  other  facts  from  which  you  intend  to  have 
a  license  inferred  on  the  trial,  you  are  to  sdy  directly,  in  your 
plea,  that  the  plaintiff  gave  you  ^'  leave  and  licence,"  &.c.(tf) 


(r)  Vide  1  Chitty^s  pi.  S\U  (/)  VHe   cases  cited  1  Dunlap^s 

(*)    5  Taunt.    228,     Vide     also     N.  Y.  Pract.  462,  3. 
Cre.  Jac.  H.  (u)  Vide  I  Chitty^s  pi.  518,  19. 
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7.  Every  plea  should  be  so  pleaded  as  to  be  capable  of  trial, 
that  is  to  say,  it  should  contaio  matter  of /acr,  the  existence  of 
which  may  be  tried  b^  a  jury,  or  matter  of  record^  which  is  tria- 
ble b^  the  record  itself.  Thiis,  if  I  be  sued  for  taking  a  man's 
goods,  and  I  wish  to  justify  such  takings  by  pleading  a  levy  un- 
der an  attachment,  it  is  not  enough  for  me  to  say  that  /  lawfully 
took  the  goods  under  an  attachment^  for  this  is  a  mere  inference 
of  law,  but  1  must  set  forth  the  attachment,  and  if  1  was  plain- 
tiff therein,  I  must  show  in  my  plea,  that  i  obtained  it  regularly^ 
hy  stating  the  manner  thereof,  in  order  that  it  may  be  seeo 
whether  my  inference  be  a  just  one,(v) 

A  defect  in  the  3d,  4th  and  6th  qualities  above  enumerated, 
could  only  be  objected  to  by  special  demurrer.(w)  A  lack  of 
the  other  qualities  above  mentioned,  would,  in  general,  be  mat- 
ter of  substance,  and,  therefore,  bad  on  general  demurrer. 


SECTION  XI. 
FORMS  OF  SPECIAL  PLEAS  m  BAR. 

(The  commencement  is  as  follows : — title  to  he  varied  as  direct*^ 
ed  antCt  332.) 

Richard  Roe,     ^  ^^^^^  ^j^^j  ^j^^  general  issue  adapted  to  the  ac- 

r       ^  /'  L        i      tion  as  directed  ante,  425,  6.) 
James  Jai:kson.  )  '        '     y 

And  for  further  plea,  the  said  D  says,  that  the  said  P  ought 
not  to  have  and  maintain  his  action  aforesaid  thereof,  against  the 
said  D,  because  he  says,  (tnaUer  of  the  plea,) 

Plea  of  a  former  recovery  in  bar. 

That  on  the  1st  day  of  September,  A.  D.  1819,  at  a  court 
holden  before  £  F,  Esq.  one  of  the  justices  of  the  peace  of  the 
county  of  Saratoga,  at  the  town  of  Saratoga  Springs,  in  the  said 
county,  the  said  P  impleaded  the  said  D,  for  the  same  identical 
cause  of  action,  in  the  said  P's  said  declaration  mentioned  ;  and 


8 


»  id.  519,  20. 

[w)  Vide  I>unlap»«  N.  Y.  Prtc. 
460.  I  Cbitty'«  pi.  S13,  ol9« 
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inch  proceedings  were  thereopoo  had,  in  the  same  court  in  the 
filea  aforesaid^  that  afterwards,  to  wit,  on  the  lOtb  day  of  Sep- 
tember, A.  D.  1819,  at  the  said  town  oi  Saratoga  iiprings,  the 
said  P«  hy  the  judgment  of  the  same  court,  recovered  against 
the  said  D,  ten  dollars  damages,  as  well  for  the  same  identical 
cause  of  action  in  the  said  declaration  mentioned,  as  for  his  costs 
of  that  suit. 

If  in  debt,  say  ten  dollars  debt,  {or  as  the  sum  is)  and  also  two 
dollars,  (or  as  the  sum  m,)  his  costs  of  that  suit,  being  for  the 
same,  &c. 

PUa  of  a  former,  suit^  and  judgment  in  favour  of  the  defendant^  in 
Tohich  the  plaintiff  set  off  his  demand* 

That  on  the  1st  day  of  September,  A.  D.  1819,  at  a  court  be- 
fore E  F,  Esq.  one  of  the  justices  of  the  peace  of  the  county  of 
Saratoga,  at,  &c.  the  said  D  impleaded  the  said  P,  in  a  certain 
plea  of  trespass,  (or  as  the  plea  is)  and  such  proceedings  were 
thereupon  had,  in  that  court,  in  the  plea  aforesaid  that  after- 
wards, to  wit,  on  the  10th  day  of  September,  A.  D.  1819,  at, 
&c.  the  said  D,  by  the  judgment  of  the  said  court,  recovered 
against  the  said  P,  ten  dollars  damages  and  costs  of  suit,  and  the 
said  D  avers,  that,  in  the  said  action  before  the  said  £  P,  he, 
the  said  P,  did  set  off  against  the  demand  of  the  said  D,  in  the 
same  action,  the  same  identical  cause  of  action  set  forth  in  the 
said  P's  declaration  ;  which  cause  of  action  so  set  off  as  afore- 
said, with  the  other  matters  in  question  in  the  said  ouit,  were 
then  and  there  heard,  tried  and  deterouned  by  the  said  court 
before  the  said  E  F. 

Plea  ef  a  former  action^  in  tvhich  the  plaintiff  ought  y  but  neglected 

to  set  off  his  detnand. 

That  the  said  D,  after  the  cause  of  action  in  the  said  P's  dec- 
laration in  this  suit  mentioned,  if  any  such  there  were,  had  ac- 
crued, and  before  the  commencement  of  this  suit,  to  wit,  on,  he. 
at,  kjc.  at  a  court,  hoiden  before  E  F,  Esq.  one,  &c.  impleaded 
the  said  P  in  a  plea  of  trespass  on  the  casp.  upon  contract,  and 
such  proceedings  were  thereupon  had,  in  the  said  court,  in  the 
plea  sdbresaid,  that,  aftt^rwards,  ou,  &c.  at,  &c.  the  said  0,  by 
the  judgment  of  the  said  court,  recovered  against  the  Sdid  P,  ten 
dollars  damages  and  costs.  And  the  said  D  avers,  that  the  said 
P  did  neglect  to  plead,  or  set  off  against  the  demand  of  the  said 
D/  in  t^e  action  aforesaid,  before  the  said  E  F,  the  demand  and 
cause  of  action  in  his  declaration  in  this  suit  mentioned.  And 
the  said  D  also  avers,  ihat  the  said  inuit,  before  tite  said  E  F,  was 
commenced,  after  the  cause  of  actioit  mentioned  in  the  declara- 
tion in  this  suit  had  accrued^  if  any  such  there  were. 
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Farmer  trials  and  judgment  for  the  defendant ,  upon  ihe  tame 

matter. 

That,  on,  &c.  at,  &c.  at  a  coart,  holden  before  E  F,  Esq.  one, 
&c.  the  said  P  implisaded  the  said  D,  for  the  same  identical 
cause  and  causes  of  actioo,  in  the  said  P's  declaration  meDtion- 
ed  ;  and  such  proceedings  were  thereupon  had,  in  that  court  in 
the  pJea  aforesaid,  that,  afterwards,  to  wit,  oa,  &c.  at,  &c.  as 
wer  the  said  P,  as  the  said  D,  appeared  in  the  said  court,  before 
the  said  E  F,  justice  as  aforesHid,  and  aAer  the  proofs  and  alle- 
gations ot  both  the  said  parties  were  then  and  there  heard, 
touching  and  coiicerning  the  same  identical  cause  and  causes  of 
Action  in  the  said  P^s  declaration  here  set  forth,  and  the  said 
suit  before  the  said  £  F,  had  then  and  there  been  tried  upon  the 
said  proofs  and  allctrutions,  it  was  thereupon  determined  and  ad- 
judged, at  and  by  the  same  court,  holden  before  the  said  jus- 
tice, that  the  said  P  should  go  thereof  without  day,  and  that  the 
•aid  D  recover  dgJiinst  the  said  P  thirty-one  cents, for  his  costs, 
by  him  expended  in  and  about  the  defence  of  the  said  suit. 

As  these  former  trials  must  be  pleaded  in  a  justice's  court,  aod 
are  not  admissible  in  evidence  under  the  general  issue,  even  in 
an  action  of  assumpsit,  or  on  the  case,(10  John.  111.  id.  146. 
12  John.  465,)  i  have  endeavoured  to  generalize  the  language 
of  the  above  plea,  so  as  to  make  it  a  proper  form  of  introducing 
a  former  trial  on  the  merits,  in  all  possible  cases,  whether  the 
trial  were  by  jury,  cr  before  the  justice,  without  going  the  de- 
tailed and  technical  round  of  statmg  the  particular  cause  of  ac- 
tion, trial,  verdict,  and  judgment,  adapted  thereto  ;  the  instrac- 
tion^upon  which  head  would  require  a  little  volume  of  itself.  I 
think  1  have  succeeded  ;  and  that  this  brief  and  general  plea 
.will  be  found  sufficient  upon  the  liberal  principles  which  gov* 
ern  pleas  in  bar  in  a  justice's  court 

If  there  be  several  counts  in  the  plaintiff's  declaration,  some 
of  which  are  for  the  former  cause  of  action,  and  some  for  an- 
other cause,  this  plea  may  be  narrowed  to  meet  the  count  ac- 
cordingly. And  it  can  do  no  harm  to  meet  each  count  separ- 
ately with  this  plea.  There  are,  perhaps,  no  instances  in  a 
Justice's  court  in  which  the  plaintiff's  or  defendant's  ingenuity 
is  more  frequently  taxed,  than  in  the  effort  to  maintain  a  re-tri- 
al  of  a  cause  on  the  one  hand,  or  to  defeat  it  on  the  other. 
Sometimes  when  a  plaintiff  fails  in  one  form  of  action,  he  will 
resort  to  another  for  the  same  cause  :  he  has,  perhaps,  split  a 
cause  of  action  into  several  parts,  and  tried  only  one,  anti  is  now 
going  for  another  part ;  his  former  declaration  was  perhaps  ob- 
flcare  and  ec^uivocal ;  and  it  is  a  question  many  timas  daabtlal 
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iri  evidence,  wbnt  was  stibmittecl  and  what  withdrawn  from  the 
consideration  of  the  court  or  jury  ;  and  so  of  matters  which 
formed  the  snbject  of  a  set  off,  in  a  former  suit.  But  the  de* 
cisions  of  the  Supreme  Court,  on  these  topics,  seem  to  meet  bU 
most  every  difficulty  which  can  possibly  arise. 

With  regard  to  the  plea  of  a  foi*mer  trial  or  recovery,  we 
have  8een,(x)  that  the  plaintiff  may  sometimes  elect  to  bring  one 
of  several  kinds  of  actions  for  an  injury  ;  and  from  th3  loose 
manner  of  pleading  in  a  justice's  court,  it  would,  many  limes,  be 
almost  impossible,  frooa  the  mere  record,  to  preserve  the  iden- 
tity of  actions,  even  wliere  they  were,  in  both  instance?,  inten- 
ded to  be  for  the  same  cause,  both  in  form  and  substance.  In 
order  to  obviate  these  difficulties,  it  has  been  determined  that  if 
the  plaintiff  bring  one  kind  of  action,  and  judgment  be  given 
against  him,  this  may  be -pleaded  in  bar  to  another  description 
of  action  for  the  same  cause  ;  and  it  has  been  estnbli  shed  as  a 
rule  on  the  subject  of  this  plea,  that  the' same  cause  ofaption  is, 
where  the  evidence. will  support  both  actions  in  a  different  form, 
thereby  making  the  evidence  given  in  the  first  action,  the  test 
of  its  identity  with  the  8econd.(i/) 

^Yfaen  a  demand  has  once  been  submitted  to  a  jury,  and  pass- 
ed upon  by  them,  it  is  a  complete  bar  to  another  action  for  the 
same  cause,(z)  whether  a  judgment  be  entered  on  the  verdict  or 
not,(a)  if  tried  by  a  jury  ;  and  it  is  equally  a  bar,  if  the  cause 
be  finally  submitted  to  the  justice,  wh<»lher  he  ever  give  a  judg« 
ment  upon  it  or  not. (6)  And  the  particular  form  of  the  verdict 
or  judgment  will  not  vary  its  effect ;  for  where  the  verdict  was 
no  cause  of  action^[c)  in  one  case,  and,  in  another,  the  justice,  ' 
aflec^  having  taken  time  to  advise,  suffered  the  plaintiff  within 
the  four  days  to  withdraw  his  action,  and  gave  judgment  of  non- 
■nit  against  hi4D,((2)  the  proceeding  was  holden  a  bar  in  both 
instances,  though  the  plaintiff  contended  that  the  verdict  in  the 
first  was  equivalent  to  a  nonsuit,  and  that  he  had  a  right  to  with- 
draw and  be  sonsuited  in  the  second.  A  verdict  against  the 
plaintiff  for  costs  merely,  without  any  damages,  will  have  the 
same  effect ;(«)  and  if  a  demand,  consisting  of  a  single  item,  be 
barely  stated  to  the  jury,  among  other  things,  who  neglect  to 
pass  upon,  or  notice  it  from  any  cause,(/)  or  if  a  demand  be 
•ubmitted  to,  and  disallowed  by  them,(^)  this  will,  in  each  case. 


Cx)  Ante,  313,  14,  IS.  (eS  2  W.  181. 

(y)  7  John.  20.     3  Wil«,  804,  id)  II  id.  457. 

(s)  6  John.  168.  II  icL  530. 16  Id.  le)  2  id.  191. 

136.  (/)id.210. 16  id.  13«. 

(a)  2  id.  181.  id.  191.  {£)  U  id.  3<»5. 16  id.  I3S. 
(6)  U  id.  457, 
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(operate  as  a  perpetaal  bar  to  an  action  for  the  came  ;  and  ^bouU 
a  subsequent  jur}*  allow  such  submitted  or  disallowed  item  or  de* 
mand,  among  others  proi>erl^  allowable,  the  verdict  and  judg^ 
D)ent  will,  thereby,  be  taii  tf^d  for  the  whole,  and  refersed  en* 
tirely.(^)  And  where  a  demand  is  submitted  and  only  a  part 
thereof  allowed  by  a  justice  or  jury,  it  is  eqaally  a  bar  to  a  fu- 
ture claim  for  the  whole ,  and  every  part  of  the  claim  submit- 
ted.(») 

It  is  upon  the  principle  last  stated,  that  a  plaintiff  is  not  al- 
lowed to  split  his  demand,  whether  it  sound  in  tort  or  contract ; 
and  where  a  constable  on  an  attachment  against  A,  took  three 
bed  quilts,  and  one  bed  at  the  same  time,  the  property  of  B, 
who  brought  a  suit  against  him  for  taking  the  quilts  only,  and  a 
trial  and  judgment  was  had  thereon  ;  B  was  holden  barred  of  hia 
further  action,  not  only  for  the  quilts,  but  the  bed  also,  for  here 
was  one  indivisible  act,  constituting  an  entire  cause  of  acMon.(j) 
And  so  w  here  the  plaintiff  brought  separate  suits  upon  the  sao^ 
note,  the  lirst  suit,  thou^  but  for  a  small  part  of  the  note,  was 
holden  a  perpetual  bar  to  a  recovery  of  the  residue,  and  this 
would  not  be  tolerated  even  in  a  proceeding  by  attachment^ 
against  an  absent  defendant,  who  is  not  [>resent  to  plead  the  first 
trial  in  bar  ;  but  all  the  subsequent  judgments  will  be  reversed 
notwithstanding. (^)  And  iUe  same  doctrine  was  held,  where 
three  barrels  of  {K)t- ashes  were  sold  at  the  same  time,  and  the 
Tendor  brought  his  action  and  recovered  for  one  of  them  :  This 
'  barred  his  claim  for  the  whole  ;(/)  for,  say  the  court,  different 
actions  cannot  be  sustained  for  goods,  unless  they  be  sold  al  dif- 
ferent timesy  or  in  different  parcels. 

But  there  r.re  certain  judgments,  as  we  shall  see  more  at  large 
hereafter,  which  will  not  operate  as  a  bar.  ^  bus,  a  nonsuit,(fii) 
or  a  juflgnient  against  the  plaintiff  on  a  plea  in  abatement,  de- 
murrer ibr  form,  ^c.(n)  will  not  prevent  a  second  action  for  the 
same  cause.     But  of  this,  when  we  speak  of  judgments. 

And  the  plaintiff  may  waive,  on  the  trial,  and  withdraw  (torn 
the  consideration  of  the  court  or  jury,  any  distinct  cause  ofac* 
tion,  although  it  come  within  the  general  scope  of  his  declara- 
tion ;  aud  yet  have  his  second  nuit  therefor,  declaring  thereio 
in  the  same  form  as  in  the  hrst  suit ;  and  this,  although  the 
plaintiff  recover  under  bis  declaration  in  the  first  suit  for  cau- 


(/O  id.  (k)  16  Id.  121.  id.  136.  S.  P. 

(/)15. 

_  , (m)  10  ._ 

S.  P.  (n)  Potty  judgmeots* 


( 0  16  id.  136.  2  Sir.  12,  59,  S.  P.    (ij  15  John.  229. 
O' ;  15  John.  432.  16  id.  136.    (m)  10  id.  .%3. 
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tes  of  action  not  ivaived.(o)  Id  sncb  cases,  ifthe  declaration  in 
th^  tirst  suit  be  broad  enough  to  embrace  tbe  subject  ofthe* se- 
cond action,  it  is,  prima  facie,  evidence  in  bar  of  the  second^ 
and  drives  the  defendant  to  show  negatively,  that,  although  he 
mifi^ht,  yet  be  did  not,  in  fact y  submit  his  cause  of  action  in  the 
second  suit  to  the '  consideration  of  the  court  or  jury  in  the 
first.  (/>) 

And  again — where  there  is  such  n  total  want  ofjurisdlotion  in 
the  conrt  trying  the  first  cause,  as  would  render  the  magititrate, 
&.C.  a  trespasser  for  carrying  his  judgment  into  execution,  as 
in  the  Cf'ises  mentioned  ant«,  13,  and  217,  18,  the  first  proceed- 
ing is  no  bar  to  «  second  fiuit  ibr  the  same  cause. (^)  i'husj 
where  a  man  brought  tpe«pa9s  for  f)e^lt£»ently  firing  a  pistol,  and 
wounding  his  leg,  before  a  justice,  (which  was  in  substance  an 
action  of  assault  and  battery)  and  the  justice  assumed  to  give 
Jndgaient  against  the  plaintiff  on  the  m<:rits  ;  he  afterwards 
brought  an  action  of  trespass  on  the  case,  (and  he  had  a  right  to 
«lect  either  form  of  action  (or  such  an  injury)  and  recovered, 
DotwithstandiuK  the  for^r  trial  was  given  in  evidence  to  de- 
feat him  ;  and  this  was  holden  well  on  certiorari,  upon  the  prin- 
ciple above  stated. (r) 

And  where  an  indorsee  of  a  note  wffs -defeated  in  his  action^ 
upon  an  objection  taken  by  the  defendant,  (the  mjdver)  that  the 
endorsement  \Ya«  defective,  this  was  hohleo  no  bnr  lo  a  subse^ 
<|uent  action  upon  the  ?ame  note  by  the  payee  ^(s)  and  so  where 
the  bearer  sues  the  maker  of  a  note,  pay^tble  to  A,  or  bearer, 
and  the  maker  gives  in  evidence  a'former  <^uit  by  the  payee  up- 
on the  same  note,  and  a  recovery  bad  ir^inst  !he  payee,  this  i§ 
no  bar  of  the  second  suit,  unless  it  be  followed  by  evidence  thai 
the  payee  was,  in  fact,  the  owner -or  hearer  of  the  note,  at  the 
time  ef  the  iirst  8uit(<) 

in  the  plea  that  the  plaintiff  had  once  set  off  his  demand  in  a 
former  suit,  it  is  not  necessary  to  distins^uish  by  the  plea;  nor  is 
it  ifn;)ortant  in  evidence,  whether  the  first  action  Was  (ipon  con^ 
tract  or  tort ;  nor  is  it  material  what  was  the  n  .  iire  of  the  mat- 
ter introduced  as  a  set  off,  whether  this  were  matter  of  contract 
or  zcrang.  It  is  enough,  that  it  has  once  been  Sj^t  uff,  and  tried, 
subniitliid,  or  stated. for  trial,  and  passed  intx^  the  hands  of  a 
court  cfr  jury,  in  the  form  of  a  set  off,  for  \hx^  purpose  of  being 
determined  ;(u)  or,  that  any  part  of  the  entire  demand  claimed. 


(o)  I3.Iohn.  227.  16  W.  336,  S.  l\ 
(p)  IGid.  136.6  T.R.  607. 
(a)  14  John.  432. 
(r)  14  Jobu.  432. 


(s)  8  id.  442. 
?/)  4  id,  222. 
(w)  Vide  ante,  449,  60. 
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has  thus  been  dealt  with  before.(Ante,  450.)  And,  tccor- 
diogly,  a  fraud  in  the  exchange  of  hor8e8,(»)  a  trespas9,(o)  or 
trover  for  a  spinning  wheel,(y)  though  not  the  proper  subject 
of  a  set  off,  if  objected  to,  yet  where  such,  or  other  matters  of 
tort  are  actually  set  off,  it  has  been  holden  that  they  can  never 
be  questioned  agaio.(2r) 

In  the  plea  of  a  former  action  by  the  defendant,  in  which  the  j 

plaintiff  ought,  but  neglected  to  set  off  his  demand,  which  is  aU  j 

so  a  good  plea, (a)  it  is  essential  that  you  state  in  your  plea,  that  \ 

the  first  action  was  predicated  upon  contract,(13  John.  210,)  j 

and  that  the  same  was  commenced  subsequent  to  the  time  when  \ 

the  plaintiff's  cause  of  action  in  the  second  suit  accrued  ;  for,  ( 

if  the  first  action  was  for  a  ^oW,(5)  the  plaintiff  was  not  bound  to 
set  off  his  demand,  nor  could  be  do  so,  unless  it  had  existed  and 
been  due  at  the  commencement  of  the  suit  (c)  Thus,  where 
the  plaintiff  agreed  to  discontinue  his  suit,  but  yet  prosecuted 
it  to  judgment,  in  an  action  upon  such  agreement,  it  is  no  objec* 
tion,  that  the  demand  for  a  breach  of  the  agreement  was  not  set 
off  in  the  first  suit ;  for  it  did  net  exist  till  judgment  obtained  in 
the  first  suit  ;(B  lohn.  470)  and  in  an  action  on  the  case  against 
a  bailee,  for  not  returning,  or  for  misusing  certain  beds,  &c.  it 
was  holden  that  no  set  off  could  be  allowed,  if  objected  to  ;(<2) 
and,  consequently,  the  first  suit  was  no  bar  of  the  second,  thongh 
this  would  doubtless  be  otherwise,  if  the  action  against  the  bail- 
ee had  been  an  action  of  assumpsit,  instead  of  an  action  on  the 
case,  as  it  might  have  been.(c)  So,  in  trover,(/)  or  ttespa8s,(gr) 
in  which  cases  he  maj  also,  some  times,  change  the  rights  of 
the  defendant,  in  this  respect,  by  waiving  the  Uiti  and  bringing 
assumpsit  for  the  goods  wrongfully  taken  or  converted. (A) 

There  are,  moreover,  certain  demands  which  are  not  the 
•object  of  set  off  in  the  former  suit,  and  are  consequently  not 
barred  by  it.  It  roost  not  only  exist,(«)  and  be  due(  j)  at  the 
commencement  of  the  first  suit ;  but  a  demand  for  a  "mrans:  com* 
mitted  cannot  be  set  off;  and  this  set  off  is  only  matter  of  right, 
vrhere  the  claim  is  founded  upon  contract. ^A:)  Thus,  a  demand 
on  a  deceit  or  fraud  cannot  be  set  off,  if  objected  to,  and  if  omit* 


ft>)  3  Caines,  152.  {c)  7  John.  2t. 

[ir;  8  John.  433,  \i)  3  Caines,  85. 

fy)  13  id.  184.  (0  Ante,  314 

fs)  3  Caines,  152,  3  John.  433.  (/^  II  John.  144. 

IS  id.  184.  (s)  '  »^-  23. 

(a)  1  N.  R.  L.  389,  t.  6,  &  Laws,  (A)  7  id.  20. 

•ess    41,  cb.  94,   s.  4. 1  John.  233.  (t)  «  ««^-  ^70.  I  id.  283. 7  Id. tt. 

5  John    129.  (/)  7id.2i. 

O)  3  CuBe%   as.  f/0  1  N.  R.  L.  389,  s.  %  k.  LawS. 

Mtt.  41,  di.  94,  s.  4. 
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lei,  it  ifl  not  Tor  that  reason  barred  ;(0  but  every  demand  aris- ' 
in^oncoDtracImn*  beBetoff;(m)  find  though  the  justice  xhould 
.   rfject  it  improperly,  n hen  offered  as  a  set  off,  yet  the  demand 
iij  barred  until  such  former  j a dgment  be  c«Tersed.(n) 

Bill  ivhere  the  defendant  offers  a  set  off,  nrhicb  is  objected 
to  by  the  plaiolifT.  and  rejected  upon  sucb  objectioD,  ivhelher 
it  be  t  proper  f><i1iji>ct  of  set  off  or  not,  the  plaintiff  cannot  io  a 
future  actioQ  for  the  demand  Ihiu  rejected,  avail  bimielf  of 
the  former  trial  as  a  bat-fo) 

In  a  suit  by  tbe  payee  of-  a  nejroliable  note  ngainst  the  ma- 
ker, it  IB  a  K^od  defence  that,  while  one  A  was  holder  of  the 
note,  the  df  fendant  brought  an  action  against  A,  in  which  A 
ought  to  bave  get  off  the  note  ;  bat  if  it  appear  that  the  note 
was  over  due  wb^n  sold  to  A,  and  that  previous  to  the  transfer, 
and  before  tbe  notp  fell  due,  the  plaintiff  bad  agreed  (o  take  pay 
for  the  note  in  ashet>,  and  that  the  note  was  offered  as' a  set 
off  in  the  former  sniE  ngainst  A,  but  rejected  on  account  of 
such  agreement,  this  Is  no  bar  lo  a  recovery  of  the  note  by 
the  payee  ;  for  the  note,  being  over  due,  pushed  subject  to 
this  agreement,(p)  aod  fvas,  therefore,  properly  rejected.(f) 

If  the  defendant  hold  a  contract  against  the  plaintiff,  which 
is  broken  on  the  plaintiff's  part,  at  tbe  tine  of  the  commence- 
ment of  tbe  suit,  the  defendant  is  bound  to  set  off  bis  claim 
thereupon,  and  if  he  neglect  to  do  so,  he  cannot  afterwards 
recover,  altboTigh  all  bis  actual  damages  for  the  breach,  arise 
aQer  the  determination  of  the  first  guit.(r) 

The  defeodant  most  set  off  hia  demand  the  very  first  oppor- 
tunity, or  it  is  forever  extinguished.  1'bus,  in  two  suits 
brought  against  the  defendant,  in  favour  of  the  same  plaintiff, 
the  summons  in  each  being  returnable  nt  the  same  time,  the  de- 
fendMit  must  set  off  bis  demand  in  the  suit  which  is  first  call- 
ed on.  upon  tbe  plaintiff's  declaring  therein,  or  bis  right  ii 
gode,(*^ 

An  illegal  set  off  should  be  objected  to  at  the  time  of  plea- 
ding it,  or  giving  n<iti<^e  thereof,  or,  at  lest,  before  it  has  been 
passed  upon  by  the  j(iry.(() 


m  B  John,  300.  (s)  id.  ft  tMi  ant 

(m)  1  N.  R   [..  589,  ■.  6,  &  Lawi,  (q)  9  John.  SO. 

m.  41,  ch.  94,  "•  4.  (r)  3  id.  tS7. 

(B)SJohii.  IM.  ^ 

(>)  B  id.  3SX 
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Where  (he  defeDdaot  pleads  to  the  jurisdiction  of  the  cooit, 
that  the  accounts  of  both  parties  exceed  ^200,  and  fails  in  pro-^ 
virifir  his  plea,  he  cannot  then  set  off  bis  account  on  the 
trial,  (u) 

The  plea  of  a  former  trial  in  bar,  must  be  interposed  at  the 
tiT'C  of  joining  i-sue  :  and  the  defendant  cannot  plead  the  gen- 
era) ksnuBy  and  set  up  the  former  recovery  or  suit  at  the  trial. 
M either  a  former  recovery  or  trial,  nor  a  suit.io  which  the 
pl»intiff  ought  but  neglected  to  set  off  bis  demand,  is  evidence 
under  the  general  iiisue,(i;)  but  if  it  is  suffered  to  be  set  np 
under  the  general  ist»iie,  it  will  not  be  a  cause  for  reversing  the 
judgment,  \i'  a  good  defence  was  made  out  upon  another 
ground,  (tv) 

Where  the  defendant  is  authorized  to  commence  an  action 
by  warrant,  notwithstanding  a  former  suit  brought  against  him 
by  the  plaintif)',  he  has,  of  couriie,  the  right  of  a  trial,  although 
the  plaintifiT^  puit  may  have  been  previously  tried.  This  right 
arises  under  the  statute,  (^^ess.  41,  ch.  269,  s.  1.) 

In  pleading  a  former  suit  by  the  defendant  against  the  plua- 
tiff,  in  which  he  ought,  but  neglected  to  set  off  his  demand,  it 
is  essential  expressly  to  aver,  that  such  former  suit  wai  brought 
before  the  commencement  of  the  second  one  ;  for  otherwise, 
it  is  clearly  no  bar.  And  it  is  not  enough  to  state,  that  the  for- 
mer suit  was  commenced  on  a  certain  dny,  which  day  happens 
to  be  before  the  commencement  of  the  second  suit ;  for  the  day 
is  immaterial,  and  the  proof  on  the  trial  need  not  conform  to 
it.(a:) 

Under  the  6th  section  of  the  25  dollar  act,(y)  it  was  deter- 
mined by  the  Supreme  Court,  that  the  defendant  was  bound  to 
plead  and  set  off  a  demand  against  the  plaintiff  arising  iipoo 
contract,  whatever  might  be  its  amount,  which  gave  a  right  to 
the  juhtice,  in  view  to  the  purpose  contemplated  by  the  first 
proviso  of  that  section,  to  inquire  into  and  determine  a  defen-^ 
dant^a  claim  to  thousands  of  dollars  ;  and  upon  this  ground,  a 
plea  of  a  former  suit  in  a  justice's  court,  by  the  defendant 
agamst  the  plaintiff,  was  interposed  as  a  bar  to  a  very  large 
claim  in  SwartreotU  v.  Granger^  to  which  plea  there  ivas  a  gen- 
eral demurrer.  Upon  moving  this  cause  for  argument  in  be- 
ikalf  of  the  plaintiff,  io  January  Term,  1817,  Mr.  J.  f^an  .Yess 


t 


iu)  12  John.  205,  (x)  Swartwout  ▼.   Grange r.  Slip. 

r)  10  id.    111.    id.  246.  12  id.      Court,  May  Term,  1817.  M.  b. 
-455.  (y)  IN.R.U  389,  9e. 

(«0  12  id.  455. 
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remarlted,  (bat  the  priDcipal  question  drisin?  npoo  the  pli^n.  had 
been  ruled  xgimst  me  al  h  irevioiis  lerro,  but  Juil^icipjit  wm 
&aa\\y  rendered  for  the  plajuijtf  upon  anotlier  grnunl.  J  he 
legislature  being  then  in  session,  an  act  ivaa  imini^iliatply  intro- 
duced and  pcMsed  into  h  (aw,  by  whicti  it  ii  proviil<;d,(2)  '*  ihat 
no  defendant  shall  be  precluded  fro:n  liiiviiig  ctnj  action  agniast 
.  the  plaintif  to  reeocer  hi»  debt  or  dflinmid,  or  any  p^irt  there- 
of, piovided  the  same  shall  e'lceed  S5  dollar',  over  and  a'love 
all  jiwl  Bet  off,  the  pUintid'  inny  hiive  Hijain?!  the  defendant, 
exclusive  of  the  judgment,  wbich  (he  pl.uniilT  niKy  hiive  ob- 
tained against  the  detetidant  ,  nolwithiilandinK  tho  defrnddDt 
may  have  neglected  lo  set  off  ibe  same  against  the  plaintiET,  be- 
fore the  justice,  4-c." 

,  A  similar  provision  was  aflenvards  incorporated  into  the  act 
for  extending  the  jurisdiction  of  jusiice^.  (u) 

By  section  four,  of  the  last  citeil  net,  debts  secured  by  bonil 
and  mortjoMte,  or  jadgonent  cnnnol  be  setolT;  and  it  ba;<  I'l-en 
decided,  that  in  a  suit  under  the  2b  dnllar  act,  tbuu^h  the  de- 
fendant may,  yet  he  is  not  compellable,  to  set  off  a  ji)clg[nenl, 
and,  that  thoujb  this  be  omitted,  he  may,  notwilh.sl.indine,  ei- 
ther have  execution  or  set  it  off  in  a  future  action,  and  (of 
course)bring  hia  action  of  debt  thereon^wilhout  being  barred 
by  the  previous  s(ut.(6) 

But  I  shall  dose  the  doctrine  of  set  off,  when  I  come  to 
speak  of  the  plea  and  notice,  by  ivhich  the  defendant's  set  off 
U  introduced. 

Of  Ike  pUa  in  har.  ihat   Ike  tKhjtct  of  the   second  suil    aa)  pro- 
perly mailer  of  defence,  i«  the  former  acliun. 

This  bar  ia,  both  in  principle  and  farm,  very  nearly  allied  to 
the  place  of  a  former  Iriat  and  jnd^rncnt  on  tlip  merils.  or  a 
former  suil  and  ancelcctlo  iet  off  the  pLiintilfs  claim.  Its 
formal  parts  correspond  >vith  tlie  latter,  in  the  mode  of  staling 
the  former  action,  except  that  the  natnre  of  the  former  suit 
should  be  ili^tinclly  sp-r.ilied,  in  order  to  shoiv  Ihat  the  plaintiff 
was  bound  to  setup  bis  present  cause  of  action,  as  matter  of 
defence'  therein. 

Thus,  suppose  a  man  has  sold  me  a  horse  (brJSO,  and  chea- 
ted me  in  the  bargain,  but  had  sued  and  recovered  for  the  price. 


(&)  Ananj-moag.    Januarf  Teiia, 
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If  I  should  afterwards  sue  him  for  the  fraud,  his  plea  might  be 
in  this 

Form : 

That,  on,  j^c.  at,  4^.  at  a  court,  4*0.  the  said  D  impleaded 
the  said  P,  in  a  certain  plea  of  trespass  on  the  case,  upon  the 
said  P's  promise  to  pay  the  said  D  lor  the  same  identical  horse, 
in  the  said  P's  declaration  mentioned  ;  and  sacb  proceedinjs;? 
were  thereupon  had,  in  that  court,  in  the  plea  aforesaid,  that  af- 
terwards, to  wit,  on,  &u:.  at,  &c.  the  said  D,  by  the  consideralioo 
and  judgment  of  the  same  court,  recovered  against  the  said  P, 
4^c.  (as  in  the  plea  of  a  former  recovery,  ante,446,  7.) 

To  be  varied  according  to  the  circumstances  of  each  case. 

This  plea  arises  out  of  the  principle  recognized  by  the  Su* 
preme  Court,  in  the  case  of  Le  Guen  v.  Gouvemeur  and  Kem^ 
bU,(c)  **  that  the  judgment,  or  decree  of  a  court  possessing 
competent  jurisdiction,  is  not  only  final  as  to  the  matter  actual- 
ly determined,  but  as  to  every  other  matter  which  the  parties 
might  litigate  in  the  cause,  and  which  they  might  have  deci- 
ded." It  is,  therefore,  sufficient  to  show  in  the  plea,  that  the 
former  cause  has  been  decided,  without  averring,  either  that 
the  matter  of  defence  therein  forming  the  subject  of  the  sec- 
end  action,  wa^  or  was  not  made  the  subject  of  inquiry  ;  for 
any  matter  of  defence,  which  the  defendant  had  a  right  to  show 
in  the  former  suit,  whether  it  would  have  gone  to  the  whole 
cause  of  action,  or  only  to  have  ^diminished  the  amount  of  the 
recovery,  must  have  been  there  introduced,  and  cannot  be 
made  the  subject  of  a  separate  suit,  whether  it  were  htigated 
or  not. 

Thus,  where  A  sold  B  a  patent  right,  and  took  B's  note  and 
sued  him  upon  it,  and  H,  on  the  trial,  insisted  and  gave  evidence 
to  show  that  A  cheated  him  in^the  sale,  which  was  considered  by 
the  jui^tice,  but  he  gave  ju'igment  for  the  amount  of  the  note  ; 
this  was  holden  a  bar  to  B's  subsequent  action  for  the  de* 
ceit.(d) 

And  where  A  lost  a  bridle,  and  accused  B  of  having  taken 
It,  who  was  innocent  ;  but  being  threatened  by  A  with  a  suit, 
B,  together  with  C,  as  his  surety,  gave  their  note  for  twelve 
dollars  to  A,  who  told  B,  that  if  he  could  show  his  innocence, 
or  the  bridle  should  be  found,  the  note  should  be  given  up.^ 


ie)  I  Joho.  CM.  493,  (fi  S  Joha.  453. 
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AnderwardA  mei  npon  tb«  note,  recovered  a  judgnteDt,  and 
received  his  money,  andsAerward  B  and  C  sued  A  to  recover 
it  back,  upoD  the  ground  (hat  A  had  found  bia  bridle  ;  but  (he 
first  suit  was  hotden  a  bar  to  the  second  ;  for  the  subject  of  the 
second  soit  vat  matler  of  defence  against  tbe  aclioo  djiod  the 
note  ;  aod  oot  being  shown  to  defeat  tbe  note,  could  not  be 
made  the  foundation  of  a  new  >uit,  npon  the  aliove  principle  iii 
Lt  Gum  V.  Govpemtur  aod  KtmbU.fe) 

And  so  whCTe  I  give  a  note,  but  bave  matter  of  defence 
against  it,  being  able  to  shovr  it  void,  or  that  it  is  paid,  t^c.  &ic. 
and  that  note  is  sold  aAer  it  becomes  due,  or  under  other  cir- 
cumstaaces,  which  will  let  io  my  defence  against  the  bolder  of 
it  :(/)  I  am  not  warrnnted  in  lying  by  and  suffering  the  holder 
to  recover  against  me  ;  and  then  bringing  ray  action  against  (he 
payee,  to  recover  the  damages  for  the  transfer,  hot  I  must  set 
up  my  matter  of  defence  whatever  it  is,  in  |he  first  suit  ;  ami 
my  neglect  to  do  so,  will  create  a  Goal  bar  against  me.(g) 

So,  where  E  briqg  an  action  for  work  done,  the  defendant 
must  show  in  this  first  action,  that  the  work  was  not  done  in  a 
proper  manner,  if  this  be  the  case,  end  thereby  diminish  the 
amount  of  my  recovery,  and  if  he  neglect  to  do  this,  he  cannot 
Bustnin  his  future  action  for  the  injury  sastaioed  by  tbe  nee- 
lect.(h) 

The  above  cases  are  sufficient  to  show  with  what  steady  in- 
flexibrlity  our  tribunals  have  adhered  to  the  principle  advanced 
in  Lt  Gnen  v.  Goxnerneur,  ifc.  and  this  rule  is  perhaps  univer- 
sal, and  without  exception  in  a  justice's  court  ;  and  the  subject  . 
of  all  the  oumerons  plens  in  al»itement,  or  in  bar,  which  we 
have  mentioned,  or  coald  mention,  must  have  been  titJga* 
ted  on  tbe  defensive,  if  n  suit  have  been  brought  and  determto- 
ed  wherein  tbey  might  have  coma  io  play,  as  defences  ;  and  ' 
tbey  can  never  afterwards,  io  such  ca^e,  be  vindicated  bj  a 
distinct  action. 

Of  the  pita  or  monct  of  ut  <^. 

This  grows  out  of  the  6th  section  of  the  25  dollar  act,(0  bj 
which  it  is  provided  "  that  if  the  defendant  hath  aoy  account 


•     (/)id.Ant.,9T,  s. 

Ig)  13  Joda.  187.    tc  Tuh.  19 
John.  3T4. 
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or  demand  {on  contract,)  (1)  agatost  the  fitaiotiff  he  miMt  pleaA 
and  set  ofif  the  same  ;"  or  otherwise,  he  is  declared  to  be  for- 
ever barred  of  recovehog  the  same,  or  any  part  thereof.  We 
have  already  noticed  many  points  which  relate  to  this  head, 
while  treating  of  the  plea  or  defence  arising  from  the  above 
provi6ion,(y )  and  shall  not  repeat  the  matter  thos  alreadj 
brought  into  view. 

If  the  defendant  mean  to  avail  himself  of  a  set  off,  be  mot t 
plead  or  give  notice  thereof,  at  the  time  of  joining  issue  in  the 
caose,  or  he  is  too  late  and  cannot  afterwards  correct  the  mis- 
take. (K:)  But  it  is  no  reason  for  rejecting  the  defendant's  set 
off,  that  it  exceeds  $200,  under  the  25  dollar  act,  and  only  part 
thereof  is  proved  ;  but  the  justice  should  allow  as  a  set  off,  suck 
portion  thereof  as  is  proved,  and  if  the  balance  against  the 
plaintiff  does  not  exceed  25  dollars,  shooid  ^ve  jn^meot  for 
the  amount  in  favour  of  the  defendant,  with  costs  :(/)  or,  if  it 
exceed  that  amount,  enter  judgoient*  against  the  plaintiff  for 
the  costs,  as  directed  by  the  statute,(m)  briefly  notng  the  rea- 
son upon  his  docket. 

Where  the  suit  is  in  favour  of  an  executor  or  admioistrator, 
the  defendant  is  equally  authorized  and  required  to  set  off  ■ 
claim  against  the  testator  or  intestate.,  and  the  judgment,  if  it 
be  in  ittvour  of  the  defendant,  is. absolute  against  the  plaintiff, 
and  collectable  out  of  his  proper  goods  and  chattels,  thoogb 
the  rule  is  otherwise,  id  this  last  respect,  where  the  action  is 
brought  in  a  court  of  record. (n) 

Where  A  gives  a  note  not  negotiable,  which  is  assigned,  and  he 
afterwards  promises  to  pay  the  note  to  the  assignee,  A  cannot, 
(though  the  suit  be  brought  in  the  name  of  the  payee,)  set  off 
a  demand,  which  arose  before  giving  the  note  against  the  payee, 
for  it  is  to  be  presumed,  ft  om  bis  giving  the  note,  (and  his  prom- 
ise renders  the  presumption  irresistible,)  that  such  set  off  had 
been  paid  or  satisfied,  especially  in  the  absence  of  all  the  ex- 
planation, (o) 

A  debt  may  be  set  off,  which  accrued  to  the  defendant,  sab- 
sequent  to  the  time  when  the  plaintiff's  cause  of  action  arose  ; 


(f)  In  an  action  on  nn  award,  or  on  a  bond  for  not  performing  an  award, 
a  t«t  off  istllowabJe.  (5  JoHb.  105.) 

[/  )  Ante,  452,  3, 4,  6.  (n)  10  John.  366.    Ante,  197,  ft 

Ik)  10  John.  108.  vide  1  John.  cas.  9i8. 

Id.  110.  (o)l6  iohn.«6. 

Cm)  1  IVt  R.  L»  389,  90|i.  6*. 
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(/>)  but  not  if  itaccraedafter  the  actioD  was  commenced  ;(9)aQd 
accordioglj,  where  a  defendant,  after  a  writ  issued  against  him^ 
bought  a  note  against  the  plaintiff,  with  the  intent  to  set  off  the 
same  against  tlie  plaintiff's  debt,  this  was  holden  inadmissible  ; 
for  where  aright  of  action  is  vested,  and  an  action  commenced, 
nothing  can  deprive  the  plaintiff  of  his  right  to  recover,  except 
«ome  act  done  by  himself  in  relation  to  that  right,  (r) 

If  the  plaintiff  sue  merely  as  the  agent  or  trustee  of  a  third 
person,  and  it  was  known  to  the  defendsQit  at  the  time  when 
he  entered  ipto  the  contract,  which  is  the  subject  of  the  su  it, 
that  the  plaintiff  acted  in  that  capacity,  he  cannot  set  off  a  de« 
mand  due  to  him'  from  the  plaintiff. («)  And  it  is  not  necessary 
that  the  defendant  should  have  had  express  notice  of  the  trust ; 
an  implied  notice  is  sufficient ;(()  and,  accordingly,  where  the 
defendant  buys  a-note  after  it  is  due,  this  circumstance  is  such 
constructive  notice  to  him  of  the  insolvency  of  the  maker, 
that  he  cannSt  set  it  off  in  an  action  brought  in  the  name  of  the 
maker,  who  had  become  insolvent,  by  the  assignees  of  his  pro- 
perty in  trust  for  his  creditors ;(ti)  for  the  note  being  over  due 
was  holden  sufficient  to  put  the  defendant  on  inquiry  relative 
to  the  maker^s  circumstances,  and,  therefore,  equivalent  to  ac» 
tual  notice. (v)  A  debt,  barred  by  the  statnte  of  limitations, 
eannot  be  set  off;  and  the  plaintiff  may  make  the  objection  at 
the  trial,  where  the  set  off  is  introduced  by  way  of  notice  ;(w) 
but  the  defendant  may  answer  the  objection,  by  showing  an  ac* 
knowledgment  of  the  debt,  or  a  promise  to  pay  it  within  six 
years,  the  same  as  in  an  original  action,  even  though  nothing  be 
said  of  such  acknowledgment  or  new  promise  in  his  no- 
dce.(a;) 

A  separate  debt  to  one  of  the  defendants,  cannot  be  set^  off 
against  a  joint  debt  due  from  all  the  defendants  ;  nor  can  a  debt 
due  to  the  defendant  and  another,  or  others  jointly,  be  set  off 
against  a  debt  due  from  the  d^endant  alone  ;(^)  unless  there 
was  an  agreement  between  the  parties,  in  relation  to  their  deal- 
ings, that  such  debts  might  be  set  off  against  each  other.  (^)— 


(p)  2  Maule  &  Selw.  510.  I  East, 
375.    16  id.  138.  ^ 

{q)  3  T.  R.  ISe.  3  John.  cat. 
148.  8  John.  470,  I. 

(r)  3  John.  cas.  145,  1  Gaines, 
71    2. 

[s)  2  Gaines,  299.  3  Granch,  193. 

(0  12  John.  343. 

(u)  1  John.  cas.  51.  S.  C.  9 
Gaines^s  cas.  in  Err.  303.  Vide  al- 
so 2  John.  274. 


I 


»  id.  12  John.  343.    Ante,  36. 

[w)  Bull.  N.  P.  180. 

[x)  17  John.  S30. 

(y)  11  John.  70.  3  John.  Gh'.  Rep. 
569,  573.  5  Cranch,  34.  J  Wash. 
79.  10  John.  250.  S  M«nford, 
388. 

(«)  2Taont.I7e. 
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Bat  where  the  plaintiff  ovres  a  debt  to  several  persons  joiotlj, 
one  of  whom  owes  Jiino,  the  latter  may  acquire  the  right  of  set 
off  against  the  plaintiff,  by  taking  an  assignment  to  himself 
alone,  of  the  debt  due  from  the  plaintiff,  before  the  plaiotiff^s 
suit  is  commenced. (a)  Aad  where  1  agree  in  writing,  to  work  for 
A,  and  6  guarantees  by  indorsement,  that  I   shall  do  it  in  a 

E articular  manner,  and  I  sue  A,  he  may  set  off  damages  for  a 
reach  of  the  contract  to  do  the  work,  against  my  claim  ;  for 
6  is  a  mere  guaranty,  and  is  not  jointly  liable  with  me. (6)  Ad 
objection  that  a  joint  debt  cannot  be  set  off  against  a  separate 
one,  must  be  made  at  the  trial,  or  it  would  clearly  not  arail  the 
party  on  certiorari,  (c) 

• 

A  debt  doe  to  the  defendant,  as  a  surviving  joint  creditor, 
may  be  set  off  against  a  demand  on  him  in  his  own  right.(<f) 
And,  on  the  other  hand,  a  debt  due  from  the  plaintiff,  as  a  sur- 
Tiving  debtor,(e)  to  the  defendant,  may  be   set  off  against  a 
debt  due  from  the  defendant  to  the  plaintiff  in  his  own  right. 
/  /  )     When  the  maker  may  set  off  a  debt  due  from  the  payee* 
4^:.  against  a   subsequent  holder  or  indorsee  of  a  promissory 
note,  vide  ante,  97,  8,  to  which  it  may  be  added,  that  where 
the  bolder  buys  the  note,  even  before  it  is  doe,  with  foil  notice 
of  the  maker^s  demand,  and  an  intention  to  defraud  him  of  bis  set 
off,  the  rights  of  the  latter  will  not  be  affected  by  such  disingen- 
uous conduct  ;  but  he  shall  be  allowed  his  set  off,  notwithstan- 
ding.(g)  It  is  true,  that,  in  general,  debts  or  demands  between 
persons  who  are  not  parties  to  the  suit,  cannot  be  set  off  ;(A) 
but  there  are  several  exceptions  to  this  rule.(»)    Thus,  the  de- 
fendant may  set  off  a  bond   executed  by  the  plaintiff,  aqd  as- 
signed  by  the  obligee  to  the  defendant ;  or  any  other  debt  as- 
signed to  the  defendant,  previously  to  the  commencement  of 
the  action,  although  he  could  not  have  maintained  an  action  op* 
on  it  in  his  own  name  ;(y  )  and  so  where  the  plaintiff  is  the 
mere  agent  or  trustee  of  a  third  person,  without  any  benefi- 
cial interest  in  the  contract  ;(A:)  as  if  an  auctioneer  sue  roe  in 
his  own  name,  for  goods  sold  and  delivered  to  me  without  re- 
ceiving payment ;  I  may  set  off  a  debt  doe  to  me  from  hts 
principal.(Q    And  where  the  plaintiff  is  merely  nominal,  hav- 
ing assigned  the  claim  sued  for  to  a  third  person  ;(m)  in  these 


(a)  17  John.  330.  (h)  12  John.  276.      1  John.  caa. 

U)  IS  id.  250.  169.     3  John.  ch.  Rep.  569. 

M  IT  Id.  70.  (i)  13  John.  9. 

[rf)  S  T.  R.  493,  S.  C.  1  Esp,  Rep.  (  ;  )  8  John.  152.    17  John.  338. 

47.  2Bav,  4ai.     Ante,  87.  S.  F. 

[e)  Vide  ante,  305,  6.  (k)  7  Taunt.  243.  2  Craiich,  34^ 

f /)  6  T.  R.  682.  (/)  7  Tauiit.  24X 

fg)  Vide  i  John.  319. 1  John.  cat.  (m)  1  T.  R.  621,  2.  1  Maale  & 

f70»  Sdw.  545.    2Craochy349^ 
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and  the  like  cases,  the  defendant  may  set  off  a  claim  due  to 
him  IVom  ibe  priacipal,  cestuy  qw  trwt,{2)  or  assignee.      And 
80,  where  a  factor,  dealing  for  a  principal,  but  concealing  the 
principal,  dehvers  goods  in  his  own  name,  the  person  contract- 
ing with  him,  has  a  right  to  consider  him  to  all  intentis  and  pur- 
poses as  the  principal ;  and  though  the  real  principal  may  appear, 
and  bring  an  action  upon  that  contract  against  the  purchaser 
of  the  goods,*  yet  the  purchaser  may  set  off  any  claim  he  may 
have  against  the  factor,  in  answer  to  the  demand  of  the  princi- 
pal.(n)     But  if  the  purchaser  knew  that  he  was  dealing  with 
an  agent,  he  cannot  avail  himself  of  a  set  off  against  the  agent  in 
an  action  by  the  principal. (o)     And  so,  where  one  partner  de- 
livers partnership  property  to  a  third  person,  who,  knowing 
it  to  be  partnership  property,  receives  it  in  payment  of  his  in- 
dividual debt  due  from  the  partner  delivering  it  to  him,  in  an 
action  by  and  in  the  name  of  all  the  partners,  against  such  cred- 
itor of  the  individual  partner,  for  the  price  of  the  gopds,  the 
debt  of  the  one  partner  is  not  a  defence  or  set  off  against  all  the 
partners,  (p) 

In  an  action  against  a  man  for  his  own  debt,  he  is  not  allowed 
to  set  off  a  debt  due  to  him  in  right  of  his  wife  :  and  a  debt  ow^ 
ing  by  the  wife^while  sole^  cannot  be  set  off  in  an  action  brought  • 
by  the  husband  alone,  unless  he  has  promised  to  pay  the  debt 
afler  marriage  and  thereby  made  it  his  own.(9)     But  will  such 
promise  make  it  the  debt  of  the  husband  alone  ?  In  Mitchinsott 
V.  Hew9on,(r)  it  was  decided  that  it  would  not ;  for  it  is  not  a 
good  consideration  for  his  promise.     And  this  case  was  holden 
for  law  in  8  John.  149.     15  id.  403,  4,  and  vide  ante,  307. — 
The  reason  why  such  debts  cannot  be  set  off,  is,  that  they  are 
not  in  the  same  right.    For  the  same  reason,  if  a  defendant  is 
sued  for  his  own  debt,  he  cannot  set  off  what  is  due  to  him  as 
executor  or  administrator,  and  so,  e  converse.    And  where  an 
executor  sues,  though  it  be  as  execvtor^  for  a  cause  of  action 
arising  after  the  testator^s  death,  the  defendant  cannot  set  off  a 
debt  dae  to  him  from  the  testator.  (<) 

A  debt  due  upon  a  judgment  may  be  set  off,(<)  though,  as  we 
have  8een,(ii)  the  omission  to  do  this  will  not  impair  its  force. 
But  where  the  defendant  obtained  such  judgment  against  the 
plaintiff,  on  an  attachment,  it  was  holden  not  a  proper  subject  of 
set  off,  while  the  goods  attached  remained  unsold,  for  the  pre- 


(2)  The  person  beneficially  inter-  (a)  Bull.  N.  P.  179.    1  Esp.  Rep. 

ested.  594. 

(n)  7  T.  R.  356.  n.  a.  id.  355.  (r)  7  T.  R-  344. 

Vide  ante,  44,  5.  h)  Willes,  103.  264.  n.  a. 

(o)2  Caine's  cas.  £rr.  341.    3  ^0  ^  Burr   ir29.   13  John.  517. 

t>ranch,  193.    Vide  ante,  44,  5.  (u)  Ante,  455. 

(p)  16  John.  34.    Vide  ante,  48. 
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stimptioD  would  be  that  the  goods  are  aafficieat  to  satidfy  the 
judgment,  and  it  would  be  coasyidered  satisfied  until  the  contra- 
ry appeared  by  an  actual  8ale.(v} 

The  defendant  may  set  off  a  debt  due  to  him,  although  he 
agreed  to  pay  it  to  the  plaintiff  in  ready  money.(o) 

As  to  a  set  off  by,  or  against  assignees,  vide  ante,  35  to  37. 

Where  the  plaintiff  buys  a  negotiable  note,  after  it  falls  due, 
he  should  give  immediate  notice  to  the  maker,  the  same  as  if  he 
had  bought  any  other  chose  in  action  not  negotiable  ;(x)  for  be- 
ing over  due  it  stands  on  precisely  the  same  ground,  and  should 
the  maker  acquire  any  set  off  against  the  payee,  or  other  per- 
son transferring  such  dishonoured  note,  before  notice  of  the 
transfer  to  the  maker,  as  if  he  should  get  hold  of  a  note  or  other 
chose  in  action  against  the  payee,(y)  or  have  dealings  with  him, 
and  thus  acquire  a  right  of  set  off,  he  may  avail  himsolt  thereof, 
either  to  defeat  the  plaintiff ^s  recovery  entirely,  or  diminish  it 
according  to  the  amount  claimed  as  a  set  off,  unless  he  have 
previous  notice  that  the  plaintiff  is  the  holder ;  and  this,  even 
though  such  matter  of  set  off  arose  long  after  the  plaintiff  ac- 
quired both  the  legal  and  equitable  interest  in  the  note  which 
he  holds.  This  point  was  decided  in  Benedict  v.  Due,  in  which 
cau^e,  Mr.  S.  G.  Huntington  was  of  counsel  for  the  defendant, 
andmyself  for  the  plaintiff,  Sup.  Court,  Oct  term,  1817.  M.  S. 

OF  THE  FORM  IN  WHICH  THE  SET  OFF  IS  TO  BE  IHTRODUCED. 

In  a  court  of  record,  this  can  only  be  by  notice  with  the  ge- 
neral issue,  under  the  statute,  1  N.  R.  L.  315,  s.  1.  Vide  10 
John.  396.  13  id.  9.  And  the  same  right  of  giving  this  notice 
of  set  off,  as  well  as  the  right  of  giving  the  special  matter  in  ev- 
idence under  a  notice  with  the  general  issue,  granted  by  the 
same  statute,  (s.  l)tind  the  right  given  therein  by  section  10,  1 
N.  R.  L.  519,  to  plead  several  pleas,(i)  is,  1  believe,  universally 
understood  to  extend  to  a  justice^s  court,  under  the  clause  in- 
vesting the  justice  with  all  such  power  to  hear,  try,  and  deter- 
mine causes,  as  is  usual  in  courts  of  record  in  this  state,  (a) — 
The  defendant  in  a  justice's  court,  thus  has  a  greater  latitude  in 
this  respect,  than  he  would  enjoy  in  any  other  court ;  for,  by  the 
6th  section  of  the  25  dollar  act»(6)  and  the  4th  section  of  the  50 
dollar  act|(c)  he  may  plead  and  set  off  his  demahd.    But  as  the 


(v)  13  John.  517.  (a)  Vide  ante,  443.      . 

(to)  I  East,  375.  {oj  1  N.  R.  L.  387,  i.  T,  &  Se&s. 

(x)  Ante,  35.  41,  ch.  94,  t.  I. 

(«)   Ante)  37*  Vidt  also  an-         (6)  id.  389. 
te,  4BQ.  (c)  Laws,  sfss.  41,  ai;94. 


PLEAS  IN  BAH.  463 

notice  13  obviously  preferable, (ef)  besides  beiog  tbe  most  usual 
in  practice,  and  answering  every  Decessary  purpOrte,(e)  I  sh:\ll 
omit  the  form  of  the  plea.  In  point  of  form,  tliis  notice  should 
be  almost  as  certain  as  a  declaration  :(/)  which,  as  a  set  off  is 
but  a  substitute  for  a  cross  action,  which  it  essentially  resem- 
bles :  and  as  the  set  off  may  and  usually  does,  contain  demands 
in  general  terms,  like  the  common  counts  in  a  declaration. (g) 
the  plaintiff  may  ascertain  the  precise  sums  claimed,  by  calling 
on  the  defendant  for  the  particulars  of  his  set  off,(^)  in  the  man- 
ner we  shall  presently  notice. 

NOTICE  OF  SET  OFF. 

Ridutrd  Roe,    ^ 

ads.  \  To  the  plaintiff  in  this  cause* 


James  Jackson  ^ 

Take  notice,  that  the  said  D,  will,  on  the  trial  of  this  cause, 
give  in  evidence  and  insist,  that  before,  and  at  the  time  of  the 
commencement  thereof,  the  said  P  was  and  still  is  indebted  to 
the  said  D,  in  j^lOO,  for  the  work,  labour  and  services  of  the 
said  D,  before  then  done  for  the  said  P,  and  for  divers  materi- 
als and  other  necessciry  things  used  and  employed  in  and  about 
the  same  ;  and  for  divers  goods,  wares  and  merchandize,  before 
then  bargained  and  sold,  and  sold  and  delivered  to  tbe  said  P, 
by  the  said  D,  and  for  money  before  then  lent  by  the  said  D  to 
the  said  P,  and  for  other  money  before  then  paid,  laid  out  and 
expended  by  the  said  D,  to  and  for  the  use  of  the  said  P,  all  at 
his  request,  and  for  the  balance  of  divers  accounts,  between  the 
said  parties,  before  then  found  due  and  in  arrear  to  the  said  D, 
from  the  said  P,  on  accounting  by  and  between  them  ;  and  for 
other  money,  before  then  had  and  received,  by  th^  said  P,  to 
the  use  of  the  said  D,  &c.  (and  so  you  may  state  any  claim  arts'* 
ing  on  contra4:t,  either  written  or  by  paroly  4^c.  conforming,  stA^ 
stantially,  to  the  mode  usually  adopted  in  declaring,  provided  you 
were  a  plaintiffs  instead  of  a  defendant :)  which  several  claims, 
the  said  D  will  set  off  and  allow  to  the  said  P,  against  any  claim 
or  claims  to  be  proved  by  him  on  the  said  trial ;  and  claim  judg- 
ment for  such  balance  as  shall  there  appear  to  be  due  to  the 
said  D.    Dated  the  Ist  day  of  Sept  1820. 

The  rules,  as  to  what  may  be  given  in  evidence  under  these 
cross  counts^  included  in  a  notice  of  set  off,  are  the  same  as  re- 
late to  a  declaration^ 


(lO   Vide  Remarks  of  Cantine,         (g)  Vide  ante.  369  to  S73, 
Senatof,  13  John.  24.  (%)  5  Taant.  i^. 

it)  id. 
/ )  BoU.  N.  P.  ir^. 
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Where  the-defendant  claimed  bat  ^5,  by  way  of  set  off,  and 
tbe  jury  gare  a  verdict  of  ^15,  in  his  favour,  it  was  holden  to 
be  merely  an  error  of  form,  and  the  judgment  was,  notwitstand- 
ing,  affirmed  for  the  whole  }15,  with  costs. (i)  If  the  plaintiff 
do  not  appear,  or  if,  after  appearance,  he  submit  to  a  non-suit, 
or  go  after  a  witqess  during  the  trial,  but  does  not  appear  again, 
the  justice  has  no  right  to  allow  the  defendant's  set  off  against 
faim.(13  John.  469,  70.) 

OP  XHE  PLEA  or  TBE  STATUTE  OF  LIUITATIONS. 

Form* 

That  the  several  supposed  causes  of  action,  in  the  said  P't 
declaration  mentioned,  did  not,  nor  did  either  of  them,  accrue 
to  the  said  P,  at  any  time  within  six  years  next  before  the  com- 
mencement of  this  suit;  in  manner  and  form  as  the  said  P  hath, 
in  declaring,  complained.  (Vide  ante,  324.) 

This  plea  applies  to  all  actions  cognizable  in  a  justice's  court, 
(J)  with  very  tew  exceptions.  These  exceptions  are  mostly 
comprized  in  1.  An  action  on  a  judgment  in  a  justice's  court  (I:) 
2.  On  a  judgment  or  decree  of  any  other  court  in  this  state.  3« 
The  action  of  covenant.  4.  Debt  on  a  specialty,  or  an  inden- 
ture for  the  payment  of  rent.(/)  5.  Debt  or  case  against  the 
sheriff,  for  the  escape  of  a  prisoner,  committed  to  the  jsaol  or 
gaol  liberties,  which  last  actions  are  limited  to  one  year.(m) 
6.  Actions  upon  statutes,  i.  e.  for  a  penalty  imposed  by  statute 
for  seme  offence,  as  for  selling  spiritous  liquor  without  license, 
&c.  Sic.(n)  And  so,  doubtless,  upon  the  same  principle,  of  an 
action  otdebt  against  a  constable,  for  an  escape,  or  neglect,  &c. 
in  serving  an  execution.  But  an  action  on  a  foreign  judgment 
is  within  the  statute,  (o) 

Actions,  which  concern  the  trade  of  merchandize  between 
merchant  and  merchant,  are  excepted  by  the  statute, (p)  and  al* 
though  this  exception  extends  to  inland,  as  well  as  foreign  mer- 
chants,(9)  yet  it  does  not  apply  to  an  account  between  a  mer» 
chant  and  his  cu$'tomers.(Vide  £sp.  Dig.  N.  T.  ed.  vol.  1,  pt.  1, 
282,  3.)  But  where  there  are  mutual  accounts  current  between 
two  parties,  and  any  one  item  of  such  account,  on  both  sides » 
arose  within  six  years  before  suit  commenced,  the  statute  does 


(%)  S  John.  43S.  John.  480,  per  Van  Ness,  J.  Cro. 

(/)  Vide  1  N.  R.  L.  186,  s.  5.  Car.     513, 

(k)  14  John.  479.  (o)   Dougl.  1,   ft  vide   14  John. 

(0  I  N.  R.  L.  186,  s.  5.    16  John.  478,  per  Van  Nets,  J. 

^0.    14  i^.  479,  80.  (p)  IN.  R.  L.  186.  b.  5. 

(m)  1  N.  R.  L.  427,  t.  96.  (q)  Vide  2  Saand.  127.  b.  c.  n«  8. 
(n)  I  Saand.  96,  37,  ia  notes.  14 
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aot  attach.  These  are  not  excepted  by  the  statute,  bat  arise 
out  of  the  coostroction  giveo  to  it,  sach  late  itecos  being  holden 
equivalent  to  an  admission  of  mutual  unsettled  accounts,  within 
the  period  of  limitation. (r)  On  the  other  band,  the  accounts 
excepted  by  the  statute  are  not  only  open  and  current  accounts, 
but  they  must  relate  to  a  direct  concern  of  trade  between  mer- 
chant and  merchant. (9)  Or,  aa  has  been  lately  holden  in  Penu- 
Bylvania,  between  a  merchant  and  his  factor.(t} 

Another  exception  in  the  statote  is,  of  the  ri.'^hts  of  a  person, 
'  who,  at  the  time  the  cause  of  action  accrues,  is  an  irtfant,  mar- 
ried woman,  idiot,  lunatic,  or  in  prison,  and  a  plaintiiT  whose 
claim  is  against  a  person  out  of  the  state  at  the  time  the  cause 
of  action  accrues  ;  in  these  cases  the  action  may  be  brought 
within  six  years  after  the  disability  is  removed. (1/) 

But  this  disabilit}'  contemplated  by  the  statute,  most  exist  at 
the  time  the  cause  of  action  arxrues,  for  if  the  statute  once  be- 
gin to  run,  any  subsequent  disability  shall  not  excuse  the  want 
of  a  prosecution  ;  as  if,  after  the  demand  become  due,  the  de- 
fendant leave  the  stiite,  or  the  plaintiff  become  a  married  wo- 
man, a  lunatic,  or  a  prisoner,  the  statute  runs  notwithstanding, 
and  though  such  disability  continue  for  nearly  all  the  six  years, 
yet  the  lapse  of  time  shall  be  a  bar.(v) 

Again  ; — Another  exception  is,  that  if  the  action  be  brought 
within  six  years,  and  the  judgment  therein  be  reversed,  on  er- 
ror or  certiorari,  or  arrrested,  (i.  e.  never  rendered  on  ac- 
count of  some  defect  in  the  record  on  the  part  of  the  plaintifT,} 
the  plaintiff  shall  then  have  one  year  after  such  reversal  or  ar- 
rest, within  which  to  bring  a  new  action  ;{w)  and  it  has  been 
holden,  within  the  equity  of  the  statute,  that  if  the  demand  be 
not  barred  at  a  man's  death,  his  executor  or  administrator  may 
•ue  therefor  at  any  time  within  a  year  after  his  decease,  although 
the  six  years  have  elapsed  before  the  commencement  of  the 
fluit.(x) 

HOW   THB  STATUTE  MAY  BE  AVOIDED. 

In  the  action  of  assumpsit,  although  the  action  be  barred  by 
the  lapse  of  six  years,  yet  a  promise  to  pay,(?/)  or,  indeed,  the 
slightest  acknowledgment  of  the  debt  or  demand  due  to  the 


(r)  6  T.  R.  18».  «  Mass.  Rep.  5>I7,  (r)  I  ft  John.  165.  1  Jobn.  40. 

k  vide  2  Sauod.  127.  b.  c.  n.  6.  (ir)  1  N.  R.  L.  I8C,  s.  5. 

(j)  2  John.  200.  (.rj  Vide  i  Esp.   Dig.  N,    Y.  ed. 

(/)  2  Ycate's  Rep.  105.  pi.  I.  286. 

(w)  1  N.  R.  L.  186,  8.  5.  .  (jf)  4  John.  461. 
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plaintiff  (^)  within  six  years,  will  avoid  the  statate,  and  in  Covrp* 
548,  Ld.  AJamffield  says^  '*  The  sligiitest  acknoMrledgrnent  ha« 
been  held  s^ithcient ;  as  saying  '*  prove  your  debt  and  I  will 
pay  yoQ,^^  **  I  am  ready  to  account  but  nothing  is  due  to  you.'* 
*'  And  much  slighter  acknowledgments ^  thin  ihese^  vill  take  a  case 
eut  of  the  statute,^'  But  if  the  party,  who  acknowledges,  say  at 
the  same  time,  that  he  intends  to  avail  himself  of  the  statute,  he 
thereby  saves  his  right,  and  maj'  plead  the  «tatute  in  bar  ;(a) 
and  whether  a  declaration,  arobigaous  in  its  import,  amounts  ta 
an  acknowledgrr  ent  of  the  debt,  is  a  question  of  fact  for  the  ju- 
ry, or  the  justice  sitting  in  their  stead. (6)  The  acknowledg- 
ment of  the  debt  by  one  or  two  or  more  partners,  or  other  joint 
debtors,  ivill  avoid  the  statute,  as  to  the  whole.(c}  But  a  mere 
indorsement  of  p.irt  payment  upon  a  note,  bill  or  other  contract, 
made  within  six  years,  will  not  avoid  the  statute^  unless  it  be 
rollowed  up  with  proof  that  the  payment  indorsed  yf9&in  fad 
made,  or  that  the  indorsement  was  made  with  the  defendant'* 
consent. (r/)  or  that  it  ivas  made  when  it  was  siigainst  the  plain- 
Uff's  interejst  to  make  it.(«) 

If  the  plaintiff's  action  be  for  a  fraud,  or  his  action  grow  out 
of  the  fraudulent  act  of  the  defendant,  the  action  may  be  brought 
at  any  lime  within  six  years  next  after  the  fraud  is  discover- 
ed.(/) 

OF  THE  REPLICATION  TO  THIS   PLEA. 

» 

We  have  just  seen  when  the  plaintiff's  disability  or  the  de- 
fendant's fraud  may  be'replied  in  avoidRUce  of  the  statute.  The 
plaintiff  need  not,,  in  general,  either  in  his  declaration  or  repli- 
cation, aver  thnt  a  new  promise  was  made  within  six  years. — 
But  when  this  plea  is  pleaded,  be  may  reply  generally,  ^'  that 
the  defendant  did  promise  ivithin  six  years,  &c.  in  manner  and 
form  as  the  plnintiff  hath,  in  declaring  alledged ;"  thus  taking 
issue  on  the  defendant's  plea,  nnd  then  proof  of  any  promise  or 
acknowledgment;  &c.  will  sustain  the  issue  for  the  plaintiff.(/r) 
When  the  plaintiff  should  state  the  new  promise  in  bis  declara- 
tion, vide  ante,  375. 

Another  mode  of  avoiding  the  statute  is,  to  reply,  (where  thii 
is  the  fact)  that  the  suit  was  commenced  within  six  years.  What 
shall  be  the' commencement  of  a  suit,  we  have  seen  ante,  208  ; 


(c)  2   Burr.  I0D9.      Cowp.   648.  (d)  17  John.  182. 

P«al;e^8  N.  P. Rip. 93.    4 East, 599.  (c)  id. 

(fl)  flJohn.  146.  (/)    3  Mas*.    Rep.    231. 

(//,  I  r.  R.  7«0.  Yeates'  R«p.  109. 

(V)  0  John.   -i67.     15  id.  3.  I  {g)  17  John.  330. 
Tiun\  103.    4  Muuf.  Rep.  19f. 
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y^  *e  also  eeen  ante,  4]  3,  that  r  suit  eball  not  be. 

■^  'Cnced  by  a  warraot^  until  it  is  actually  s«>rved.-— . 

^  cplicalion  of  a  sait  commenced,  mu»t  be  limited 

^  ^  "mmons  or  attacbmcDt.     lo  courts  of  record^ 

*5j^        ^  '•tice  to  Boe  out  procew,  and  get  the  shert^ 

^  ^^  '  the  defendant  is  not  found  in  his  county, 

^  '^^'^^  which  the  plaintifif  may  avoid  the  stat*. 

^^^^^j^  "  ^'"'^  afterwards,  sue  out  other  pro- 

^^  %.  "^  'o  the  same  cause,  and  rhe  court 

^^^*^  *^         ^  ^^^*  fictitious  continuances  from 

^  "^  '^^^^-        ^  ^J^)  ^y  ^hlch  there  appears  a 

^'^  ^  ^^^^  process  from  term  to  term, 

^  %  \   <>  lOd  and  brought  into  court  for 

X)  -^  "^  -  coBtinued  five,  and  even  stven 

^,    *  .e  construction  of  a  justice's  court  will 

^.erhaps  questiooable,  although  nearly  the 
lance,  may  be  attamed,  by  taking  out  and 
«etnrn  of  a  summons.     And  should  a  summons  he 
^opVt  and  a  warrant  be  thereupon  issued,  the  suit 
tnereby  seem  to  be  continued  in  fact,  for  the  warrant 
.a  no  return  day.     This  is,  provided  the  same  warrant  b«^  ul- 
timately proceeded  upon,  as  it  may  be,  even  though  the  justice 
be  unable  to  try  the  cause,  as  we  have  seen  ante,  27C.     But  in 
all  other  cases,  a  suit  commenced  in  one  court  ivill  not  prevent 
the  statute  from  attaching  as  to  an  action  for  the  same  chum  in 
aoother  court ;    but  the  original  suit  must  be  continued,  and 
brought  to  a  close,  in  the  same  court.(j)  unless,  indeed,  the 
cause  be  removed  to  another  tribunal  by  habeas  corpus  or  certi- 
orari before  jadgmeut,(fc)  which  proceeding  does  not  apply  to 
a  justice's  court.(/) 

OP  THE  IMPLIED  LIMITATION  OF  A:ff   ACTION  ON  A  SPECIALXy. 

Although  the  statute  does  not  apply  to  an  action  on  a  special- 

iy\  yet  a  lapse  of  twenty  years,  without  proof  of  any  pavment 

within  that  time,  will  create  a  presumption  that  the  debt  due  by 

the  specialty  has  been  paid  ;  as  in  debt,  or  covenant,  on  mort- 

\  gages,  bonds  or  indentures  reserving  rent,  &c.(7/i)     But  such 

presumption  may  I-,-;  explained  away,  as  by  showing  a  disability    ^ 
to  sue,  a  promise,  acknowledgment  or  part  payment,  &c.  &c« 
at  any  time  within  twenty  years. (n) 


(h)  7  Mod.  5.  3  T.R.  662.  (k)  Stra.  710. 

(0  1  Vid.  53.  (/)  1  N.  n.  L.  SSe,  8. 17. 

(;'  )  Ld.    Rnj-m.  S83.     Ralatine  {m)  16  .Tuhn.  210. 

on  Urn.  147.     1  Tcniiesee  Rep.  362,  (n)  id.  k  10  iri.  417. 
3,4 
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PLEA   OF   A  RELEASE. 

That  after  the  plaiotiff's  cause  of  action  in  this  suit  had  ac- 
craed,  to  wit,  on,  ^.  the  said  F,  by  hid  certain  writing  of  re- 
leas^e,  sealed  with  bis  seal,  (and  now  shown  to  the  court  here»} 
the  date  whereof  is  the  same  day  and  year  la$:t  aforesaid,  did  re- 
mise, release,  and  forever  quit-claim,  unto  the  said  D,  all  man- 
ner of  action  and  actioos,  cause  and  causes  of  action  and  actions, 
&c.  {in  the  language  of  the  release)  both  at  law  and  in  equity, 
or  otherwise  howsoever,  which  he  the  plaintiff  then  had,  &c. 
(as  in  the  release)  as  by  the  ^id  writing  of  release  will  appear. 

Though  the  proper  words  of  a  release  are  remise^  release  and 
forever  quit'claim,{o)  yet,  any  words  showing  an  intention  to  dis- 
cbarge a  debt  or  duty,  will  amount  to  the  same  thing,  (e.  g.)  the 
words  renounce^  acquit^  or  if  the  plaintiff  grant  that  the  defend 
dant  shall  be  discharged^  ^c*(p}  ^  release  by  parol  will  dis- 
charge a  premise  or  even  a  covenant  before  breach^{q)  hut  after- 
wards^ such  release  must  be  under  seal.(r)  And  a  release  hy 
one  of  several  persons,  having  a  joint  demand,  is  valid  against 
all,(s)  even  though  such  demand  be  the  proper  subject  of  tres- 
pass or  case,  as  for  a  wr'>ng.(t)  And  a  release  of  a  witness,  in 
order  to  render  him  coiLp<3*ent,  if  duly  obtained,  will  discharge 
him  of  the  claim  releasea>  t'^ugh  he  be  not  sworn  on  the 
trial.(u) 

As  to  the  words  which  relate  to  the  thing  released,  a  release 
^fall  demands  is  the  best,  excepting  the  word  claim;  for  the 
word  demand  is  the  largest  word  in  the  law  excepting  the  word 
claim,  and  discharges  all  sorts  of  actioos,  rights  and  titles,  con- 
ditions before  or  after  breach,  executions,  rents  of  all  kinds,  due 
or  to  become  due,  covenants  broken,  annuities,  contracts,  re- 
cognizances, commons,  bond  to  pay  money  not  yet  due  ;  but  not 
a  bond  to  perform  an  award,  when  the  money  awarded  is  not 
yet  due,  nor  a  covenant  unbroken  ;  for  this  last  should  be  re- 
leased by  the  words  aU  covenants.{v)  Nor  will  a  release  of  aA 
demands  discharge  a  claim  for  money  afterwards  paid  by  the  re- 
leasor, as  surety  for  the  releasee.(tv) 


(o)  Litt.  I.  445.  Co.  Litt.  364.  {s)U  iH.  172  13  id.    SS6.    3  id. 

(p)  Piowd.  140.     1  Sid.  265.  Cro.  68.     17  id.  58. 
Jac.  696.     9  Co.  52.     Show.  221.  (0  13  id.  2«6. 

(q)  Bac.  Abr.  tit.  Release. (A)  p.         (m)  16  id.  270. 
€82.     14  John.  330.     7  id.  207.  17         (v)    Vide  Bac.  Abr.  tit.  Rcleaac. 

mL  469.  (I)  &  authorities  there  cited. 

(r)  7  John.  169.  (u;)17  John.  169. 


PLEAS  IN  BAR.  469 

A  release  of  all  actions,  extends  to  a  bond  to  pay  money  in 
future,  all  causes  of  action  and  all  actions  which  the  releasor  has^ 
either  in  bis  own  right,  or,  as  executor  or  administrator,  but  not 
to  a  debt  before  the  day  of  payment,  nor  to  executions,  though 
a  release  of  all  suits  would  bar  an  execulion  ;  and  a  release  of 
.  till  quarrels  is  as  beneficial  as  all  actions.  But  if  a  man  wronc;- 
fully  take  away  tny  goods,  and  I  release  to  him  all  actiom  per* 
sonal^  yet  1  may  take  the  goods  out  of  his  possession,  (a:) 

Jl  release  is  sometimes  implied  by  law. 

Thus,  if  a  man  covenants  with,  or  giyes  a  bond  to  another 
never  to  sue  the  demand  which  he  has  against  him,  this  ope* 
rates  as  a  release,  in  order  to  avoid  the  circuity  of  action  in  first 
suing  for  the  demand,  and  (hen  turning  round  and  suing,  and  re- 
covering the  same  imount  back  as^in  on  the  covenant  or  bond. 
{y)  But  this  would  be  otherwise,  if  the  covenant  be  not  to  sutt 
until  a  certain  lime.(z) 

Again — A  release  to  one  of  several  persons,  who  are  indebt- 
ed jointly i  OT  jointly  and  severally  discharges  the  whole.(a)  But 
a  covenant  by  the  creditor  not  to  sue  one  of  several  debtors  will 
not  have  this  effect  ;{b)  nor  ivill  a  receipt  in  full  on  one  of  th« 
^debtors  paying  his  share  of  the  debt.(c) 

Again — If  a  creditor  appoint  his  debtor  an  exe^'utor,  this  €f4^ 
4ineuishes  the  debt  at  law,  and  so,  if  the  debtor  marry  the  cre- 
4iU>T,(d) 

PLRA  OF  ARBITRAMENT  AND  AWARD. 

Form  of,  on  bond. 

That,  after  the  said  P's  said  cause  of  action  arose,  to  wit,  on, 
^.  the  said  P  and  the  said  D  submitted  themsolves,  that  i^  to 
eay,  by  two  mutual  bonds  of  arbitration,  dated  the  day  and  year 
aforesaid,  to  the  arbitration  of,  and  ens:a&;ed,  in  all  things,  well 
and  truly  to  stand  to,  obey,  abide,  perform,  fulfil,  and  keep  the 
lAward,  order,  arbitrament,  final  end  and  determination  of  A,  B 
and  C,  arbitrators  indifferently  elected  and  named,  as  well  by 
and  on  behalf  of  the  said  F  as  the  said  D,  to  arbitrate,  awards 


(t)  Vide  Bac.  Abr.  tit.  Release.(I)         (6)  id.  &  6  Taunt  239.    8  Mass. 

il  authoritii^s  th«re  citerl.  Rep-  423. 

(»)  W-  W  3.    2  John.  186.  8  id.  (c)  7   John.  207.  2    id.  44fl      8 

54.  Masf.    Rep.  423.    6  Taunt.  ?R9. 
s)  id.  (d)  Vido  Rac.  Ahr.  tit.  extin^^uish- 

a)  7  John.  207.    2  id.  448.  iDent.(D}  2  John.  471. 
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order,  judge  and  determine,  of  and  concerning  all,  and  all 
manner  of  action  and  actions,  d^c.  (as  in  the  boml^,)  so  as  the 
said  award,  4*c.  (as  in  the  bonds.)  And  the  said  D  avers,  that 
before  the  time  limited  in  the  said  bonds,  for  making  the  said 
award,  to  wit,  on,  {-c.  the  said  arbitrators,  t-^king  npon  them- 
selves the  burthen  of  the  said  award,  and,  having  duly  consid- 
ered the  subject  matters  submitted  by  the  said  bond,  did  award, 
&c.  (as  in  the  award)  as  by  ti)C  said  award,  dated  the  day  and 
year  last  aforesaid,  under  the  bands  and  seals  of  the  said  arbi- 
trators, will  more  fully  appear. 

If  the  submission  be  by  agreement,  written  or  scaled  ia  aoj 
other  form,  or  by  parol,  state  it  according  to  the  truth  of  the 
ease. 

Such  submission  and  award  is  final,  and  conclusive  between 
(be  parties,  as  to  all  the  matters  embraced  by  the  terms  of  the 
submission,  whether  the  same  be  actually  submitted  and  passed 
upon  at  the  bearing  or  not,  whether  such  submission  or  award 
be   by  writing  or  parol.     Thus,  shoujd  the  parties  submit  all 
demands  between  them,   and   the    arbitrators  make  an  award 
thereupon,  and  the  party,  by  mistake,  should  omit  to  brin^  anj 
one  of  his  demands,  though  entire  and  distinct,  before  the  arbi- 
trators, yet  he  cannot  afterwards  sue  for  it.(<')      And  so  if  the 
arbitrators  commit  a  mistake, (2  John.  62,)  except  in  Chance- 
ry, where  relief  may  be  obtained   in  these  cases. (id.  3  John. 
367.  9  John.  212.)     An  award  under  a  submission,  is  thus  more 
powerful  in  extinguishing  the  claims  of  the  parties,  than  a  ver- 
dict under  a  declaration,  be  it  never  so  broad  ;  for  %ve   have 
seen,  that  the  plaintiff  may,  on  the  trial,  withdraw  and  reserve 
an  entire  demand  for  future  litigation, (e)  hut  in  an  arbitration, 
like  the  defence  in  Le  Guen  v.  Gouvemeur  andKem!'le,(^f)  ev- 
ery thing  which  may  be  heard  and   d<»terminpd  on  either  side, 
is  for  ever  extinguished,   and  cannot  be   litisjated  again.  Ve* 
ry  little  form  is  necessary,  either   in  submitting  or  deciding  by 
arbitration,  those  controversies  which  are  cognizable  before  a 
justice.      The  parties  are,  either  in  writing,  or  by  parol,  to 
agree  on  such  men  as  they  choose,  consi<)ting  of  what  namber 
they  please,  to  settle  their  disputes,  whose  duty  it  is,  when  con- 
vened, to  hear  the  proof;«  and  allegations  of  the   parties,  as 
nearly  according  to  the  rules  of  law  as  may  be  ;  bnt  even  a  mis* 
take  of  the  law,  or  the  rules  of  a   court   of  equity,  will   not 
vitiate  their  award. (/^)      The   parties  may  agree  to  submit  to 
ihem  all  claims,  demands,  actions,  suits,  quarrels,  4^c.  between 


id)  12  John.  311.  {s)   Ambl.  245.      3  Atk.  405      6 

(e)  Ante,   450, 1.  Ves.  Jun.  2S2.  2  £q.  Ca.  Abr.  80.  3 

C/)  Ante,  456.  Caines,  1S6. 
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them,  the  exteDt  of  which  terms  were  considered,  whea 
speaking  of  a  release  ;(h)  or  they  may  limit  the  submisaioD  to 
any  gpecitick  aubiect,  to  which  the  arbitrators  are  boand  to  ad- 
here strictly,  like  an  attorney  to  his  power  ;(t)  or  the  award  it 
utterly  void,  at  least  so  tar  as  the  powers  of  the  arbitrators  ap- 
pear to  have  been  transcended  on  the  face  of  the  award.  And  if  it 
appear  either^ by  the  award  or  otherwise,  that  they  awarded  up- 
on a  matter  not  submitted,  and  their  award  thereapou  cannot 
be  separated  from  such  parts  thereof,  as  might  otherwise  be 
valid,  but  all  are  intermixed,  the  whole  award,  is  thus  tainted 
and  voi(}.(y  )  However,  there  is  no  doubt,  that  an  award  im- 
posing distinct  duties,  in  dbtinct  parts,  may  be  good  as  to  part, 
and  bad  as  to  part«(^) 

A  very  usual  mode  of  submission,  where  the  controversy  is 
not  complicated,  is,  drawing  mutual  promissory  notes  sufficient 
to  cover  the  amount  or  balance  claimed  on  either  side  ;  and 
agreeing  that  the  arbitrators  shall  indorse  down,  or  deliver  up 
both  or  either  of  the  notes  as  they  shall  award.  A  note  thus  pass- 
ed upon,  and  indorsed  down,  so  as  to  meet  what  one  party 
ought  to  recover  against  the  other,  has  been  adjudged  binding 
and  valid  as  a  promissory  note.(/) 

If  there  be  several  arbitrators,  and  it  be  intended  (hat  the 
voice  of  a  majority,  or  any  number  short  of  the  whole,  should 
bind,  this  should  be  explicitly  agreed  upon  by  the  parties  ; 
otherwise  the  decision  of  a  majority,  4*c.  would  be  void,  and 
the  whole  controversy  would  remain  open  as  before.(m)  But, 
on  a  submisson  to  two,  who,  on  disagreement,  are  to  appoint  a 
third  an  umpire,  a  decision  of  two  out  of  the  three  is  vaJid.  (13 
John.  187.) 

The  arbitrators  being  the  chosen  judges,  the  delegates  and 
agents  of  the  parties,  may  bind  their  principals  to  do  any  act 
touching  the  matters  submitted,  which  the  parties  themselves 
might  agree  to  do,  unless,  indeed,  it  be  that  the  party  shall 
cause  some  third  person  to  do  an  act,  which  it  does  not  appear 
'he  has  a  right  to  require  of  him.(I3  John.  264.)  But  their  award 
must  not  only  be  made  within  the  time  limited,  unless  extended 
by  iigreement,(n)  but  they  should  see  that  both  parties  have 
notice  of  the  time  and  place,  when  and  where  they  meet  to 
hear,  4*c.  They  may  adjourn  from  lime  to  time,  giving  such 
notice,  &c«    And  may  even  decide  exparte^  should  the  parties 


(h)  Ante,  46ft,  9.  &  vide  2  Cainetf,  (k)  %  Caines,  33^^.    13  John, 264. 

520. 9  Jabn.  38.  (/)  3  Caines,  166. 

(0   6  John.  13.  ?m)  6  John.  39. 

U )  16  John.    227,     2  Caiuep,  (n)  Kyd  on  awards,  96. 
2*Jj. 
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or  either  of  them  refuse  to  attend.  Where  no  time  is  Itmiled, 
tvithin  f?bich  they  are  to  award,  they  may  take  their  owo 
time  ;(o)  bat  their  powers  are  always  Hable  to  be  revoked  bf 
either  party,  at  any  time  before  the  award  is  Biade.  This  revo- 
cation  must  be  according  to  the  submission,  either  by  parol  or 
under  seal,  and  no  particular  form  is  nece9sary.(p)  A  suhmts- 
aion  by  bond,  or  other  instrument  under  seal,  cannot  be  revo- 
ked by  paroL(9)  The  party  revoking,  is  liable  to  a  suit  on  th«L 
bond  of  submission,  or  an  action  on  bis  agreement  to  submit, 
in  which  the  expenses,  costs  and  charges  of  the  opposite  par* 
ty  at>oot  preparing  for  the  hearing  may  be  recovered  as  dama- 
ges ;(r)  unless  indeed,  where  there  is  no  time  limited  for  the 
award.  In  such  case,  the  party  may  request  the  arbitrators  to 
av\  ard  in  a  reasonable  time,  and  if  tbey  will  not  do  this,  a  revo- 
cation will  neither  be  a  breach  of  the  condition  of  the  bood^ 
nor  of  the  agreement  to  submit,  (s) 

As  to  the  award  itself,  the  only  rule  worthy  of  much  notice 
here,  is,  that  it  be  certain,  i.  e.  the  act  awarded  to.be  done,  sod 
the  thing  about  which  it  is  to  be  done,  should  be  so  far  point- 
ed out,  that  any  one  can  see,  or  find  out  what  steps  are  to  be 
taken  in  performing  it  ;  and,  accordingly,  an  award  to  finish 
<Ae  /}^us£,  or  to  pay  for  Xht  stove,  without  saying  ivhat  house  or 
what  stove,  la  void  for  uncertainty. (t)  So,  an  awai'd  to  pay 
the  costi<  of  the  arbitration,  without  saying  how  much  ;(ii)  so 
an  award  to  give  good  and  sufficient  s£cunl5(,  without  defining 
the  nature  of  the  security. (i?)    And  so  of  the  Lke  cases. (ir) 


'  The  above  directions  with  the  forms  which  are  in  almost  er- 

'*  ery  body's  hand,  will,  generally,   be  a  sufficient  guide  ip  coor 

ducting  the  proceedings  of  an  arbitration. 

By  the  28th  section  of  the  S5  dollar  act,(x)  it  is  made  ^AW- 

ful  for  a  justice,  on  proof  by  the  party « that  a  submission  to  ar- 

I  bitration  has  been  made,  to  issue  a  subpcsiui  to  compel  the  atttfnd- 

^  ance  of  witnesses,  before  the  arbitrators  :  and  on  default  of  their 

attendance,  to  punish  them  in  the  same   manner,  ^c,  as  if  the 
\  default  had  been  in  their  attendance  betore  the  migistrate,  os 

GomplairU  of  any  person  aggrieved  by  such  default  ;   and  by  the 
act,8ei>!r.  39,  ch.  210,  s.  1,  a  justice  of  the  county  in  which  the 


(o)  id.  (0  2  Caiaes,  235. 

Cp)  ill.  32,  3.  (m)  W- 

(a)  8  John.  125.  (r)  9  Johji.  43. 

(r)  16   John.  209,   per  Spencer,  («?)   Vide    ibia  rule  farther  ex- 

Ch.  J.  1  Sid.   281.     Bee.  Abr.  Ar-     cnv,»lied    by  the  cases  i-iiori  in   Kyd 

biiran^cnt  &  award,(B)  2  Keb.  10,      on  awanis,  123,  4,  128,  194, 186,  7, 
20,  ;24.  ix)  1  N.  R.  L,  Sl^l*. 

(m)  i  Keb.  10,  SO. 
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•ubmiflsioD  takes  place,  eitlier  by  band  or  other  agreement, 
writtea  or  parol,  is  authorized  to  swear  the  witnesses  requir- 
ed to  give  testimony  before  the  arbitrator,  or  arbitrators,  4^. 

On  application  to  a  justice  for  a  sabpoena,  to  compel  the  at- 
tendance of  witnesses  before  arbitrators,  he  is  to  take  th«  re- 
quisite proof  of  the  submission  in  the  fisst  place*  This  may 
doutbiess  be  by  the  oath  of  the  party  himself,  for  his  interest, 
if  he  have  any,  would,  in  this  instance,  be  too  remote  to  affect 
his  competency* 

Form  of  the  oatIL 

You  shall  make  true  answers  to  such  questions  as  I  shall 
put  to  you,  toochmg  the  necessity  and  propriety  of,  my  issuing 
a  subpoena,  upon  your  present  application  therefor.  So  help 
you  God.(y) 

On  being  satisfied  from  the  answers  of  the  party,  under  oath, 
th:U  a  submission,  &c.  has  been  made,  a  sub^Kiena  issues  in  the 
form  which  i  shall  give  hereafter,  except  that  instead  of  re- 
quiring the  witnesses*  attendance  before  the  justice^  to  testify  in 
a  pled  y  4*0.  between"*  parties y  plaintiff'  and  defendant  j  ^c.  the 
subpoena  should,  in  this  particular,  run  thus  : 

''  To  appear  before  A,  B  and  C,  arbitrators,  (or  A,  arbitra- 
tor,) chnsen  to  arbitrate  and  award,  of  and  concerning  certain 
matters  in  difference,  between  D  of  the  one  part,  and  £  of 
the  other  part,  at,  4^c.  on,  4^c.  to  testify  what  you  know,  touch- 
ing or  concerning  the  said  matters  in  difference,  on  the  part  of 
the  said  D." 

The  form  of  proceeding  to,  and  drawing  op  a  conviction,  and 
th^  imposition  of  a  fine,  which  1  shall  hereafter  give  for  non- 
attendance  before  the  magistrate,  will  be  a  sufficient  guide  in 
the  case  of  disobeying  a  subpoena  to  attend  before  arbitrators, 
with  this  addition,  however,  that  it  should,  in  the  latter  instance 
be  stated,  and  appear  upon  the  face  of  the  conviction  that  it  ia 
on  the  complaint  of  the  person  aggrieved  by  the  default^  that  m, 
some  person  in  whose  behalf  the  subpoena  issued,  namtn^  himf 
whereas  in  the  former,  no  complaint  is  necessary.  ^ 


(y)  Vide  ants,  35€. 
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Form  of  the  oath,  to  be  administered  by  the  jtutice  to  a  wihutM^ 

before  arbitrators. 

The  evidence  yoa  shiill  give  to  these  Hrbitratorp,(orlAt«iir6«* 
trmtovy)  louchi.ig'orconciirning  the  matters  in  difference  sobiint- 
ted  for  their  {or  /i/i)>dHttrin)nalion  and  award,  by  and  between 
D,  of  the  one  part,  Hnd  b,  ot  the  other  part,  sball  be  the  truth* 
the  iVdole  truth,  and  ootuiug  hut  the  truth.  So  help  joo 
God.(z) 

The  arbitrators  are,  sometimes,  sworo  by  the  justice,  or 
sonif  other  ofhcer  authorized  to  adtninistei  oaths.  Whether 
thev  are  »q  or  nut,  is,  gene raU} « left  to  tlte  choice  of  the  par- 
tie*;, (though  it  IS  not  eeseiitial,  or  indeed  any  way  important  to 
the  validity  of  th^ir  award,  that  they  should  be.)  If  an  Odth 
is  preferred,  the  following  may  be  the  form  : 

Form  of  the  oathy  to  be  adminiHered  to  the  arbitrators. 

You,  and  each  of  you,  do  swear,  that  you  will  well  and  truly 

>  hear  and  determine  the  matters  in  difierence  submitted  to  yoa 

as  arbitrators,  by  and  between  D,  ot  the  one  part,  and  K,  ot  the 

other  pnrt,  and  a  true  award  thereof  make,  to  the  best  of  your 

knowledge,  understanding  and  ability.     So  help  you  God. (a) 

ACCORD  AND   SATISFACTIOIT* 

This  is  another  remedy  by  the  act  of  the  parties.  Instead 
•f  ciilling  in  the  aid  of  arbitrators,  they  adjust  the  difference 
themsehes,  determine  what  the  party  in  default  is  to  do  in  sat- 
islaction  of  the  claim,  o^  deuiand  against  him  ;  and  when  such 
agreement  is  executed,  it  is  a  complete  bar  of  an  action  for 
the  demand  thus  satisfied,  and  may  be  set  up*  as  a  defeoce 
therein,  by  a  special  plea,  the  same  as  a  former  recovery,  or 
award.  The  settlement  or  agreement,  to  take  up  satisfied 
with  such  an  act  or  thini^  is  called  an  accord.  When  the  act  is 
done,  or  the  thing  is  actually  delivered,  or  paid,  pursuant  to 
the  accords  this  becomes  a  saiisjaction  ;  for  the  demand  is  then 
not  only  settled  but  satisfied,  'i  hit*  is  disstiuguiohiible  from  pay- 
ment  or  performance,  which  are  always  in  iulfilment  of  some 
coniract  between  the  {parties  in  the  very  terms  of  the  contract, 
at  least  in  ktnd^  though  not  perhaps  strictly  at  the  day  ;  where- 
as rcrord  and  satisfaction  is  the  substitution  of  some  collateral 
thing  in  lieu  of  payment  or  performance,  either  before  or  :«fter 


(s)  Vide  antei  25ft  (a)  Vide  id. 
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a  breach  of  the  contract ;  or  it  may  be  the  receipt  of  a  sam  of 
moaej,  or  other  thing,  in  satisfaction  for  some  wroug.(6) 

FORM  OF  THE  PLEA. 

That  after  the  cause  of  action  stated  in  the  declaration  of  the 
said  D  arose,  viz.  on«  &.c.  th(*  said  D  delivered  to  the  said  P, 
one  silver  watch,  and  the  said  P  then  received  the  same,  in  full 
satiiifHction  and  discharge  of  the  claim  set  forth  in  the  said  dec- 
laration. 

This  plea  can  easily  be  adapted  to  the  delivery  of  any  other 
article,  or  a  sum  of  money,  promissory  note,  or  the  assignment 
of  a  chose  in  action,  or  the  performance  of  any  other  act  in  sat- 
isfaction, &c. 

Accord  without  satisfaction  is  no  bar.  Thus,  though  the  plain- 
tiff had  agreed  to  take  a  watch,  as  in  the  last  plea,  this  alone 
would  not  bar  the  action,  even  though  the  wntch  h.id'beAu  ten- 
dered and  refused.(c)  It  is  true  that  some  of  the  judijes  thought 
in  the  case  in  3  John.  cas.  243,  that  where  the  aj^eement  to 
make  satisfiction  is  such  as  to  afford  a  remedy  upon  it  by  action, 
a  tender  alone  is  sufficient ;  that  case,  however,  is  better  put 
upon  the  ground  that  the  plaintiff  had  done  therein  what  was 
equivalent  to  an  actual  accei>tance.((i)  The  assignment  and  ac- 
ceptance of  a  chose  in  action  i«  a  good  satisfaction. («)  Payment 
of  1  less  sum,  after  a  debt  is  due,  in  satisfaction  thereof,  is  not  a 
go:Hl  plea  ;{/)  though  a  payment  of  the  whole  debt  without  the 
.interest  would  bar  the  action  ;(g)  and  so  would  a  payment  of  a 
less  sum,  if  made  and  received  in  satisfaction  of  the  debt  before 
it  falls  due.(l)  Where  the  plaintiff  asjrees  to  receive  any  thing 
in  satisfaction  of  his  claim,  a  delivery  thereof  to  a  person  ap- 
pointed by  him  to  receive  it,  is  equivalent  to  a  receipt  thereof 
by  himself,  and  shall  be  adjudged  a  satisfaction. (2) 

OF  THE  PLEA  OF  TENDER. 

FORM — in  assumpsit  on  a  contract  to  pay  money. 

As  to  all  the  claim  of  the  said  P,  mentioned  in  his  declaration, 
except  J 10,  parcel  of  the  amount  claimed  by  the  said  P,  the 
said  U  says,  that  he  did  not  undertake  and  promise  in  manner 


(b)  &  vide  3  Blac.  Com.  16,  16.  (e)  5  John,  386. 

9  Co.  79,  (/)id.27I.   17  John.  169. 

(e)  2  T.  R.  24.    2  H.  Bl.  317.     S  (g)  T.  id  271. 

John.  3S6.     3  John.  cas.  243.  (1^2  Lev.  «1. 

{iC)  Vide  16  John.  88,  per  Spencer,  (2)  16  John.  86. 
Justice. 
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and  form  as  the  said  P  hath  above  thereof  complained.  And  aa 
to  the  said  j^lO,  the  said  D  says,  that  after  the  said  {10  became 
dae,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c. 
he  was  ready  and  willing,  and  oflfered  and  tendered  to  pay  to  the 
•aid  P,  the  said  snm  of  j^lO,  to  receive  which,  the  said  P  then 
and  there  refused  ;  and  the  said  D  has  always  before,  and  ever 
since  the  time  of  the  said  tender  and  refusal  been,  and  still  is 
ready  to  pay  the  said  P,  the  said  j^lO,  and  now  brings  the  same 
into  court,  ready  to  be  paid  to  the  said  P. 

In  like  manner,  a  tender  may  be  pleaded  to  part,  and  a  set  off 
to  the  residue,  or  a  payment,  and  the  statute  of  limitations,  &c* 
and  these  pleas  may  be  adapted  either  to  the  whole  declaratioo, 
or  to  the  separate  count  to  which  they  are  thought  proper  to  be 
applied.  In  what  caseS  a  tender  shall  be  deemed  inconsistent 
and  inadmissible  with  other  pleas,  vide  ante,  443.  4  T.  K.  194. 

The  above  form,  with  the  remarks  which  follow,  may  also 
with  a  little  variation,  be  applied  to  a  sealefl  contract  for  the 
payment  of  money. 

PUa  of  tender  in  sptci/ic  ariicUs^  to  an  action  on  the  foUoTmng 

promissory  note. 

^'LiSBOH,  Decetnber  6ih^  1815. 
*'  For  value  received,  we  jointly  and  severally  promise  Snm- 
uel  Avery  and  Son,  in  sixty  days  from  date,  seven  hundred  thir-  J 

ty-four  dollars,  seventy-six  cents,  in  cotton  yarn,  at  ten  percent, 
below  the  wholesale  ractory  prices,  to  be  delivered  at  the  Lit- 
hon  cottonfactory  store. 

Josiak  Rofftf,  as  ag*t  L.  C.  F. 
Alexander  Stewart.^* 

That  the  4th  day  of  February,  1816,  was  Sunday  ;(h)  that  oe 
the  next  day,  the  said  D  having  waited  at  the  said  store,  until 
the  uttermost  convenient  hour  of  the  day,  did  then,  to  wit,  be- 
tween 3  o'clock  P.  M.  and  sun  set,  offer  and  tender  to  the  said 
P,  in  cotton  yam,  of  a  good  and  merchantable  quality,  warp  and 
woof,  Ht  ten  per  cent,  below  the  wholesale  factorv  prices,  in 
value  |734.76,  that  is  to  say,  lOM.  No.  20— 10/6.  ko.  19,  &c 
{specijying  the  numbers  and  the  meight  of  each,)  in  full  payonent 
and  satisfaction  of  the  note  in  suit ;  which  the  said  P  refused  to 
receive  ;  and  that  the  said  D  carefully  deposited  the  said  yam, 
thus  tendered,  in  the  said  store,  and  there  left  the  same  for  the 
use  and  benefit  of  the  said  P,  as  their  proper  goods  and  estate. 


J 
I 


(h)  S  Con.  Rep.  N.  5.  69.  Antt, 
lOS. 
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Vide*thi8  l^ea  in  sobstance,  in  2  Connecticut  Rep.  J^ew  Series^ 
69,  70.  It  18  clearly  not  necessary,  as  was  done  io  that  plea, 
to  state  that  the  defeDdants'  notified  the  plaintiffs  of  the  time  and 
place  of  delivery,  and  that  they  refused  to  attend,  &lc.  For  the 
time  and  place  is  specified  in  the  note.  (id.  74,  per  £dmund,  J.) 

There  is  a  material  distinction  between  the  efiect  of  a  tender 
in  money  due  upon  a  contract,  aod  a  tender  of  specific  articles. 
In  the  former  case,  **  though  a  tender  be  made,  and  the  plain- 
tifif  refuses  the  money,  yet  the  tender  cannot  be  pleaded  in  bar 
of  the  action,  neither  in  debt  nor  assumpsit,  but  in  the  bar  of 
the  damages  only,  (i.  e.  interest  and  costs ;)  far  the  debtor 
ahall  nevertheless  pay  his  debt.(i)     But  the  consequences  of  a 
regular  tender  and  refusal,  where  the  articles  are  cumberousy 
and  will  subject  the  party  tendering  to  a  charge  in  order  to  keep 
them,  as  cattle,  or  any  articles  requiring  ware  house  room^ 
which,  indeed,  embraces  almost*  every  article  except  mon^y, 
are  a  complete  discharge  of  the  contract  for  delivery,  and  the 
party Js  not  bound  to  hold  himself  ready,  or  as  the  common  say- 
ing is,  to  keep  the  tender  good^  as  in  case  of  money  ;  but  he  holds 
the  articles  as  bailee,  at  the  risque  of  the  person  to  whom  they 
have  been  tendered,  subject  indeed  to  be  demanded  of  him,  or 
any  other  person  into  whose  hands  they  may  come,  and  if  re* 
fused,  an  action  of  trover  will  lie  for  their  value.(  A     If  the  ten* 
deror  dispose  of  the  goods  he  will  be  answerable  mr  the  avails ; 
(k)  but  he  is  not  responsible  for  their  safe  keeping  ;(/)  his  du* 
ty,  in  this  particular,  bears  a  very  near  resemblance  to  that  of 
an  accidental  finder  of  goods,  mentioned  ante,  166.     The  pro* 
perty  of  the  goods  being;  vested  by  the  tender  in  the  tenderee, 
an  action  of  trover  would,  of  course,  lie  against  any  person  who 
ahould  convert  them  to  his  own  use. 

Under  this  head,  I  shall  consider, 

I.  Bif  whom  a  tender  may  he  made. 

A  tender  made  by  a  servant,  or  by  a  stranger,  on  the  behalf, 
and  at  the  desire  of  the  party  owing  the  money,  is  as  good  as  if 
it  had  been  mad^  by  the  party  himself,  (m) 

II.  What  ii  a  good  tender. 

This  relates,  I.  To  the  manner  of  tendering.  It  is  not  enough 
for  the  person  who  intends  to  make  a  tender,  to  say,  "  I  ami 


(i)  I  Ld.   Rayni.  254.    17  John.  349.'id.  458,  per  K  nt,  Ch.  J.    12 

25:^  per  Spencer,  Ch.  J.  3  John.  cat.  John.  274.     1  Hayw.  142. 
4249.    Vide  Bac.  Abr.  tit.   Tender,         (k)  Vide  3  John.  cas.  149.  &c. 
&c.  (C)  (0  id. 

(;  )  8  John.  474.     3  Joha.  cas.        (m)  Cro.  £lia.  48. 
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ready  to  pay  the  debt,  or  perform  the  duty,"  but  be  mast  make 
an  actual  <ffcr  to  pay  the  one  o»  discharge  the  otber.(n)     And 
the  tenderor  should  moreover  declare  upon  what  account  it  is 
ni<uie  ;((>)  and  a  declaration  of  being  ready  tO'  pay,  but  keeping 
the  money  in  a  bag  under  the  debtor^s  arm  is  not  such  an   oflfer 
an  amounts  lo  a  tender,(  p)  though  it  would  have  been  good,  if 
the  bag  had  been  offered  with  the  money  in  it,  provided  the  icn- 
diTor  be  able  to  prove  that  the  amount  is  sufficient  *,  for  it  is 
the  duty  of  the  tenderee  to  tell  it,  and  examine  its  goodne8s.(9) 
However,  (he  actunl  production  of  the  money  may  be  dispens- 
ed with  by  the  conduct  of  tue  tenderee, (r)  as  if  he  refuse  it  be- 
cause it  i.«  too  much,  or  becau.ae  it  does  not  amount  to  the  debt 
due,  together  with  anoher  debt  not  due  the  tenderee,  but  which 
he  insists  on  rereivms:,  or  where  he  tells  the  tenderor  he  need 
Dot  give  hijnselfthe  trouble  to  produce  the  money,  for  some 
readon  wbi.ch  he  as9rgi)s,  or  without  assigning  any  reason, (*)  or 
insist  that  more  is  due  ;(/)  but  notwithstanding  a  refusal  to  ac- 
cept by  the  tenderee,  yet  the  tenderor  must  show  that  the  mo- 
ney is  reac^y  about  him,  in  bis  pocket,  or  his  desk  which  is  pre- 
sent, ^c.  or  the  refus^al' will  not  make  it  a  good  tender.(u)  There 
must  be  an  lyffer  of  the  money,  unless  it  be  dii^pensed  with  by 
the  express  declaration,  or  equivalent  act  ofthe  creditor  \{v)  and 
then,  a  mere  offer  to  pay  is  not  suiTicient ;(«?)  for  saying  *'  here 
I  am  ready,"  will  not  do.     !  ie  mu<t  have  tbe  money  ready  al- 
so, (.r)     And  though  there  be  a  refusal  to  receive  the  money, 
an  offer  to  pay  must  not  be  merely  theoretical  by  words,  but  it 
should  be  ^practical  offer  by  producing  the  money, 'or  showing 
it  ready  for  delivery,  at  least,     indeed,  it  is  unsafe  to  di^iiense 
with  its  actual  production,  by  the  hand  of  tbe  tetideror,(y)  uo- 
)e»<s,  indeed,  he  be  tcld  expressly,  not  to  produce  it. (•2^)     A  re- 
fu>al  to  receive,  most,  at  any  rate,  be  absolute^  in  order  to  dis- 
pense with  the  production  of  the  money  :  refusing,  till  the  cre- 
ditor coDsuU  his  attorney,  is  not  a  refusal  in  law.(a) 

With  regard  to  a  tender  of  specific  articles,  such  as  stock  ia 
the  funds,  &c.  or  any  other  chose  in  action,  the  subject  of  an  as- 
signment, or  of  cattle,  grain,  articles  of  manufacture,  goods,  or 
other  choses  in  possession,  all  the  authorities  agree  that  the  par- 


(n)  I  Uon.  7T.    2  Lev,  209.    3  («)  5  Esp.  Rep.  48. 

iii.  104.    12  Mod.  353.    2  DalL  190.  (v)  10  East,  lOl. 

(o)  t.atch,  70.  (w)  2  Dall.   190,  91.      10  Eati, 

(7)  A  Rf^p.  115.    I  Inst.  208.  Vide  (r)    2  Havw.  151.    I   Coxe    N. 

5  T.  R.  432.  J.  Rep.  174.'S.  P. 

(r)  3  T.   R.  683.      Peak     N.  P.  (j/)  10  East,  103,   per  Bajley,  J. 

Cas.  BB.    4  Esp.  Rep.  68.    5  id.  48.  4  Esp.  N.  P.  Rpp.  67, 

4  Dall.  327.  (g)  id. 

(s)  •?  T.  R.  683.  la)  I  Coxc    N.  J.  Rip.  174. 

(OPeak  l«.  P.  Cas.  88. 
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tj  making;  the  tender,  must  do  every  tliios;  in  his  power  to  place 
bicnjielf  ill  a  state  of  perfect  reauine^:)  to  per/onu,  or  the  tender 
will  DOt  be  complett5,(6)  whether  the  lendoree  be  pres^ent  or 
not.  Thu;).  where  the  consent  of  a  director  is  oecesHHiy  to  tne 
assignment  of  «tock,  it  must  be  obtained,  thoogh  the  practice  je 
to  give  con^eiit  of  course  ;(c)  and  where  a  note  is  payable  io^ 
shop  work,  the  articles  must  be  particularized  au4l  set  out,  oth-. 
erwise  the  plaintiff  would  be  barred  of  his  action,  by  the  tender 
without  being  able  ever  to  recover  the  articles  tendered,  for 
want  of  being  particularly  distin<;uished  aud  de3cribed.((l)  We 
have  just  notice6l,(6)  thatlhe  efiCect  of  a  tender  is,  to  place  the 
goods  at  the  risk  of  the  vendee,  but  while  there  re^n.hns  any 
act  to  be  done  by  the  vendor,  in  separating  tiie  goods  from  otti- 
ers,  with  a  view  to  deteruiine  there  quantity  or  identity,  or  the 
price,  the  tender  is  incomplete  ;  because,  till  this  be  done,  they 
are  not  at  the  risk  of  the  vendee,  but  the  vendor.  lh\9,  where 
the  vendor  was  to  count  certain  skins  sold,  in  order  to  ascertain 
the  price,  under  an  agreement  to  pay  so  jiiuch  for  such  a, num- 
ber ;(/)  or  to  weigh  out  certain  flax  sold,  lying  at  the  whtirf,  as 
part  of  a  large  quantity,  from  which  it  was  not  yet  severed  by 
the  process  orweighing.  and  the  purchaser,  therefore,  could  not 
know  his  part  ;(g)  and  so  of  a  parcel  of  hemp  sold, (A)  it  was 
holden  that  in  these  cases,  the  counting  and  weighing,  re8[>ec- 
tively,  not  having  been  performed,  the  property  did  not  pass, 
and,  of  course,  a  tender  in  either  of  tbe^  case^,  could  not  tiave 
been  insisted  on.  It  is  a  general  rule,  that  where  any  act  yet 
remains  to  be  done  by  the  purchaser,  to  prepare  the  goods  for 
delivery »  until  this  be  done,  the  property  does  not  pass,(t )  and 
the  essential  object  of  identifying  the  goods,  .md  giving  the  ten- 
deree  a  remedy  for  them  by  caption,  trover  or  other  action  to 
obtain  'the  good^:,  or  the  value  of  them,  is  not  ^et  obtained.  This 
is  essential ;  for  the  party  is  not  ta  be  deprived  of  uU  remedy 
upon  his  contract,  unless  another  remedy  be  furnished  him  by 
passing  the  property  of  the  chattels  and  placing  them  comjdetc- 
\y  under  bis  cootroul.(j)  "  The  distinction  betwe<m  execu- 
tory and  executed  contracts  is  well  defined  ;  the  former  con- 
veys a  chose  in  action,  the  latter  a  chose  in  possession.  In  2 
Blac.  Com.  443.  1  Com.  on  con.  3.  3  John.  Kep.  3r»8,  424. 
3  John.  Rep.  44.  5  John.  Kep.  74.  10  John.  Ke[i.  330,  this 
distinction  is  stated  and  illustrated.  The  usual  and  d^'ci^ive  UH 
in  cases  of  this  kind,  is,  to  consider  at  whose  risk  the  subject  of 
the  contract  was.^'(ib) 


(6)  I  Str.  504.  3  John.  Cas.  253, 
Mr  Kadciif!^J. 

(c)  I  Str.  504 

(d)  1  Root,  4.^3, 4. 
Jc)  Aiit^,  477 

/;  2  t'ampbl.  Rep.  S40. 
Q)  2  Maule  U  Selw.  397. 


(h)  5  Taunt.  617. 

(«)  15  John.  f?5l,  «,  &  vide  U 
EaRt,  621.  13  East,  522.  6  id. 
614. 

ij)  I  Root,  44.?,  4.     5  John.  119. 

(k)  15  John.  351,  per  Spencer,  J. 
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A  tender  must  be  anqualified  and  without  demanding  n  re- 
ceipt  in  full,  tboagh  this  has  been  doQbted.0  But  where  a 
person  owes  debts  to  several  different  persons,  who  come  to- 
gether, and  the  defendant  tenders  them  a  gross  sum  amounting 
to  all  their  claims,  which  they  refuse,  and  insist  on  more  being 
due,  such  a  tender  is  sufficient. (m) 

2.  The  thing  tendered.  If  A  be  indebted  to  B,  in  dirers  dis* 
tinct  sums  of  monej,  he  may  make  a  tender  of  any  one  of  the 
sums  ;(n)  and  indeed,  the  tender  of  part  of  an  entire  debt  will 
stop  the  interest  for  so  much  as  is  tendered.(o)  A  tender  o( 
more  money  than  is  due,  is  good  for  what  is  due  ;  for  the  great- 
er  inclu<]es  the  less,  and  it  is  at  the  peril  of  the  tenderee,  if  be 
take  more  than  is  doe  ;(/>)  and  so  it  is  good,  though  the  money 
tendered  be  mixed  with  other  moneys.(9)  If  tne  party  be  bonnd 
to  tender  certain  goods,  or  a  certain  ^um  of  money,  at  the  elec- 
tion of  the  tenderee,  at  a  day  and  place  certain,  the  election  of 
the  tenderee  to  be  made  at  such  day  and  placei  both  the  goods 
and  the  money  must  be  tendered. (r) 

In  strictness,  no  money  is  a  lawful  tender,  excepting  such  as 
is  made  current  by  act  of  Congress. 

All  gold,  silver  and  copper  coins,  stricken  and  issued  at  the 
mint  of  the  United  States,  in  the  manner  prescribed  by  varioM 
acts  of  Congress,  are  a  legal  tender.  (^) 

I'hese  coins  are  of  the  following  denominations,  and  of  the 
▼alue  and  weight  annexed,  in  standard  gold,  silver  or  copper.(l) 

GOLD  COINS. 


'  Eagles,  ^10. 

Half  Eagles,  5. 

Quarter  Eagles,      2.50 


to  weigh  270  grs.  in  standard  gold« 

136 
.       .      67  12 


SILVER  COINS. 


Dollars,  to  weigh 
Half  Dollars, 


416  of  standard  nlrer. 
208. 


(/)  5  Esp.  Rep.  48,  &  vide  Peake 
N.  P.  Rep.   179.    I   Campb.   Rep. 
478,  io  note,  477. 

Peak  N.  P.  Cas.  88. 
n)  Bro.  T«nrt.  pi.  39. 
o)  I  Campb.  Rep.  184,  in  note. 
»}  6  Rep.  115.  Sira.  916. 
[q^  3  T.  R.  683. 
[r)  1  Leon.  68.  . 


(«)  S  L.  IT.  S.  new  ed.  967,  ch. 
117,  s.  16.  Comb.  387.  I  Inst.  207. 
SaJk.  446. 

CO  2  L.  U.  S.  new  ed.  265,  ch. 
117,  fi.  9.  Vide  aim  id.  p.  601,  t.  8, 
&  Pesident  Washington^t  pfocla- 
matioo,  reducing  tbe  weight  of  cop- 
per coins,  in  note.  Vidt  alto  id. 
ch.  147,  p.  327. 
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Quarter  Dollars,  104      ofstandtrdeilTer. 

Dimes,  or  tenths  of  a  Dollar,  41  3-5. 

Half  Dimes^  or  twentieths  do*  20  4-5. 

COPPER  i;oiN8. 

Cents,  or  hundredths  of  a  Dollar,  to  weigh  7  dwts.  of  copper. 
Half  Cents,  3  dwts.  and  12  grs.  of  copper. 

These  coins,  of  full  weight,  are  a  tender  according  to  the 
above  yalaes  respectively,  and  those  of  less  than  fall  weight,  of 
values  proportional  to  their  respective  weights. (u) 

There  is  no  need  of  weighing  these  coins  for  the  purposes  of 
a  tender  :  counting  is  sufficient.  The  stamp  of  the  mint  isprt- 
ma  facie  evidence  of  their  iveight,  and  if  the  tenderee  mean  t6 
object  for  want  of  weight,  he  must  place  his  objection  on  thai 
ground,  and  demonstrate  it,  by  weighing  the  money  himself  and 
then  refusing  it«  provided  it  fall  short.  The  same  rule  prevails 
with  regard  to  foreign  money  miide  current  by  act  of  congress, 
or  by  proclamation  of  the  president,  where  he  is  duly  author* 
ized  to  make  such  proclamation  by  act  of  congress.  And,  I 
take  it,  that  these  principles  are  sanctioned  by  Wadt*t  case,  1^ 
Rep.  114,  15,  thoujB^h  they  were  doubtless  carried  too  far  in 
that  case  ;  for  it  is  said  io  the  4th  resolution,. p.  115,  that  it  is 
at  the  peril  of  the  tenderee,  not  only  that  he  count  the  money 
and  ascertain  its  value,  but  that  he  inspect  it  and  see  that  it  it 
Dot  counterfeit ;  which  latter  has  been  overruled  by  our  Su- 
preme Court,  in  Markle  v.  Hatfield,  2  John.  455.  Vide  the 
opinion  of  Kent,  Ch.  J.  id.  459. 

FOREIGN  COINS,  WHICH  ARE  A  LAWFUL  TENDER* 

Spanish  milled  dollars,  at  the  nite  of  100  cents  each,  the  ac* 
tnal  weight  whereof  shall  not  be  lesg  than- 17  dwts.  and  7  grS. 
and  in  proportion  for  the  parts  of  a  dollar  ;(v)  and  Frencb 
crowns  at  the  late  of  117  cents  and  6  10  of  a  cent  per  ounce 
weight,  or  110  cents  for  each  crown,  to  weigh  IB  dwts.  and  17 
grs.  And  French  five  franc  pieces,  at  the  rate  of  1 16  cents  per 
ounce,  or  93  cents  and  3  mills  for  each  five  franc  piece  weigh* 
ing  16  dwts.  and  2  grs.(w)  These  French  pieces  would  havo 
cease4  being  a  tender,  on  the  29th  April,  1819,  to  which  tho 
last  cited  act  was  limited,  but  by  ao  act  at  the  2d  sess*  15th  cong» 


(ii)2L.U.  S  newed.  p.  267,  «b.         (to)  6  L.  U.  S.  117.  ItHS.  U 
117,8.16.  Cong.  cb.  139,  •.  1.    ^ 

(r)  4  L.  U.  8.  mwtd.  f.  29»  SO, 


A.  S3, 1. 1. 
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vol.  7th,  of  L.  U.  S.  p.  92,  thpy  were,  continued  carrent  to  the 
29th  April,  1821,  at  which  time  ihey  woulJ  have  ceased  to  be 
a  tender  ;  hut  1  understand  an  act  phssed  at  the  hust  session  of 
congress,  (1820  and  21,)  continuing  them  a  legal  tender  as 
above,  till  the  29th  April,  1623,  al'ter  which  ilny  are  to  be  a 
tender  '*at  the  several  and  respective  rates  folloiving,  and  not 
otherwise,  to  wit ;  at  the  rate  of  107  cents  and  8  mills  for  each 
crown  weighing  18  dwts.  and  17  grs.  and  at  the  rate  of  91  cents 
and  5  mills  for  each  five  franc  pifce,  weipiing  16  dwts.  and  2 
grs.  or  for  each,  at  the  rate  of  li7  cents  and  6-10  of  a  centp€r 
OQUce.'' 

Those  wishing  to  inspect  more  particularly  the  principles, 
progress,  and  mutations  of  our  law  of  tender,  will  find  all  the 
acts  on  this  sul^ect  except  the  three  last  above  quoted,  digested 
and  referred  to  in  the  6  vol.  of  the  new  edition  of  the  taws  of 
the  United  States — Index — title,  z/aVi/,  HnA/oreign  coins. 

By  these  and  the  above  quoted  acts,  he  will  perceire  that 
ibreign  gold  and  copper  coins  have  both  ceased  to  be  a  tender 
tD  the  United  States. 

A  tender  in  bank  notes  is  not  good.  But  it  seems  sucb  a  ten- 
der may  be  made  good  if  the  tenderor  accompany  it  with  an  o^ 
fer  to  get  cash  for  them.(a:)  And  it  has  been  ruled  by  the  kiug*s 
bench  in  England  ;[i)  and  was  alterwaids  conceded  by  Chambre^ 
J.  in  the  Common  Pleas,  (z)  that  a  tender  in  bank  notes,  if  not 
objected  to  for  that  reason^  i.  e.  because  ihcy  art  bank  notes,  is  a 
good  tender.  And  so,  if  the  party  agree  before  the  day  of  pay- 
ment to  take  bank  bills,  but  when  tendered  refuse  them,  pro?t- 
ded  they  are  current,  (a) 

If  the  money  in  which  a  tender  is  legally  made,  afterwards 
become  current  at  a  less  value,  or  even  cease  to  be  current  at 
all,  the  tenderee  must  bear  the  loss  ;{b)  but  the  plea  ought  to 
state  specially  the  kind  of  money  tendered,  aver  that  the  defen- 
dant was  always  ready  to  pay  that  very  money,  and  he  must 
bring  the  same  identical  money  which  he  tendered  into  coarl 
upon  his  plea.(c) 

It  seems  reasonable  that  any  sort  of  goods  shoald,  unless  thej 
are  to  be  delivered  according  to  some  sample^  be  made  ia  a 
middling  kind  of  goods  of  the  sort«(<i) 


(x)  1  Cromp.  Prac   152,  per  Ld.  (b)  Dyer,  81.    Pav.  27.  I  Watb. 

Mansfield.  29. 

(v)  8  T.  Rep.  554.  (e)  I  Wash.  29. 

(«)  2  Bos.  k  Pull.  529.  (d)  6  Bac.  Abr.  tiu  Tendar.  &c. 

(a)  7  Jolu.  476.  (B)  i 
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A  note  is  payable  in  plank,  staves  and  heading :  you  must 
prove  a  tender  of  ail  three  kinds,  in  order  to  bar  an  action  ;  and 
aot  of  one  or  two  kinds  only,  atnountiog  in  value  to  the  note.  (2 
Hayw.  150,) 

HI,  At  "whai  place  a  tender  must  be  wade* 

If  a  place  of  payment  or  performance  b^  mentioned  in  the 
contract,  the  tender  can  only  be  mude  there.(€)  If  no  place  be 
mentioned  for  paying  a  sum  in  gross,  it  must  be  tendejred  to  the 
party  personally,  if  in  the  state,  but  the  tcnderor  is  not  bound 
to  seek  the  party  oat  of  the  state  ;  and  a  tender  to  a  mortgagee 
at  his  house,  or  at  the  place  where  the  money  was  borrowed, 
if  seasonable  notice  of  a  tender  there  he  given,  and  is  not  ob- 
jected to  by  the  mortgagee,  is  s?ood.(/)  A  tendor  of  rent  may 
be  either  to  the  person  of  the  lessor,  or  upon  the  land  demised, 
if  no  other  place  be  mentioned  in  the  leitse  ;(r)  and  a  tender 
upon  the  land  is  good,  whether  the  rent  be  piiyable  in  mooey^ 
or  any  other  article,  book  accounts^  for  instance. (i) 

In  the  case  of  cumbrous  articles,  yon  are  not  bound  to  carry 
them  with  you  to  seek  the  person  who  is  to  receive  them,  but 
you  mu!!>t  first  seek  him,  and  know  M^hcre  he  will  appoint  to  re- 
ceive them,  and  there  they  must  be  delivered  ;(j)  or,  if  the 
parties  meet,  though  accideotally,  where  the  goods  are  at  the 
proper  time  of  delivery,  they  may  be  delivered  there.(A:)  Should 
the  creditor  be  called  on  to  name  a  place  of  delivery,  and  refuse 
to  do  so,  the  debtor  might,  beyond  all  doubt,  elect  some  reason* 
able  place  himself,  which  he  should  do,  giving  notice  thereof 
to  the  creditor.  (/)  * 

IV.  At  what  time  a  tender  mutt  be  made. 

A  tender  cannot  he  made  after  suit  commenced. (m)  When 
%  unit  shall  be  said  to  be  commenced,  vide  ante,  268,  413.  For 
the  effect  of  a  tender  upon  a  distress,  or  impounding  thereof  for 
rent,  vide  ante,  231,  2.  Tender  of  amends  for  irregularity 
about  a  distress  for  rent,  vide  ante,  201  :  of  amends  for  an  in- 
jury done  by  cattle,  damage  feasant,  ante,  205. 

If  a  debt  is  to  be  paid  or  goods  delivered  at  a  certain  place;* 
OD  or  before  a  certain  day,  yet  it  has  been  decided  that  a  tender 


(0  id.  (C)  ic  autborititfl  tlitre  ti-  (/)  Co.  Liu.  210.  b.  A  John.  477. 

Ud.  (ifc)  8  John.  477.     1  Inst.  202,  Sll. 

(/)  Id.        '  6  Rep.  114.  Cro.  Eliz.  14. 

(g)  Irt.  (/)  Vide  1  Wash.  326,  8,  9. 

(0  16  Jehn,  232.  (m)  Cro.  Car.  2^4. 
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cannot  be  made  till  the  last  day  limited  ;(n)  but  it  has  been  de- 
termined by  the  Sapreme  Court  of  appeals  in  Maryland,  thnt 
where  a  bond  is  conditioned  to  pay  money  at  or  upon  a  certain 
day,  a  tender  before  the  day  is  good.(p)  Be  tliis  as  it  may, 
where  the  tender  n  to  he  made  upon  a  certain  day,  it  must,  in 
order  to  be  regular,  be  made  the  uttermost  convenieot  time  of 
that  day,(p)  till  which  time  the  tenderer  most  wait,  unless  the 
parties  meet  there-before,  but  the  tender  should  be  time  enough 
before  sun  down  to  enable  the  tenderee  to  examine  and  tell  the 
money  or  goods  by  day  light.  (9) 

If  no  time  of  payment  or  performance  be  mentioned  in  the 
contract,  it  should  be  Aou^  presently,  if  the  payment  be  in  mo* 
ney  :  if  it  be  in  any  thing  else,  as  labour,  or  goods,  he*  it  should 
be  made  in  convenient  time,  without  prejudice  to  the  doer  or 
performer,  according  to  the  nature  of  the  act.  And  in  such  ca- 
ses, it  is  said  the  party  sbeuld  not  wait  for  an  actual  demand,(r) 
which  seems  agreed  by  all  the  books,  if  the  payment  be  cash. 
But  the  Superior  Couit  of  North  Carolina  has  settled  the  fol- 
lowing distinction  on  this  subject. («)  **  Where  a  promise  is, 
to  pay  a  sum  of  money,  but  no  time  is  mentioned,  it  is  due  pre- 
sently, and  an  action  lies  without  any  reque6t.(^)  But  where, 
under  the  like  circumstances,  a  promise  is  made  to  deliver 
goods,  or  do  a  collateral  act,  it  is  necessary  that  the  party  to 
'whom  it  is  to  be  done,  should  omke  a  demand  of  the  promisee 
before  an  action  is  brought.''  And  upon  this  principle  it  was 
bolden  by  the  court,  in  the  same  case,  that  an  action  is  not « 
sufficient  demand  for  property  lent,  though  the  law  implies  a 
promise  to  return  it  on  request ;  but  there  should  be  ao  actual 
demand  before  suit. 

There  is  abo,  frequently,  some  degree  of  nicety,  in  deter- 
mining when  a  party  would  be  warrantable  in  waiting  for  an  ac- 
tual demand,  before  tender,  where  the  debt  or  duty  is  made 
payable  on  demand,  or  on  request ,  &c.  by  the  express  words  of 
the  contract.  The  following  seems  to  be  the  distinction  in  such 
cases  :  where  I  am  bound,  or  engage,  in  any  way  to  pay  money 
on  demand,  or  on  request,  there  an  actual  demand  or  request 
need  not  be  made,  even  thongh  the  monc^y  be  payable  on  de- 
mand, at  a  particular  place  ;(ti}  but  the  bringing  the  suit  is  a 
sufficient  demand  in  law  ;(v)  and  there  is  hardly  a  single  excep*- 


(n)  12  Mod.  421.  (r)  S  Lill.  Abr.  572. 

(0)  3  Harris  &  Mmenry,  S5.  id.  (t)  Taylor's  Rrp.  149. 

1S6,  7,  8.  (i)  ^  vide  ante,  105. 

(p^  I  InsL  211.  Plowd.  172,  3.  6  («)  Anie,  103. 

Eep.  1 14.  (v)  Crb.  Car.  384.  Latch,  90t. 

•C9)  i^-  ^  Ler.  104.    2  Con.  Rep.  , 

N.  S.  74^  70. 
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tioD  to  this  rule,  provided  the  money  be  dae  for  d  precedent 
debt  or  doty,(tp)  as  is  generally  tbe  case.  Bat  a  proDiUe  to  de- 
.  liver  goods,  &c.  on  request,  whether  in  consideration  of  a  pre- 
cedent debt  or  duty  or  not,  as  where  I  receive  my  pay  for  an 
article,  and  promise  to  deliver  it  on  demand,  oi*  on  request^  is 
not  broken  without  an  actual  demand. (x)  And  this  is  especial- 
ly the  case,  where  I  receive  goods  on  promise,  either,  express 
or  implied,  to  re-deiiver  or  return  them  on  request  or  demand  : 
in  these  cases,  an  actual  request  must  always  be  proved,  to  sus- 
tain an  action  for  the  damages,  for  non -delivery  ;(y)  for  here  is 
Dot  even  a  precedent  debtor  duty,  besides  the  deliveiy  being 
collateral  to  the  ob^lgation.(^)  Yet  this  rule  seems  to  be  other- 
wise in  an  action  of  detinue  for  the  goods,  where  it  is  said  a  de- 
mand, in  law,  by  bringing  the  action,  is  suificient.(a) 

* 

And  an  actual  request,  before  action  brought,  is  equally  ne- 
cessary upon  an  obligation  to  perform  any  other  collateral  act 
on  request,  or  on  demand,  or  to  pay  a  penalty  on  request,  as  in 
the  following  and  tbe  like  cases  :  to  pay  a  penalty,  on  request 
for  not  performing  an  award  ;(6)  to  pay  all  the  money  another 
.  faas  expended  for  the  defendant,  on  request  ;(c)  to  pay  the  debt 
of  a  stranger  on  request  ;((i)  a  promise  to  A  to  pay  B  ^10  on 
request ;  orlf  one  promise  to  purchase  on  request ;(«)  to  save 
a  man  harmless  on  request ;  or,  on  payment  of  ^10,  to  d^^Iiver  a 
bond  on  request ;(/)  condition  of  a  bond  to  make  the  plaintiff 
free  of  the  joiner's  company,  on  request,  at  the  end  of  7  years  ; 
(g)  on  a  stipulation  in  a  mortgage,  that  unless  the  interest  be 
paid  annually  on  demand,  the  mortgage  shall  be  forfeited. (^^ 
(Vide  also,  the  cases" cited  in  1  Saund.  3S,  n.  (2)  by  Williams.) 
And  where  notes  for  money  di*awn,  payable  ^t  a  particular  place 
en  demand,  are  declared  by  statute,  to  be  cons^idered  payable 
on  demand,  at  such  place,  an  actual  demand  before  suit  is  ne- 
cessary, at  the  place  specified  in  tbe  note. (18  John.  341.) 

Where  no  time  is  limited  within  which  the  request  is  to  be 
Blade,  the  party  may  make  it  at  any  time  during  his  lire.(i) 

Where  a  promise  is,  to  pay  on  the  happening  of  an  event, 
which  Is,  or  may  be  as  well  known  to  one  as  the  other  of  the 
parties,  no  notice  or  request  is  necessary.     This  is  the  case  on- 


(w)  3  Salk.  308.  (d)  Lntch,  93.    3  Salk.  308. 

{x)  5  T.  Rep.  409,  3c  vide  6  Mass.  («)  3  Sa  Ik  309. 

Rep.  310.  id.  358.  (  f  )  Cro.  Tar.   385,  &  6.  8,  P.  Z 


8i 


3  Salk.  309.  Tajl.  Rep.  149.      Buls.  229.  3  id.  297. 
r»)  8  /ohn.  478.  (tr)  s  Salk.  .W9. 

(a)  3  Salk.  309.  (h)  2  don.  k  Munf.  9^. 

h)  1  Saund.  32.  (t)  CfO.  £liz.  236. 

(e)  Cro.  Elia.  73. 
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ly  where  the  happening  of  the  event  is  exclusively  within  the 
knowledge  of  the  promijiee.(  j) 

V.  To  whom  a  tender  mutt  be  made. 

This  may  be  to  a  party  or  privy  entitled  to  the  thing  tender- 
ed.   Thus,  a  tender  to  an  executor,  even  before  he  has  proved 
the  wilf,  is  good.(^)    So  to  the  assignee  of  the  contract  ;  but 
not  to  a  mere  stranger  ;  yet  on  a  bond  to  B,  to  pay  him  money 
for  the  use  of  C,  a  tender  may  be  made  to  C,  he  being  the  one 
•  beneticially  interested  ;  though  where  a  bond   is  to  B,  to  pay 
money  to  C,  the  penalty  is  not  saved  by  a  tender  to  C,  for 
the  condition  is  io  pay,  and  C  may  thu»  by  bis  refusal  occasion 
a  forfeiture  of  the  bond.     A  tender  of.  amends  to  a  bailiff,  who 
has  distrained  beasts,  damage  feasant,  is  not  good,  for  he  is  a 
mere  servant,  having  no  power  to  deliver  the  bea<^t.(/)      Go- 
ing to  the  plnintifiTs  bouse,  and  delivering  money  to  a  servant 
whogof^d  into  the  house,  but  comes  back  and  returns  the  mon- 
ey, saying  that  the  phiintiff  would  not  receive  it,  but  it  must  be 
paid  to  his  attorney,  was  by  Ld.  Kenyon,  left  to  the  jury  as  evi- 
dence of  a  tender  ;  and  the  jury  found  for  the  defendant (m) 

It  is  no  excuse  for  not  receiving  the  money ,  that  the  claim  is 
led  with  an  attorney  for  collection  ;  and  if  a  merchant's  clerk 
should^  for  that  reason,  refuse  the  money,  on  its  being  tender 
ed  to  him,  though  the  mere h Ant  had  ordered  him  not  to  receive 
it,  it  is  notwithstanding  a  good  tender  to  the  principal.(n)  And  a 
tender  of  the  money  to  an  attorney,  with  whom  the  debt  is 
left  for  collection,  is  good,  even  though  the  creditor  revoke  hit 
power,  of  which  the  creditor  is  informed  on  the  tender  being 
made.  Notice  of  the  revocation  should  have  t>een  given  be- 
fore, (o)  ^ 

VI.     The  c(m»equence$  of  a  tender  and  refusal. 

We  have  already  noticed,  in  general,  where  the  debt  or  du- 
ty remains,  and  when  it  is  discharged  by  a  tender.  (/>)  In  cases 
where  the  debt  is  not  discharged,  the  tender  must  be  kept 
good,  i.  e.  the  amount  of  money  tendered,  must  be  forth  com- 
ing on  its  being  demanded  by  the  creditor  ;  or  the  benefit  of 
the  tender  is  lost  ;{q)  and  a  subsequent  demand  of  one  of  two 
joint  debtors,  is  good  againat  botb.(r)    We  have  noticed,  that 


(  »  )  10  Maps.  Rep.  230.  (n)  5  Taant.  S07. 

(A)  Vide  Bac.    Abr.  til.   Tender,         io)  18  John.  110, 
&c.  (E)  (;;)  Ante,  477. 

(/)  Vide  id.  &   authoiitiM  ther«         (9)  Kirbj,   293.  1  DalU^    407, 

cited.  per  M^Kean,  Ch.  J. 

(«i)  1  Xtp.  Rep.  949.  (r)  1  Staikis^t  Rep. 
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m  tender  of  moDej  merely  bars  the  right  to  interest  and  costs  ; 
(s)  and  the  debt  remains  even  apoa  a  bond  with  a  penalty. (t) 
in  such  case,  therefore,  the  money  must  be  paid  into  court  with 
the  plea,  or  the  defence  is  a  mere  nuhty.(Str.  638. 1  Wash.  29.) 

If  the  tenderer  be  ready  at  the  place  and  time  appointed  to 
make  the  tender,  and  the  tenderee  do  not  attend  to  receive  the 
money,  or  other  thing  tendered,  it  is  the  same  thing,  in  effect^ 
as  an  actual  refusal.(u) 

VIL     Hoto  a  tinder  must  be  pleaded. 

Every  requisite  necessary  to  the  validity  of  a  tender,  mast 
be  shown  to  have  been  complied  with,  or  the  plea,  for  want  of 
showing  that  the  party  tendering  has  done  all  within  his  pow- 
er to  pay  the  debt  or  perform  the  duty,  is  not  good. 

Thas,  the  plea  must  not  only  aver  a  readiness,  (and  show 
how  the  defendant  was  ready,  in  a  tender  of  specifick  articles^ 
1  Hoot,  443,  4,)  but  it  must  aver  an  offer  to  pay  or  perform, 
not  only  at  the  day,  bat  the  uttermost  convenient  time  of  the 
day  ;  and  if  it  do  not  appear  from  the  plea,  th<it  the  tenderer 
Yfsa  absent,  a  refusal  must  also  be  averred  ;  and  where  the 
debt  or  duty  is  discharged  by  the  tender,  the  plea  may  cou- 
clude  by  praying  judgment,  and  that  the  plaintiff  bei barred  of 
his  action  in  the  usual  way  of  a  plea  in  bar.  In  debt  for  moo* 
ey  which  has  been  tendered,  you  must  conclude  in  bar  of  dam- 
ages only,  but  in  assumpsit^  which  sounds  in  damages,  you  are 
to  conclude  in  bar  of  damages  beyond  the  sum  pleaded  as  a  ten* 
der,  and  so,  I  suppose,  of  covenant. (v) 

Where  the  debt  or  duty  is  not  discharged,  the  defendant 
must  also  aver,  that  he  has  been  always  ready,  from  the  time 
of  tender  and  still  is  ready,  though  this  would  be  obviously 
unnecessary  where  the  debt  or  dtity  is  discharged  by  the  ten* 
der.  And  if  a  certain  day  be  mentioned  for  payment,  but  no 
place  specified,  it  is  not  enough  for  the  defendant  to  plead,  that 
the  plaintiff  was,  at  that  day,  out  of  the  state,  bat  he  should  also 
aver  that  be  was  ready  to  pay,  and  so  has  continued  and 
still  is  ready,  from  the  time  of  the  tender.(iii;)  Indeed,  it  it 
sufficient  to  observe,  i^ith  regard  to  this  plea,  that  it  must 
show  that  the  party  pleading  it  has  never  been  in  default ;  for 


(s)  Ante,  477.  12  John.  27S,  p«r  (v)  Vide  B&c.   Abr.  Tender,  &c. 

Cur.  (H^  1,  &  cases  there  cited. 

(/}  2  John.  '24.  (tt)  id.  2, 3^  &  eases  there  eittfU 

(u)  Vide  Sac.  Abr.  Tender,  k: 
(G) 
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if  he  neglect  to  tender  the  money  at  the  proper  daj  or  place, 
and  in  the  proper  manner,  his  plea  of  tender  is  forever  gone. 
'  (x)     It  should  show  that  the  plaintiff  never  had  any  cause  of 
action  ;(y)  and  always  ready,  it  of  the, essence  of  the  plea. (2) 

Andy  accordingly,  where  you  plead  a  tender  for  the  price  of 
goods  sold,  work,  money,  4^c.  or  any  thing  properly  demand- 
able  under  common  counts  in  a  declaration,  in  which  cases  the 
debt  is,  in  many  instances,  due  immediately  on  the  consideratioa 
being  perforated,  it  is  enough  to  show  your  tender,  and  eay, 
always  ready,  <$*c.  but  the  plaintiff  may' defeat  yon  by  replyiiig, 
and  showing  a  demand,  and  neglect,  or  refusal  to  pay  at  any 
time  after  the  debt  arose,  whether  before  or  after  the  ten- 
der, (a) 

When  the  money  is  brought  into  court  on  a  plea  of  ieodeu 
the  plaintiff  is  entitled  to  it  at  all  events,  even  though  he  shoold 
afterwards  be  non-<auited,  or  a  verdict  or  judgment  pass  agaiott 
him.  And  even  if  the  money,  or  any  part  of  it,  be  paid  in 
through  mistake,  yet  the  court  will  not  suffer  it  to  be  restored, 
either  in  whole  or  in  part,  if  no  fraud  or  deceit  were  practised  • 
upon  the  defendant,  which  led  him  to  the  mistake.(6) 

VIIL     In  what  cases  a  tender  may  be  made*' 

It  is  sufficient,  perhaps,  to  observe  under  this  head,  that^  at 
oommon  law,  a  tender  cannot  be   made  in  any  case,  except 
where,  the  debt  or  duty  is  certain  or,  which  is  the  same  thing, 
capable  of  being  made  certain   by  coroputition,  or  other  act  of 
the  tenderer,     it  is,  therefore,  generally  confined  to  contracta 
for  the  payment  of  money,  or  some  other  !«|>ecifick  thing.     But 
where  the  damages  must  be  assessed  by  a  jury,  as  upon   a 
contract  to  deliver  certain  specifick   articles,  without  any  pric« 
being  altixed  to  them  by  the  contract, 'a  tender  is  inapphcaMe  ; 
and  the  same  distinction   applies,  in  genend,   to  the  action  of 
debt  and  covenant  as  well  as  to  an  action  of  assumpsit,  as  maj 
be  ^een  by  the  several  cases  cited  in  Bac.  Abr.  Tender,  kc. 
(O)  and  (P)  1,3,  4. 

It  followfii  from  the  above  rule,  of  course,  that  a  tender  is  ia- 
admi^sible  in  trejipass  on  the  case,  properly  so  called,  trover^ 
trespass,  i^c  (id.  tender,  &c.(P)  2,  8,  9,  and  cases  there  ci- 
ted.) 


(x)  n  Cast,  169,  per  Ld.  EOenbo-  (a>  TO  Mod.  81.  WiHes,  639.    1 

f9uf(h,  Ch,  J,  Wash.  29. 

U)  'v\.  171,  per  Lawrmee^  J.  (6)  3  Boi.  &  FalL  392.  S  T.  B 

(s)  WiUei,  634,  ptr  Akntjf^  J.  64i. 


PLEAS  IN  BAR.  489 

A  leader,  may,  in  general,  be  pleaded  to  the  common  eoanti 
in  assumpsit. (0) 

And  by  statute,(J)  in  trespass  for  breaking  the  plaintiff's 
c]os>e,  the  defendant  may  disclaim  by  plea  or  notice,  with  the 
general  issue,  any  title  or  claim  to  the  land,  and  aver  by  such 
plea  or  notice  that  the  trespass  was  by  negligence,  orinvolun* 
tary,  and  a  tervder  of  sufficient  amende  therefor,  before  action 
brought.  And  on  such  matter  being  found  for  the  defendant, 
it  is  H  bar  to  the  action,  and  all  other  suits  for  the  same  tres- 
pass. (Vide  the  statute . ) 

It  is  doubtful,  however,  whether  tender  of  amends  can  be 
pleaded  for  any  other  trespasses  than  those  committed  by  cat- 
tle,(e)  notwithstanding  the  plea  in  3  Lev.  57.  There  the  plea 
was  not  questioned  upon  this  ground,  but  overruled  upon  an* 
•ther  reason. 

Form  of  this  plea. 

That  the  said  D,  at  the  times  whe;^  the  trespasses  complained 
of  by  the  said  P,  were  committ|^i,  had  not,  nor  claimed  to 
have,  nor  hath  he,  nor  doth  he  now  claim  to  have,  but  diBclaim- 
eth  to  have,  any  title  qr  ioteresi  in  the  closes,  in  which  the  said 
trespasses  were  committed  ;  and  he  saitb,  that  the  cattle  men- 
tioned in  the  declaratian  of  the  said  P,  a  little  before  any  of  the 
times  when  the  said  trespasses  were  committed,  had,  without 
the  knowledge  and  against  the  will  of  the  said  D,  strayed  inte 
the  closes  in  which  the  said  trespasses  were  committed,  and  at 
the  said  times  when,  4*0.  were  in  the  said  closes,  in  which,  j^c. 
doing  damage  there,  as  in  the  said  P's  declaration  is  mentioned^ 
and  the  said  D,  at  the  said  several  times  when,  4*c.  in  order  to 
prevent  further  damage  (here  to  the  said  P,  and  to  drive  the  said 
b*8  cattle  out  of  the  said  closes,  for  that  purpose  entered  the 
same  closes  by  the  most  convenient  and  proper  ways  there,  at 
he  lawfully  might,  doing  as  little  damage  on  those  occasions,  as 
he  possibly  could,  which  are  the  same  trespasses  in  the  said 
P*s  declaration  mentioned  ;  and  further,  that  aAer  the  said  tres- 
passes were  committed,  and  before  the  commencement  of  this 
snit,  to  wit,  on,  &c.  the  said  D  tendered  and  offered  to  pay  to 
the  said  P,  one  dollar,  in  full  satisfaction  of  the  said  trespasses^ 
being  then  and  there  sufficient  amends  for  the  same,  which  the 
•aid  P  then  wholly  refused  and  still  refuses  to  accept. 


(6)  Str.  576.    Salk.  3S.  597.  (e)  Vide  3  Cb1tty*f  pt.  521.  &  ca^ 

t  Mod.  128.  868  there  collected  io  note  (a) 

(d)  1 1if .  R.  I..  53^  8.  SS. 
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Plea  of  infancy* 

That  at  the  time  of  making  the  contract  declared  apos  by 
the  said  P,  the  said  D  was  an  infaDt  under  the  age  of  twenty 
one  years. 

When  infancy  is  a  defence,  vide  ante^  145,  alfoante,  '426^  7- 
« 
Plea — in  irespasi — Justification — taking  and  impounding  caitU 

damage  feasant. 

That  the  said  D,  before  and  at  the  time  of  the  tresfiass  cooh 
plained  of  by   the  said  P,  wa«i  lawfully  possessed  of  a  certaia 
close,  situate  in  the  town  of  Saratoga  Springs^  in  the  county  of 
Saratoga,  and  becaose  the  cattle  in  the  said  F's  declanition  men- 
tioned,  before  and  at  the  said  time  when  the  said  trespass  i» 
fupposed  to  have  been  committed,  were  wrongfully  in  the  close 
of  the  said  D,  there  doing  damage   to  him,  he  took  the  same 
cattle  so  doing  damage,  and  drove  them  away  oot    of  the  said 
close,  to  a  common  pound  in  the  said  town,  which  is  the  same 
trespass  complained  of  by  the  said  P. 

If  the  beasts  were  impounded  before  the  damages  were~ ap- 
praised, the  plaintiff  should  reply  this  matter,  in  order  to  make. 
the  defendant  a  trespasser^  from  the  beginning. 

When  and  how  cattle  m^  be  taken,  damage  feasant,  9dA 
impounded,  vide  ante,  204  to  213.     Also  ante,  239,  40. 

Plea  of  Justification  by  (he  party  upon  whose  execution  Iht  plmm^ 

tiff^s  goods  were  taken  and  sold. 

That  the  said  D,  before  the  said  time  when  the  trespass- 
es mentioned  in  the  said  P's  declaration,  are  supposed  to 
have  been  committed,  to  wit,  on,  &c.  at  a  court  holden,  (set  forth 
the  judgment,  execution  and  delivery  to  the  constable,  as  ante, 
339,  40.)  By  virtue  of  which  said  execution  the  said  T.  N. 
so  being  constable  as  aforesaid,  afterwards,  on,  ^.  before  the 
return  day  of  said  execution,  at,  ^c.  did-  seize  and  take  the 
goods  and  chattels  of  the  said  P,  in  his  declaration  mentioned, 
for  the  purpose  of  levying  the  monies,  so  as  aforesaid  directed 
to  be  levied  by  the  said  execution,  and  did  then  and  there  levy  a 
certain  suod  of  money,  to  wit,  the  sum  of  ten  dollars,  part  and 
parcel  of  the  damages  and  costs  aforesaid,  which  are  the  same 
trespasses  whereof  the  said  P/ in  his  declaration,  complaim. 
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We  noticed  ante,  4^5,  note  (8,)  that  a  jaatification  under 
process  mast  be  plead<>d  by  the  party,  thoui(h  the  officer  hina' 
telf»  may  generally  justify  under  the  general  issue. 

A  constable  appointed  by  three  justices,  may  justify  under 
juch  appointment,  although  it  were  improper;  for  it  js  a 
judicial  act,  and  its  validity  cannot  be  drawn  in  question^  rn  an 
action  against  the  constable  ;(/)  and  so,  though  he  seize* goods 
#n  a  warrant  which  issued  erroneously.(g'} 

Where  a  constable  is  not  actinj!^  in  the  execution  of  his  of- 
Ice,  or  does  not  pursue  the  directions  of  his  warrant  or  pro- 
cess, be  is  not  authorized  by  the  act,  (ante,  4!^4,  note  (8,)  to 
introduce  his  defence  un<ler  the  general  issue. (/»)  And  where 
he  executes  a  warrant  in  an  unreasonable  and  oppresf«ivo  man- 
ner, and  with  the  avowed  and  malicious  design  to  vex  and  op- 
press the  party,  an  action  will  lie  against  him.  As  where  a 
constable  had  a  warrant  to  levy  a  fine,  and  refused  to  take  the 
property  wnich  the  plaiutiff  tendered  him,  but  took  his  horse 
with  the  avowed  btent  of  hurting  his  feelings,  it  was  held  that' 
an  action  on  the  case  might  be  maintained  against  him.(i) 

Where  the  defendants  justify  under  the  same  process,  the 
safer  way  is  to  do  so  in  separate  pleas,  each  for  himself;  for  if 
all  the  defendants  jnstif>  under  tfie  same  process,  ia  a  single 
plea,  if  the  process  will  004  jujitify  them  all,  though  some  of 
them  might  be  protected  by  it^  the  justidcution  fails  as  to  all, 
and  neither  of  the  defeaduits  can  be  protected  by  it.(^*  ) — 
But  it  is  otherwise  of  a  Joint  plea  of  not  guilty  ;  for  here  ona 
defendant  may  be  found  guilty  and  another  acquitted,  though, 
the  plea  be  joint.(^) 

Flea — defect  of  line  or  partition  fenct. 

That  the  close  mentioned  iii  the  said  P's  declaration,  in 
which,  &c.  at  the  said  time,  when,  &c.  and  now  does  lie  next 
adjoining  to  a  certain  close  of  the  said  D,  situate  in  the  town, 
4*c.  the  easternmost  half  of  the  division  fence,  between  which 
said  closes,  the  said  P,  at  the  said  time,  when,  4*c.  w^s  legally 
bound  to  keep  in  repair  ;  but  that  at  the  said  time,  wheu,  &.c. 
the  said  easternmost  half  of  the  said  fence  was  out  of  repair, 
by  means  whereof  the  cattle  mention^'  I  in  the  declaratiou  of 
the  9aid  P,  escaped  from  the  said  D*8  said  close,  into  the  said  P*s 


(/)  8  John.  69.  (J)  2  Cainei,  108.  1  Sauod.  38. 

(g)  «  Bos.  &  Pull.  158.  .     ft.  (2;  14  John.  166. 

(A)   I  Bac.  Abr.  690.  3  Burr.         (&)  14  John.   166.    I  ChiUj'spl. 

1742.  3  East,  P.  C.  !233.  7^.    3  JEEaBt|  63.   Coirp.610. 


492  FORMS  OF  SPECIAL 

« 

said  c1ose>    and  did  the  damage  complained  of  bj  the  said  P^ 
which  are  the  dame  trespasses  compiaioed  of  by  the  said  P. 

Of  this  plea^  generally,  yide  ante,  204  to  213. 

Plea — close  a  publick  highway. 

That  at  the  time  of  committing  the  said  several  trespasses, 
in  the  said  P's  declaration  mentioned,  the  said  close  in  which 
the  same  are  supposed  to  have  been  committed,  was,  and  still  is 
m  poblick  highway  ;  wherefore  the  said  D,  at  the  said  time, 
when;  &c.  did,  with  his  horses  and  waggon,  pass  along  the  said 
highway,  as  he  lawfully  might,  therein  using  the  same  as  a  pub- 
lick  highway  ;  and  because  the  same  was  then  and  there  ob- 
structed by  the  said  rails  and  posts,  so  that  without  the  removal 
thereof,  he  could  not  pass  as  aforesaid,  the  said  D,  then  and 
there  removed  the  same  out  of  the  way,  in  order  to  pass  along 
the  said  highway  as  aforesaid,  which  are  the  same  trespasses, 
whereof  the  said  P,  in  declaring,  complains.  (9) 

For  the  rights  of  travel  on  a  highway,  vide  ante,  203,  211, 
112.  When  a  river  is  a  publick  highway  or  common  fishery, 
ante,  213  to  216, 

If  any  part  of  the  trespass  or  trespasses  alledged,  were  not 
committed,  plead  the  general  issue  as  to  so  much,  and  yoor  jus- 
tification will  then  be  *^  cts  to  the  residue  of  the  said  trespass^  or 
the  said  several  trespasses,  ^c.** 


(9)  '<  lliflrhwAys  are  regarded  in  our   law  merely  as  eaaeroents.      Tlw 

{wblick  acquire  no  more  tliaa  a  right  of  way«  with  the  powers  and  priTi- 
eges  incident  to  that  rifl;ht,  such  at:  digging  the  soil  and  using  the  timber 
end  other  materials  found  within  the  space  of  the  road,  in  a  reasonabia 
manner,  for  the  purpose  of  making  and  repairing  the  road,  and  its  bitdgea. 
When  the  sovereign  imposes  a  right  of  way  upon  the  land  of  an  individu- 
al, the  title  of  the  former  owner  is  not  extinguished  ;  but  is  so  qoalifiedl 
that  it  can  only  br  employed  subject  to  that  "easement.  Xbe  former  pro- 
prietor still  retains  his  exclusive  right  in  all  mines,  quarries,  sprii^of  wa* 
ter,  timber,  and  earth,  for  every  purpose  not  incomp'itiblc  with  the  publick 
right  of  way.  The  person  in  whom  the  fne  of  the  road  is,  may  maintain  lre»» 
Bass  or  ejectment  or  wa«te.(I  Burr.  143.  2  Str.  1004,  t  Wils.  107,  d  EaM, 
•54.  2  John.  363.  6  Mass.  Rep.  454.)  But  when  the  sovereign  cboos«« 
to  discontinue  or  abandon  the  right  of  way,  the  entire  and  exclusive  en- 
joyment revertf  to  the  proprietor  of  the  soil*  (15  .lohn.  45.%  per  Piatt,  J.> 
As  to  what  cons:itutes  a  highway  and  when  it  shall  cease  or  be  discontio* 
lied,  vide  2  IV.  R.  L.  277.  Laws,  NT.  Y.  sets.  40,  ch.  43,  s.  $.  2  Joluu 
iOft.  2  id.  434.  8  Cainei,  307.    10  Joiin.  2S6. 17  Jehiu  %77. 
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OV  THB.  PLEA  OF  TITLE  IN  TRESPASS  ON  LANDS,  IN  ORDER  TO  OUST 

TUB  JUSTICE  OF  JURISDICTION. 

In  trespass  on  lands,  if  the  defendant  mean  to  avail  himself  of  ' 
his  title,  or  the  title  of  any  person  under  whom  he  entered,  he 
nast  plead  it  and  commit  his  plea  to  fynting.(/)     This  must  be 
done  the  very  first  opportunity,  that  is,  at  the  time  of  joining  is- 
«ue  in  the  cause  ;  and  the  deff^udunt  has  no  right  after  having 
pleaded,  and  an  adjournment  upon  an  issue  being  joined,  to  with- 
draw his  first  plea,  and  plead  ti(le.(f/t)    He  should  be  (Careful  to 
have  his  plea  well  framed,  for  by  this  plea  he  must  abide,  on  a 
suit  being  commenced  in  the  court  of  Common  Pleas  ;  and  can- 
not then  join  it  with  any  other  plea.(n)     The  common  brir  of 
liberum  tenementum^  or  freehoM  in  the  defendant,  will,  in  all  ca- 
ses, answer  the  purpose, 'let  the  title  of  the  defendant  be  never 
so  special,  or  even  though  he  have  no  title,  but  the  ^ame  be  in 
a  third  person,  and  this,  whether  he  entered  under  authority 
from  that  person  or  not.     So  that  both  the  defence,  and  the  ev- 
idence opoo  this  plea  is  broader  than  at  common  law  ;  for,  un- 
til this  statute,  possession,  tliough  wrongful,  would   maintain 
trespass  against  the  defendant,  unless  he  could  show  a  better  ti- 
tle in  himself,  or  the  one  under  whom  he  entered  ;(o)  and  he 
was  moreover  bound  to  show  his  title  in  his  plea  according  to 
'  the  fact,  if  his  claim  was  under  a  tlrird  person  having  title,  who 
gave  him  license  to  entert  though  simple  freehold,  or  any  pos- 
sessory title  in  himself,  might  be  given  in  Evidence  under  the 
general  is8ue.(p)     But,  b^  this  statute,  the  defendant  may  plead 
the  commoD  bar  liberum  ttnementum^  and  under  this  plea,  whea 
.sued  in  the  common  pleas,  be  may  show  either,  1.  That  the 
plaintifif  had  oot  possession  at  the  time  of  the  trespass ;    or, 
2.  That  though  he  had  possession,  yet  that  he  had  not  title  to 
the  premises,. the  same  being  eUher  the  property  of  the  defen- 
dlant,  or  of  any  person  other  than  the  plaintiff.  (^) 

It  seems  fairly  inferrable  from  the  case  ofHeaton  v.  Ferria^ 
1  John.  146,  that  a  justification  under  a  right  either  of  private 
%vay  or  public  way,  is  a  justification  under  a  title  to  the  land, 
the  question  arising  under  which  a  jtistice  has  no  ri£i;bt  to  try. 
In  that  action  the  defendant  pleaded  both  a  puMic  and  private 
way,  in  separate  pleas,  which  formed  the  subject  of  dispute  at 
the  trial,  and  the  plaiotiif  having  recovered  six  cents  only,  was 


-_ -V- 


(T)  1  N.  B.  Xj.  J^W,  f.  7,  (p)  Vide  cases  cited  1   01>itty'« 

(m)  15  John,  304.  pi.  494,  5. 

(n)  iCaines.  28.  fq'i  I  N.  R.  L.  S90,  proruo  to  i.  T. 

(o)  Vide  cases  cited,  Xip.  Pig.  N.  3  Caines,  28.  7  Jobo.  273. 
Y.  cd.pu2y  2M9, 
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yet  allowed  full  cofits  under  the  statate  giving  a  plaintiff  anck 
costs,  where  freehold  or  title  to  lands  or  tenemerUt  $hali  in  any  Trnte 
cotne  in  question.{r)  But  in  Otis  v.  Hull,  3  John.  4»*iO,  in  an  ao 
tion  on  the  case,  for  overflowing  the  plaintiflf's  land,  by  meanc 
of  a  mill  dam,  which  the  defendant  insisted  was  erected  by  per* 
tnis^ioti  of  the  plnintifT,  it  was  holden,  that  a  question  at  theirtal 
upon  such  meie  permisi*ion  or  licenjie,  could  not  be  said  to  con- 
cern the  title  to  l.mds,  &c,  and  though  the  plaintiflf  rc>covered, 
full  costs  were  denied  ;  thaujrh  if  the  defendant  had^uftified  ao- 
der  a  prescription («)  to  overflow  the  lands,  this  would  b«  a  tri- 
al of  title  to  lands.  (()  In  an  iw:tion  for  a  nui-ance  to  a  bo'ise, 
the  title  cannot  come  in  question  ;  for  though  the  defendant 
bave  a  title  to  the  houne  himself,  he  has  no  right  to  drive  the 
piaiptiffout  by  erecting  a  nuisance. (u) 

# 

For  what  shall  be  said  to  be  a  question  of  title,  geoerally; 
vide  ante,  226,  7,  and  ?30.  When  the  question  of  title  BMjr 
arise  iacidentaUy,  vide  ante,  14,  15,  16. 

rORM  OF  THIS  PLEA. 

lAberum  tenementwn ; — orfrtelfldy  in  *«  defendant. 

Justice's  Court. 

Richard  Roe^     ^  Before  Philip  Green,  Esq.  one  of  the  jarti-  ' 
ads.  *  >      ces  of  the  peachy  in  and  for  the  county  of 

James  Jackson,  y      Saratoga. 

Plea. — And  the  f^aid  Richard  Roe^  in  his  proper  person,  coofies 
end  defends  the  wrong  ad  injury,  when,  &c.  and  says  that  the 
•aid  James  Jackson  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof,  against  him  ;  because  be  says,  that  the  said  close 
Bsentioned  in  thf  said  declaration  of  the  said  James  Jackson  and 
in  which  the  said  tre«passes  ar^  therein  supposed  to  have  been 
committed,  now  is.  and  at  the  said  time  when  the  same  trespass- 
es are  by  the  said  decl-iration  siippoi^cd'^o  have  t>eea  cominft* 
ted,  was,  the  close,  soil,  and  freehold  of  him  the  said  Richard 
Roe.  to  wit.  at  the  said  town  of  Saratoga  Springs,  (the  town  or 
ward  mentioned  in  the  declaration)  wherefore  the  said  Richard 
Roey  in  his  own  ritrht,  at  the  said  time,  when.  &c.  broke  and 
entered  the  said  close,  in  which,  &c.  and  with  his  feet  in  walk- 
ing,  trod  down  the  grass  there  growing.  &c.  {etmrnerafin^  the 
teveral  acts  alledged  as  trespasses  which  he  means  to  justify)  as  he 
lawfully  might  for  the  cause  aforesaid,  which  is  the  same  tres- 


Cr)  1  N.  R.  L.  S44,  t.  4, 2d  proviso.         (t)  t  John.  185. 
(s)  What  a  preicriptiM  ii»  vida        (u)  13  Jthn.  SW* 
•niS|SO«* 
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whereof  the  said  James  Jackson  hath  ahore  in  bis  declara- 
tion complained.  And  this  he  is  ready  to  verify.  Wherefore 
he  prays  judgment,  and  that  the  said  James  Jackson  may  be  bar- 
red  from  having  or  maintainiqg  bis  aforesaid  action  thereof  against 
him. 

Richard  Roe* 

The  foregoing  plea,  signed  in  my  presence,  and  delivered 
Die  by  Richard  Roe^  the  defendant  in  the  above  Caose,  the  10th 
^y  df  September,  1820. 

Philip  Green,  justice  of  the  peace. 

This  plea  of  title  must  be  signed  in  the  justice's  presence,  by 
the  defendant,  delivered  to-  the  justice,  and  countersigned  by 
him  in  the  above  form,  aud  then  delivered  to  the  plaintifi'.(i;)t 
If  there  be  setrer^il  connte  for  entering  different  closes,  the  de- 
fendant may  extend  hi!*  juf«tiHcation  to  all  of  theoi,(zv)  by  using 
in  his  plea  the  word,  closes^  instead  of  the  singular,  close.  If  the 
plaintiff*  alledge  any  act  among  the  other  trespasses*  which  the 
plea  of  title  will  not  justify,  as  if  there  be  a  separate  count  for 
taking  the  plaintiff'^  personal  property,  without  alledging  an  en* 
try  into  his  land  or  close,  or  if  the  entering  the  cloi^e  and  taking 
away,  or  injuring  the  jilaintifT^s  personal  property,  are  charged 
in  the  same  count,(x)  the  defendant  may,  nay,  should,  in  safety 
to  himself,  plead  not  guilty,  and  go  to  trial  as  to  these,  and 
plead  his  title  in  justification  of  the  residue  :  in  which  cases  the 
plea  will  run  thus  : 

in  the  Ut  case. — "  As  to  the  first  count  in  the  declaration^  the 
defendant  says,  that  he  is  not  guilty  of  the  trespasses  thereia 
nentioned  in  manner  and  form  as  is  therein  alledged." 

'<  And  as  to  the  second  count  in  the  declaration  of  the  said 
James  Jackson,  the  said  Richard  Roe^  in  his  proper  person 
comes  and  defends,  &c.  {as  in  the  above  plea  of  title,  only  refer* 
ring  to  the  particular  count  or  counts  which  you  answer  by  title-^ 
instead  of  the  whole  declaration,) 

In  the  Zd  case — where  two  kinds  of  trespasses  are  blended  in  on€ 
mmni. — **  As  to  the  taking  and  carrying  away  the  said  hay  in  the 
plaintiff's  declaration  mentioned,  the  defendant  saith  he  is  not 
guilty  thereof." 

"  And  as  to  the  residue  of  the  trespasses  in  the  declaration 
•f  the  said  James  Jackson  mentioned,  to  wit,  entering  the  close 


(9)  1  N.  R.  L.  390y.  8. 7.  P«nD.  on  Cw)  6  John.  63. 

SMall  MSMi,  191.  \s)  Vids  anta,  390,  1. 
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aDd^treadiog  down  the  grass  and  cuttiog  the  timher  mentiooeA 
therein,  the  said  Richard  Roe  comes  and  defends,  &c.  {justify  by 
title  as  above)  which  is  the  same  residue  of  the  trespass,  where- 
of the  said  James  Jackson  hath  above  in  declaring  complained." 

The  defendant  cannot  plead  that  all  the  closes  io  the  differ- 
ent counts  of  the  plaintiff's  declaration,  are  one  and  the  same 
close,  defining  it,  and  then  plead  that  that  close  was  bis  freehold  ; 
but  where  he  undertakes  to  define  the  close  mentioned  in  the 
count,  and  justify  under  a  title  to  the  close  thus  specified,  he 
abould  plead  a  separate  justification  as  to  each  clo8e.(y) 

tt  is  proper  to  notice  before  I  leare  this  head,  that  in  the  se- 
cond case  above  mentioned,  where  the  plaintiff  sets  forth  an  en- 
try into  his  close,  and  that  act  followed  by  cettain  other  tres- 
passes, as  by  expulsion  of  the  plaintiff,  or  indeed  any  other  act 
which  would  constitute  a  trespass  in  itself,  independent  of  the 
entry,  these  things  will  generally  be  esteemed  mere  matters  of 
aggravation  ;  and  whatever  will  justify  tLe  entry,  will  justify  ail 
matters  alledged  by  way  of  aggravation  ;  so  that,  though  it  is 
advisable  to  take  is^ue  on  matters  laid  in  aggravation,  which  are 
antrue,  and  justify  under  a  plea  'of  title  to  the  ret>idue,  vet  a 
plea  of  title  justifying  the  entry,  will  generally  reach  all  the  acts 
ibllowing  the  entry,  and  justify  them  also,  and  if  the  plaintiff 
mean  to  avail  himself  of  them  in  a  justice's  court,  as  indepen* 
dent  trespasses,  he  must  state  them  in  a  separate  count,  in  which 
€a?e  we  have  just  shown  how  to  treat  them,  for  he  cannot  new 
assign  in  a  justice's  court  upon  a  plea  of  title.(z) 

That  what  will  justify  the  entry,  will  also  justify  the  matters 
laid  in  aggravation,  vide  ante,  190,  and  Taylor  v.  CoUy  I  H.  fit. 
655,  the  cases  there  cited  by  the  counsel  for  the  defendant,  p. 
660,  and  the  argument  of  lord  Loughborough^  p.  561,  2* 

But  a  plea  of  title  is  a  mere  nullity,  and  cannot  i)e  receivedl 
by  the  justice,  unless  accompanied  with  a  recognisance,  as  re- 
quired by  the  statute,  to  be  given  or  entered  into  bj^tRe  defen- 
dant, together  with  one  sufficient  surety,(a)  and  whose  compe- 
tency the  justice  may  inquire  into  on  his  oath,  if  he  think  this 
£  roper,  in  the  manner  we  shall  notice  of  bail  for  adjonmmeDt 
et  him  justify  on  oath  in  four  times  the  amount  of  the  penalty 
of  the  recognizance.  If  a  satisfactory  recognizance  be  not  gw 
▼en,  the  justice  is  to  proceed  as  if  no  plea  of  title  had  been  in- 
terposed, and  disregard  all  questions  of  title.(6) 


6  John.  63.  (a)  I  N.  R.  L.  SM,  t,  7. 


(y)  6  John.  63.  (a)  I  N. 

Or)  Ante,  98$,  7..  {h)  id. 
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Form  of  the  ricognizance, 

Saratoga  County,  **. 

Be  it  remembered,  that  on  the  10th  day  of  September,  A* 
D.  1820,  Richard  Roe  and  John  Doe  personally  came  before 
me,  Philip  Green^  Esq.  one  of  the  justices  of  the  peace  of  the 
said  county,  and  acknowledged  themselves  to  owe  and  be  in- 
debted to  Jomes  Jackson,  in  the  sum  of  fifty  doliar8,(c)  to  be  le- 
vied and  made  of  their  respective  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  the  said  James  Jackson,  if  default  shall 
be  made  in  the  condition  following  ;  which  is,  that  whereas  the 
said  Richard  Roe  doth  stand  prosecuted  liefore  me,  by  the  abore 
named  James  Jackson^  in  an  action  of  tiev^pass  for  breaking  and 
entering  a  certain  close,  situate  in  the  town  of  Saratoga  Springs^ 
in  rhe  said  county  (^describing  it  as  in  the  declaration,  vide  ante^ 
386,)  and  with  bis  feet  in  walking,  and  with  divers  cattle,  to 
wit,  horses,  &c.  treading  down  and  destroying  the  grass,  &c« 
and  eating  up,  trampling  upon  and  destroying  the  corn,  &c.  (a$ 
in  the  declaration,  vide  ante,  386,)  in  bar  of  which  action  the 
said  Richard  Roe  hath  justified  in  a  plea  of  title  to  the  said  close, 
in  which  the  said  trespasses  are  alleged  to  have  been  commit- 
ted :  Now,  if  the  said  James  Jackson,  before  the  next  court  of 
Common  Pleas,  of  the  said  county,  to  be  holden  af\er  the  date 
hereof,  for  the  recovei:y  of  damages  for  the  said  trespasses,  and 
the  said  Richard  Roe  shall  appear  thereto  and  put  in  special  bail 
in  such  court,  within  twenty  days  after  the  first  day  of  the  next 
term  of  the  said  court,  to  be  holden  after  the  date  hereof  as 
aforesaid,  then  this  recognizance  to  be  void,  otherwise  of  force. 

Richard  Rot. 
John  Doe. 
Talen  and  acknowledged,  the  day 
above  written  before  me, 

Philip  Green,  justice,  &c. 

ft  seems  that  there  is  no  impropriety  in  the  jastice  deliver- 
ing this  recognizance  to  the  plaintiff  with  the  plea,  as  they  are 
both  intended  for  bis  benefit. ((?)  This  plea  admits  the  trespass, 
and  is  conclusive  evidence  that  the  defendant  means  to  rely  up- 
on the  title  only,  to  justify  the  trespass. (e)  And  if  the  plaintiff 
succeed,  either  in  the  Common  Pleas,  or  on  the  action  being 
removed  into  the  Supreme  Court,  (as  it  may  be  by  writ  of  ha- 
beas corpus)  he  shall  recover  against  the  defendant  doable  costs. 


(e)  id.  (<)  1  N.  R.  L.  390,  t.  7.  S  Caiuet, 

(a)  Vide  Peon,  on  imaU  causes,     S8, 
191. 
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(/)  The  provisioDfi  of  the  above  act  in  regard  to  a  plea  of  ti- 
tle, are  iocorporated  into  the  <'  act  concerning  injuries  to  com- 
mon or  public  lands/ "(g^) 


SECTION  XII, 
OF  THE  REPLICATION  TO  A  SPECIAL  PLEA  IX  BAR. 

Every  special  plea  in  bar  is,  like  a  plea  in  abatement, (A)  to 
be  answered  by  a  replication,  either  den)fiog  it,  which  is  gen- 
erally the  case,  or  setting  forth  some  new  matter  to  avoid  it, 
and  support  the  plaintiff's  action,  notwithstaridin«  its  truth. 
Thus,  to  a  plea  of  distress  damage  feasant,  the  plaintiff  may  re- 
ply, that  the  defendant  abused  the  distress  by  working  it,  or  im- 
pounded the  cattle  before  having  the  damages  appraised  by  the 
fence  viewers  ;  and  so  in  all  cases  where  the  defendant  inter- 
poses a  plea,  which  justifies  the  trespiiss,  and  the  plaintiff  has 
matter  which  will  either  make  him  a  trespasser  from  the  begin- 
ning,  or  otherwise  do  away  the  justification,  admitting  its  truth 
in  the  first  instance,  he  must  reply  such  matter  specially,  for,  if 
he  take  issue  upon  the  defendant's  plea,  he  cannot  avail  him* 
self  of  the  matter  in  avoidance  thereof,  (i)  And  so  wherever 
the  plea  is  true,  the  plaintiff  should  reply  the  matter  which 
avoids  it,  and  leave  it  with  the  defendant  ta  answer  the  replica- 
tion by  a  rejoinder,  (j) 

Sometimes,  too,  where  the  defendant  has  pleaded  matter  which 
will  meet  the  declaration  in  its  general  form,  and  operate  as  a 
defence,  the  plaintiff  should  new  assign,  i.  e.  describe  the  mat- 
ter which  he  complains  of,  more  particularly,  so  as  to  show  that 
the  justification  or  defence  set  up  in  the  plea,  will  not  apply. 
An  instance  of  this  was  given  ante,  387,  in  an  action  of  trespass. 
Another  instince  is,  where,  in  an  action  on  the  case  for  an  es* 
cape,  the  defendant  pleads  a  return  before  suit  brought,  the 
plaintiff,  if  there  have,  in  fact,  been  an  escape,  and  return  be- 
fore suit  brought,  must  reply  a  subsequent  escape,  for  other- 
wise, if  he  deny  the  plea,  the  issue  will  be  with  the  defendant. 
(k)  The  revocation,  or  excess,  of  a  license  must  also  be  replir 
ed.(/)    And  so  of  the  like  case8.(m) 


(/)  I  N.  R.  L.  390, 8. 7. 17  John.         Qc)  1  B.  &  P.  413. 
37.  (Q  1  Saund.  300.  a.  2  id.  5,  coa- 

C?)  t  N.  R.  L.  ISl,  J,  elusion  of  note,  3. 
(h)  Vide  ante,  418,  14.  (m)  Vide   1   Chitty'f  pi.  601   to 

W  Vidcl H.  Bl.  Rep.  555.  614, 
O" )  Vide  I  Gkitiy'8  pi,  600, 601. 
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In  an  action  by  a  corporation,  the  defendant  may  plead  no 
finch  corporation,  in  which  case  the  plaintiffs  must  reply  spe- 
ctaWy,  showing  how  they  were  made  a  corporation,  where  the 
act  incorporating^  them  requires  certain  things  to  be  done  be- 
fore they  can  become  a  corporation. (n) 

To  these  replications  there  may  be  a  rejoinder,  and  we  have 
seen  how  the  pleadings  niay  thus  be  lengthened  out  to  a  surre- 
butter. (o)  But  this  is  rarely  necessary,  in  these  subsequent 
nki^ngs,  it  is  essential,  that  the  plaintiff  allege  matter  support- 
ing  1m  first  cause  of  action,  and  the  defendant  matter  supporting 
his  first  matter  of  defence  set  up  by  his  plea,  and  no  new  cause 
of  action  or  defence  can  be  insisted  on.  This  is  called  a  depar- 
ture, and  is  a  defect  of  substance,  which  may  be  taken  adTan- 
tage  of  by  general  demurrer.  (/?) 


SECTION  xni. 

OF  DEMURRERS  A^CD  ISSUES. 

A  demurrer  10  an  objection  either  to  the  substance  or  form  of 
the  pleadings  of  your  antagonist,  whether  plaintiff  or  defendant. 
It  confesses  the  fact  to  be  true,  as  stated  in  the  pleading  demur- 
red to  ;  but  denies,  that  by  the  law  arising  upon  those  facts,  any 
injury  is  done  to  the  plaintiff,  or  that  the  defendant  has  made 
out  a  legitimate  excuse,  according  to  the  party  that  first  demurs. 
(^)  Thus,  should  the  plaintiff  in  his  declaration,  merely  state, 
**  that  the  defendant  had  TmlfuUy  and  maliciously  injured  himy** 
without  stating  how  and  when,  the  defendant  may  demur  to  this 
declaratioa.  So,  where  the  plaintiff  has  set  forth  sufficient  to 
knaintain  his  action,  suppose  the  defendant  should  state  in  his 
plea,  *•*  thai  the  plaintiff  has  released  the  cause  of  action  by  him 
set  forth  f"*^  without  showing  how,  the  plaintiff  may  demur  ;  and 
so  for  any  defect,  whether  in  the  declaratiooi  plea,  replication^ 
rejoinder,  &c. 


(n)  18  John.  137.  («)  14  John.  132. 

(•}  Ante,  323,  4,  5.  (^)  3  Black.  Oom.  314. 


« 


•i 
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Form  of  a  general  demurrer  to  a  declaration* 

Richard 

Jamea  Jackson    (      ^  insufficient  inlaw  lo  maintain  his  action* 


Hoe       \ 
^*^       *     f  The  said  D  says,  that  the  said  P's  declaratiob 

tckson.)      IS  "sufficient  in  la 


This  may  he  to  any  particular  count  or  counts  of  the  declar- 
ation, when  at  the  same  time  a  plea  may  be  interposed  to  other 
counts. 

The  above  is  called  a  general  demurrer,  l)ecause  it  reaches 
to  matter  of  substance  only.  If  you  wish  to  take  advantage  of 
a  want  of  form,  as  the  want  of  statin^;  a  day  fpr  instance,  where 
the  matter  is*  in  other  respects  sufficiently  stated,  you  should 
present  your  demurrer  in  the  above  form,  and  underneath  as^ 
sign,  or  point  out  the  particular  defect  of  form  which  you  ob- 
ject to,  otherwise  it  cannot  be  noticed  on  the  ai^Qment.(r) 

Form  of  assigning  causes. 

And  for  causes  of  demurrer,. the  said  D  says,  that  the  said  dec- 
laration omits  to  state  any  day  or  timCy  when  the  said  trespass 
therein  alleged  was  committed. 

The  demurrer  is  then  called  special.  This  distinction  rons 
through  all  demurrers,  whether  taken  by  the  plaintiff  or  de- 
fendant. 

Form  of  general  demurrer  to  a  plea. 


on^  ^  The  said  P  says,  that  the  plea  of  the  defendant 
>      (or  the  1st,  2d,  or  3d  plea,  &.c.)  is  not  soffi- 
^    y      cient  in  law  to  bar  the  said  P's  action. 


James  Jackson^ )  The  said  P  says,  that  the  plea  of  the  defendant 

V. 

Richard  Roe, 


The  same  form  of  demurrer  will  answer  to  any  other  plead- 
ing, substituting  the  words,  replication^  rejoinder,  &c.  for  deelar* 
aiion  or  plea^  according  to  the  pleading  objected  to. 

When  a  pleading  on  the  part  of  the  plaintiff  is  demurred  to, 
be  joins  issue  by  aoRwering,  '*  that  the  plehding  demurred  to  is 
sufficient  to  maintain  his  action,'*  or  if  the  defendant's  pleading 
be  demurred  to,  he  joins  i«gue  by  answering,  '^  that  the  plead* 
in^  demurred  to,  is  sufficient  to  bar  the  plaintiff's  action."  This 
is  called  a  joinder  in  demurrer ;  and  an  issue  in  law  is  then 


(r)  IN.R.L.lltO. 
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joined,  to  be  determined  by  the  justice  only  ;  for  a  jury  cannot 
be  impaunelled  except  to  try  an  issue  of  fact.(s) 

Whoever  commits  the  first  sabstantial  fault  in  pleading,  shall 
have  judL'ment  against  him.  Thus,  if  a  deu\urrer  be,  put  in  to 
the  plantitr\^  replication,  it  avaih  not  what  fauhs  there  imy  be 
in  the  replication  d^Mjiurred  to,  iflhe  plea  in  bar  be  defective 
in  substance  ;  for  the  judgment  on  the  demurrer  must  be  agaiust 
the  defendant ;  and  so  of  the  like  cases. (^ 

An  issue  of  fact  is.  where  the  fact  only,  and  not  the  law  is 
disputed,  as  whore  the  detendruit  pleads  the  general  issue,  or 
denies  my  particular  fact  stated  in  the  declaration,  or  wh«^re  a 
replication  denies  the  facts  stated  in  the  plea;  or  a  rejoinder 
denies  the  re|.li9ation,  and  whenever,  in  pleading,  a  f\ct  is  af- 
firmed  on  one  side  and  denied  on  the  other,  it  makes  an  issue 
proper  to  be  tried  by  a  jury, (w)  within  the  meaning  of  the  stat- 
ute, which  au'Jiorizes  the  justice  to  issue  a  venire  on  the  de- 
mand of  either  party. (tj) 

The  distinction  between  an  issue  of  law  and  o(  fact,  and  the 
judemeni  thereupon,  is  logically  exemplified  by  Sir  Wm.  Black- 
8tone,(w)  by  the  introductioa  of  the  following  syllogism: 

• 

A<rainst  him  who  hath  rode  cmtr  my  com,  I  may  recover  damn- 
ges  by  law ; 

Bui  Ji  hath  rode  oroer  my  com  ; 

Therefore  I  may  recover  damages  against  A. 

If  the  major  proposition  be  denied,  this  is  a  demurrer,  and 
forms  an  issue^  of  law :  If  the  minor,  it  is  then  an  issue  of  fact: 
But  if  both  be  confessed  {or  determined)  to  be  right,  the  conclu^ 
sion  or  judgment  of  the  court  cannot  but  follow. 

We  have  now  closed  what  we  had  to  say  on  the  subject  of 
pleading,  the  gi;eat  outlines  or  rudiments  of  which  ought  not 
only  to  be  understood  by  the  masjistrate.  bat  adhered  to  by  the 
parties  ;  and  this,  more  especially,  since  the  introduction  of  ap- 
peals, in  causes  where  the  amount  in  question  will  warrant  that 
proceeding.  In  passing  from  the  justice  to  the  Common  Fleas, 
^d  so  to  the  Supreme  Court,  the  pleadings  must  stand  or  fall 
by  their  own  strength,  as  in  other  actions  at  the  common  law ; 

(0  18  John.  140.  W  t  N.  R;I- 391,  8.  9, 

(/)  2  Wils.  100.  3  id.    234,    3  T.         C«)  *  ^lack.  Com.  896, 

R.  186. 
(u)  10Joho.267. 
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and  cannot  have  the  adventitious  aid  of  the  facts  proved,  as  up- 
on a  return  to  a  certiorari,  which  has  resulted  in  an  almost  un- 
limited rntendmeot  in  favour  of  their  validitj.  Nor  can  it  be 
known  on  appeal,  what  defects  or  variances,  Hic.  were  waived 
or  passed  over  in  silence  in  the  court  below.  A  little  season- 
able caution  is,  therefore^  many  times  necessary  to  save  a 
world  of  expense.  These  considerations  will  not  only  excuse 
the  prolixity  of  this  chapter,  but  show  the  necessity  of  ezamifi- 
ing  its  subject  even  more  extensively  thaa  the  hmits  ef  this 
treatise  will  warrant. 


CHAPTER  VIL 

OF  AVJOim^MEJ^T, 

The  power  to  adjourn  a  caase,  is  derived  entirely  from  the 
second,  foarth,  and  fifth  sections  of  the  25  dollar  act.  In  trea- 
ting of  this  subject,  1  shall  coosider,  firsts  when,  and  for  what 
time  an  adjournment  may  be  granted  ;  second^  on  what  terms, 
and  when  security  must  be  given,  with  the  form  of  the  security  ; 
and,  thirds  when  an  adjournment  amounts  to  a  di^continuaace 
of  the  suit. 


SECTION.  I. 

WELEN  AND  FOR  WHAT  TIME  A?r  ADJOURjrMEJTT  MAY 

BE  ORAJfTED. 

This  respects,  1.  An  adjournment  upon  the  returp  of  a  sum- 
mons or  attachment ;  2.  Upon  the  return  of  a  warrant ;  3. 
Other  sts^es  of  the  suit. 

1 .  On  the  return  of  a  summons  personally  served,  provided 
the  plaintiff  appear,  the  justice  may,  whether  the  defendant 
appear  or  not,  adjourn  the  cause  not  exceeding  six  days,  and 
this  either  on  his  own  motion,  or  that  of  the  plaintiff.  If  the 
defendant  appear,  the  same  thing  may  be  done  at  his  request ; 
but  the  justice  cannot  change  the  place  of  trial,  unless  the  de- 
fendant appear. (a;)  The  words  of  the  statute,  applicable  to 
these  cases  are,  ^*  that  the  justice  shall  then,  or  at  such  other 
reasonable  time  as  he  may  appoint,  not  exceeding  six  days 
thereafter,  proceed  to  hear  and  examine,  ^cJ*"*  In  computing 
this  time,  within  the  rule,  ante,  143,  the  day  of  adjourning  is 
to  be  included^  the  computation  being  from  an  act  done,  to  wit, 
the  appearance  or  non-appearance  of  the  defendant  ;  and 
where  the  process  is  returnable  on  Friday,  the  justice  would 


(r)  Vide  1  N.  R.  L.  388,  s.  2.  1 
John.  cas.  243. 
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have  no  power  to  adjouro   beyond  the  next  Wednesday.     If 
the  defendant  do  not  ajipear,  the  justice  has  no   right  to  wait 
two  hours  after  the  time  of  appearance,  appointed  in  the  sum- 
mons, and   then   to   appear  himself  at  (he    place  appointed, 
and  adjourn  the  cause. (^)      Where  both  parties   appear,   it  is 
the  usual   practice,    I    believe,  to   grant  one  adjouroniect  of 
course,  on  the  application  of  either  piirty,  to  some  time  with- 
in the  limits  of  the  six    days.      1  his,  however,  is  a  matter  of 
discretion,  and  may  be  refused  to  either  party,  unless  reason- 
able cause  be^shown.     But  the  discretion  to  be  exercised,  is  a 
legal,  and  not  an  arbitrary  one  ;  for,  if  a  reasonable  cause  be 
shown,  the  justice  is    bound  to  adjourn,  and  where  the  dcten- 
dant's  child  was  dangerously  sick,  for  which  reason  an  adjourn- 
ment was  applied  for,  but  refused,  the  judgment  was  reversed. 
{z)     An  adjournment  cannot  be  granted  on  the  plaintiff's  re- 
quest, for  more  than  six  days,  without  the  consent  of  par- 
ties ;(a)  and  this  cannot  be  granted  at  any  other  time,  except  oa 
the  return  of  the  proce8$.(9  John.   136.  7  id.  530.)  Nor  can 
the  justice  adjourn  the  cause  on  his  own  motion,  or  on  the 
plaintifiPs  request,  more  than  once.(6)     The  six  days  adjonm- 
ment  must  be  the  next  six  days  immediately  after  the  return  of 
the  summons  ;(c)  and   the  only  authority  for  a  jufitice  to  ad- 
journ on  the  return  of  a  summons,   is  contained  in  the  second 
section  of  the  25  dollar  act. ((f)      The  return  day  of  the  sum- 
mon«  is  the  only  time  at  which  he  can  adjourn,  on  his  own  mo* 
tion  ;(e)  but  he  may  then  adjonrn  of  course,  without  requir- 
ing proof  of  the  absence  of  a  material  witness. (/)  The  rule 
as  to  adjourning  on  the  return  of  an  attachment,  is  the  same  as 
in  case  of  a  summons. (g-) 

N.  B.  Tn  adjourning  a  cause,  the  justice  mast,  in  all  cases, 
be  present  in  proper  person,  and  can  never  do  this  by  sentiing 
a  note  in  writing  to  the  parties  of  the  time  and  place  to  which 
he  has  adjourned. (^) 

2.  Upon  the  return  of  a  warrant,  the  adjournment  is«  in  ^ea* 
eml,  to  be  for  not  less  than  three,  nor  more  than  twelve  days« 
on  the  request  of  either  party  ,(t)  to  he  computed  from  the 
act  of  return,  the  first  day  inclusive.  (Ante,  143.)  Where  a 
warrant,  therefore,  is  returned  the  first  day  of  September,  tba 
adjournment  cannot  go  beyond  the  twelfth,  nor  short  of  ibe 


(y)  11  John.  407.  (rf)  W. 

(i>  8  id.  4-26.  (c)  7  id.  529. 

(a)  T  id.  381.    2  id.  19J.     7  id.         (D^  John.  354. 

SSI.    1  John.  cas.  101.  3  Caioes,         (f )  1  N.  R.  L.  399,  t.  25. 

171.  (A)  4  John.  117. 

(b)  t  John.  193.  (0  1  N.  R.  L.  S99,  i.  4. 
CO  7  id.  381. 
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third  day  of  the  same  month,  without  consent,  though  where 
the  party  applying^,  did  not  require  three  days,  and  the  justice 
adjourned  the  cause  over  to  the  next  day  oalv,  it  was  holdea 
well. (9  John.  366.^  This  adjournment  the  justice  is  hound  to 
grant  of  course,  without  any  cause  shown,  proTided  security 
be  given  as  required  by  the  act,  whichever  party  applies.(j) 

An  exception  to  the  ahove  is,  in  the  case  of  nofi-residenf> ' 
w)io  sues  as  snch,  by  giving  security,  and  making  the  requisite 
proof  of  non- residence.  In  such  case,  the  justice  is  bound, 
unless  the  parties  otherwise  agree,  to  try  the  cause  within 
three  days  af\er  the  defendant  is  brought  before  him.  on  the 
Warrant,  the  time  to  be  computed  as  last  mentioned. (^)  The 
justice,  doubtless,  has  a  discretion  within  the  three  days,  and 
though  not  bound  to  adjourn  of  course,  as  in  other  cases  on 
the  return  of  a  warrant,  should  he  refuse  an  adjournment  for 
reasonable  cause,  it  would  be  error,  as  in  the  case  of  a  retuni 
of  a  summons  in  8  John.  426. 

3.  In  the  cases  not  provided  for  in  the  fourth  section  of  the 
act,  which  is  con6ned  to  the  adjournments  upon  the  return  of  a 
warrant,  the  defendant  is  entitled  to  an  adjournment,  for  a  time 
not  exceeding  three  months,  if  he  '*  shall  make  oath  that  he  can- 
not, for  want  of  some  material  testimony  or  witness,  safety 
proceed  to  trial  ;'*  (l\  and  give  such  security  as  we  shall  here- 
afler  notice.  This  time  must  be  computed  by  lunar  months 
of  twenty  eight  days  each.(m)  So  that  the  justice  cannot 
adjourn  from  the  first  September  to  the  last  of  November, 
which  would  be  three  calendar  months,  but  he  would  be  con- 
iSned  to  the  23d  of  November,  being  three  lunar  months, 
thereby  including  the  first  day,  the  act  of  adjourning,  (ante, 
143,)  within  the  computation.  Within  this  time,  the  magistrate 
has  a  discretion  to  be  guided  by  the  circumstances  of  each  case, 
auch  as  the  distance  of  the  witness,  4*c.  The  most  of  the  ca- 
ses in  which  this  application  upon  oath  may  be  made,  are  as 
follows  :  1.  Where  the  parties  join  issue  without  process.  2. 
On  the  return  of  a  summons  or  attachment*  3.  Where  one  or 
more  adjournments  have  been  had  without  oatky  in  any  case; 
(excepting  that  of  a  non-resident  plaintiff  iuing  assuch^)  wheth- 
er the  adjournment,  or  adjournments  were  in  a  cause  com- 
■lenced  by  mmmoiu,  aUachment,  warranty{n)  or  olherwtsey  and 
whether  the  adjournment  or  adjournments  thereupon,  were  by 


f  n  «  John.  458.  15   John.  469.         (/)  1  N.  R.  L.  SSa,  s.  i^ 
00   1  N.    R.  JL   939,  8.  4.     2         (m)  Ante,  144. 
QkiAM^  345.  ?n)  vide  2  John.  399* 
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Consent  of  parties  or  otherwise^  withoat  oath.     In  ail  these  #•-  ^ 

ses  the  justice  is  hound,  on  the  defendant's  showing  proper- 
cause,  on  oath,  to  adjourn  for  a  term  not  exceeding  three  lu- 
nar months. 

If  this  application  on  oath  he  made  in  the  first  instance,  oa 
the  return  of  a  summons  or  attachment,  or  on  joining  issue 
Toluntarily,  the  justice  is  doubtless  bound  to  grant  it,  without 
the  defendant's  showing  anj  effort  to  procure  his  testimony^  for, 
until  issue  joined,  neither  party  can  legally  know  what  will  be 
the  claim  or  the  defence  of  his  antagonist.(o)     But  this  reason 
eeases  where  an  issue  has  been  joined,  and  there  has  been  one 
adjournment,  on  the  application  of  the  defendant.(p)     And  s«% 
if  the  adjournment  be  on  the  application  of  the  plaintiff,  or  on 
the  justice's  own  motion,  it  is  fair  to  infer  from  the  case  ofHeu^ 
atract-7.  YoungSy(jj)  that  if  the  defendant  do  not  show  doe  dil- 
igence or  some  excuse  for  not  being  ready,  the  justice  may  re- 
fuse a  second  adjournment  on  his  application.      And  the  rea- 
soning of  the  court  in  Powers  and  Lockwood^(y)  seems  to  apply 
as  well  to  the  case  of  an  adjournment  at  the  plaintiff^*  as  the 
defendant's  request,  though  that  was  a  case  where  the  defa^ 
dant  had  applied  for  the  first  adjournment     **  There  must, 
(say  the  court)  he  some  reasonable  limitation  to  4he  time  of  the 
application,  and  of  which  the  court  is  to  judge.     After  eoe  ad- 
journment, at  the  request  of  the  defendant,  to  enable  him  to 
prepare  for  trial,  it  would  he  vexatious  to  allow  him  another  oa 
the  usual  affidavit,  and  without  showing  any  diUgence  in  the 
mean  time.     The  first  adjournment  applied  for  by  the  defen- 
dant, was  for  time  to  prepare  for  trial,  and  was  a  sobstitnte  (o€ 
an  adjournment  on  affidavit  and  security.     Both  the  witnessett 
whose  names  were  given  by  the'  defendant,  lived  within  four 
miles  of  the  court.     The  defei^dant   is  always  entitled,  as  of 
right,  to  one  adjournment,  to  procure  testimony  on  making  the 
requisite  oath  ;  but  if  he  neglect  to  take  out  iubpismit^  or 
make  any  effort  to   procure  his  witnesses  after  issue  joined. 
and  after  an  adjournment  on  his  own  motion,  he  ought  not,  ia 
reason  and  justice,  to  be  entitled  to  a  farther  adjoummenty 
without  some  special  cause  shown  for  the  non-attendance  of 
his  witnesses,  or  for  the  adjouitiment.    On  the  adjourned  day 
after  issue  joined,  the  plaintiff  is  supposed  to  appear  with  hie 
proof,  and  the  jury  to  appear  upon  the  venire  ;(m  that  coMt  » 
venire  was  issued)  and  it  would  be  an  abuse  for  a  defendant  to 
be.  entitled,  as  of  course,  to  another  adjournment  to  procure  hie 


(o)    And  vide  9  John.    364.  id.         M  9  id.  S64; 
1^3,  4.  U)  id.  IM. 

(a)  9  iokn.  189.  13  Id.  419. 
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testimony,  without  haviog  taken  any  one  step  towards  it,  rn  th« 
mean  time,  or  shown  any  one  reason  why  he  has  omitted  to  do  it. 
The  statute  could  not  have  intended  to  help  a  party  in  his  wiU 
ful  negli^nce/*  On  the  other  hand,  where  the  deiendant  sho.vs 
that  he  has  suhpoenaed  a  material  witness,  who  does  not  attend^ 
and  that  without  such  testimony  he  cannot  safely  proceed   to 
trial,  or  any  other  reasonable  excuse,  for  not  being  ready,  the 
justice  is  bound  to  grant  the  adjournment,  and  if  refused,  it  is 
an  errgur  for  which  the  judgment  wiU   be  reversed.(t)     ln> 
deed,  in  Beektnan  v.  fVrigfUy(j)  the  report  says,  that  the  cause 
had  been  a<iyourned,  on  the  defendant's  application,  from  the 
30th  March,  to  the  2d  of  May,  upwards  of  a  month,  *'  on  giv^ 
ing  security^  4*0."  by  which  1  understand  an  oaUi  al»o,  (and 
which  no  doubt  must  have  been   made  in  that  case,  from  the 
length  of  lime  for  which  the  adjournment   was  granted)  the 
eourt  say,  '<  the  justice  should  have  granted  a  further  adjourn- 
ment, on  the  defendant's  making  oath   that  he  had   subpoenaed 
his  witness,  who  was  material  and  did  not  attend  ;     and  be- 
eaose  a  second  adjournment  was  refused,  the  judgment  was  for 
this,  among  other  reasons,  reversed.     It  appears  from  this 
ease,  that  a  justice  may  adjourn  from  time  to  time,  and   more 
than  once  on  the  defendant's  making  the  proper  oath  and  giv« 
ing  security,  confining  himself,  however,  within  the  bounda- 
ries of  the  three  months,  which  his  adjournments  in  the  aggre- 
gate cannot  exceed.   ^3  John.  425,  6.)     The  justice  has  n# 
right  to  refuse  the  adjournment,  in  these  or  any  other  cases, 
where  it  is  matter  of  right,  because  the  party  applying,  refuses 
to  pay  the  costs  of  a  venire,  or  other  costs  in  the  cause. (u) — 
And  whether  a  justice's  court  has  in  any  case,  a  right  to  im- 
pose the  condition  of  paying  costs,  where  the  adjournment  is 
matter  of  discretion,  and  granted  as  a  favour  ?  Q,']ere.(v)— 
Nor  is  it  a'  reason  for  not  adjourning  on  good  cause  shown,  that 
the  parties  had  themselves  ag;reed  on  and  fixed  the  day  of  tri- 
b].(9)     But  where  the  defendant  applied  to  adjourn,  and  stated 
what  be  wished  to*  prove  by  his  absent  witness,  which  the  plain- 
tiff agreed  to  admit,  and  the  defendant,  at  fir^st  acceded  to  this 
proposition,  and  said  be  would  go  to  trial,  but  afterwards  insis* 
ted  on  a  further  admission,  which  the  justice  thought  unreason- 
able, and  refused  the  adjournment,  this  was  holden  right,  and 
ihe  court  remark,  generally,  in  giving  their  opinion  on  this 
case,  that  **  if  the  plaintiff  will  admit  the  testimony,  no  time 
SBD  be  wanted  to  procure  witae9se8."(x)  In  like  manner,  where 


(«)  II  id.  442.    9  id.  964.  13  id.         («)  II  Id.  443. 
461.  (u>)  13  id.  462. 

(0  II  id.  442.  {»)  14  id.  341. 

(«)9id.  964.111^.442. 
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he  defendant  refuses  to  name  his  witneas,  or  to  slate  where 
he  resides,  the  adjournment  may  be  denied. (y)  But  the  wit- 
ness residing  oat  of  the  jurisdiction  of  the  court,  can  form  no 
ground  to  refuse  the  adjournment;  for  the  defendant  must 
take  his  chance  of  procuring  his  attendance  in  sea8on.(z)  — 
These  various  questions  concerning  the  right  to  adjourn,  arise 
almost  exclusively  on  the  application  of  defendants.  The 
plaintid's  right  of  adjournment,  indeed,  the  only  authority  to 
adjourn  except  at  the  instance  of  the  defendant,  is  confined  te 
the  second  and  fourth  sections  of  the  act  ;(a)  by  the  farmer 
of  which  it  will  be  seen  that  he  is  restricted  to  six  days, (6) 
and  by  the  latter,  to  three  days  in  one  instance,  and  to  twelve 
in  another.  And  so  strictly  is  this  rule  adhered  to,  that,  in 
one  case,  where  the  plaintiff,  after  one  adjournment  by  consent 
stated  to  the  justice,  that  the  defendant  had  agreed  to  adjourn, 
and  then  made  oath  of  the  absence  of  a  material  witness  oa 
his  own  part,  the  defendant  not  ap^iearing,  this  was  holden  ir- 
regular, and  the  judgment  rerersed.(c)  A  still  stronger  case 
was,  where  the  parties  adjourned  by  consent,  and  both  appear- 
ed at  the  adjourned  day,  and  the  plaintiff  showed  cause  on 
oath,  that  he  had  a  material  witness  absent,  whom  he  had  beea 
unable  to  procure,  but  without  %vhose  testimony  he  could  not 
•afely  proceed  to  trial  ;  in  this  case,  though  perfect  justice 
'was  done,  in  giving  judgment  for  no  more  than  the  dejendant 
admitted  to  be  due,  yet,  because  the  justice  granted  the  ad- 
journment, the  judgment  was  rever8ed.((2) 

It  is  said  in  one  case,  that  the  defendant's  agent  or  attomej 
may  make  the  requisite  oath  for  an  adjournment,  unless  some 
apecial  cause  be  shown  agaiast  it.(e}  But  in  a  subsequent  case 
it  is  decided,  that  this  rests  in  the  sound  discretion  of  the  jus- 
tice ;  and  that  unless  it  appear  that  the  defendant  cannot  attend, 
the  oath  of  ihe  attorney  or  a  third  person  may  be  refu8ed.(/) 
A  p^Tty  has  no  right  to  apply  for  an  adjournment  after  the  jury 
are  sworn  ;(g)  nor  after  a  trial  has  begun  befbre  the  justice.(&) 
But  the  justice  may  in  these  cases,  hold  his  couK  open  for  e 
abort  time,  (and  in  one  case  it  was  holden  that  two  hours  was 
not  anreason^ble)  to  enable  a  party  to  procure  a  material  wit- 
ness :  and  (his  was  holden  right,  even  after  a  jury  had  been  im* 
pannelled  and  ballotted.  It  was  farther  said  by  the  court,  tba| 
this  matter  rested  in  the  sound  discretion-of  the  justice,  and  on- 
less  he  had  abused  his  discretion,  it  was  no  reason  for  revera« 


fv)  15  td.  43.  (d)  IS  John.  492. 

t»)2i:l.383.  t  (e)lid.5l4. 

[a)  \  iV.  R.  L.  3n«,  9.  (/)  13  id.  223. 

h)  f  John.  3H2,  per  C«r.  ig)  «  tfi.  437. 

(«)  a  John.  391*  W  GtUUHiU  TfeatiM, 
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in^  tlie  judgment  ;(i)  bat  20  hoars,  to  enable  the  defendant  to 
obt:uQ  a  witness  12  tnWes  off,  was  bolden  unreasonable,  and  the 
judgment  rever8ed.(13  John.  469.)  And  a  justice  may  even 
keep  his  court  open  till  the  next  d^,  where  a  delay  in  summon- 
ing a  jury  or  other  exigency,  renders  thb  necessary  ;(y)  and 
8o  the  trial  of  a  cause  may  be  postponed^  on  account  of  the  jus- 
tice being  engaged  in  the  trial  of  other  causes,  and  indeed,  in 
any  case  where  such  delay  is  reasonably  accounted  for.(fc) 

But,  in  general,  where  a  time  of  appearance  is  appointed  bj 
the  justice,  either  in  the  summons,  &c.  or  by  adjournment,  the 
party  is  bound  to  wait  only  a  reasonable  time  ;(/)  and  in  one 
case,  where  the  justice  being  absent,  the  party  waited  nearly  9 
hoars  after  the  time,  and  then  went  away,  it  was  holden  tqp 
late  to  proceed. (m)L    But  in  another  case,  where  the  defendant 
appeared  at  the  time,  and  waited  till  the  justice  came,  which 
was  about  an  hour,  and  then  urged  the  justice  to  call  the  cause, 
who  refused  to  do  so.  and  waited  about  20  minutes,  till  the  plnin- 
tiff  rame,  and  then  told  the  defendant  he  should  proceed,  which 
he  did  do,  this  was  holden  wel!.(n)     And  an  hour  or  more,  is 
not  an  unreasonable  delay,  even  where  the  party  appears  at 
the  time  and  urges  the  calling  of  the  suit.(o)     And  where  the 
party  consents,  that  the  justice  may  absent  himself  on  business, 
this  takes  away  all  error,  as  to  the  party  consenting.  (  p)     In  an- 
other case,  a  delay  after  the  return  of  a  summons  for  more  than 
two  hours,  within  which  timn  the  defendant  appeared,  but  de- 
parted before  the  justice  arrived,  was  holden  a  discontinuance 
af  the  suit.  (7) 

FORM  OF  THE  OATH,  Oil  application  io  adjoum  under  the  Stk 

iection. 

Ton  shall  tme  answers  make,  to  such  questions  as  shall  be 

EQt  to  you,  touching  your  application  to  adjourn  this  cause.  So 
elp  yoa  God.(r) 
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SECTION  II. 

QF  THE  TERMS  OJf  WHICH  AN  ADJOVRIfMEJrr  MAT  BE 

GRA/fTED. 

We  have  already  noticed  when  an  oalh  is  necessary,  in  order 
to  an  adjournment,  what  must  be  stated  under  that  oath,  and  bj 
whom,  with  the  form  of  the  oath,  and  whether  a  justice  maj 
impose  the  terms  of  paying  costs  in  any  case. 

1.  Another  condition  of  adjourning,  in  all  cases  is,  that  *'  the 
jilirty  requesting  an  adjournment,"  whether  plaintiff' or  deftndaM^ 
(after  having  seen  the  account  or  demand  of  the  adverse  party,) 
'*  shall,  if  required,  exhibit  his  or  her  account  or  demand,  or 
•late  the  nature  thereof,  as  far  forth  as  may  be  in  his  or  her 
power,  to  the  satisfaction  of  the  justice,  before  whom  the  cause 
is  to  foe  tried."(l  N.  R.  L.  389,  s.  5.}    The  party  wishing  to 
adjourn,  ought  to  come  prepared  to  do  this,  from  books  of  ac- 
count, contracts  in  writing,  or  other  means,  in  his  power ;  and 
the  justice  ought  not  (if  more  be  required  by  the  opposite  par- 
ty) to  be  satisfied  with  a  mere  colourable  or  general  statement ; 
for  each  party  is  entitled  to  a  stateioeot  as  particular  as  possi- 
ble, in  order  that  he  may  know  what  he  is  to  meet.     Any  thing 
more  particular  than  the  declaration  or  pleas,  will  not,  however, 
be  necessary,  in  order  to  an  adjournment,  except  where  the 
plaintiff  has  a  right  to  declare,  or  the  defendant  to  give  notice 
of,  or  plead  a  set  off,  in  such  general  terms  as  to  import  no  def- 
inite or  specific  claim  or  demand.     An  example  of  these  will 
be  found  in  the  various  forms  I  have  given  of  common  declar- 
ations, or  counts  in  assumpsit, (5)  and  a  notice  of  set  off,  which 
may  be  as  general  and  indefinite  on  the  part  of  the  defendant, 
as  the  common  counts  of  the  plaintiff. (()     Indeed,  the  common 
law  courts,  have,  in  these  cases,  uniformly  required  at  the  io- 
stance  of  the  party  against  whom  these  claims  have  been  ex- 
liibited  in  this  general  form,  a  bill  of  the  particulars,  which  it  ii 
intended  by  the  party  who  thus  declares,  or  gives  notice,  to  b« 
proved,  or  insisted  upon  at  the  trial.(u)     In  a  justice's  court,  it 
18  not  always  in  the  power  of  the  party,  at  the  time  of  joining 
issue,  to  make  out  a  regular  bill  of  particulars,  or  he  may  have 
come  unprepared  to  do  this.     If  insisted  on.  however,  the  joa- 
tice  may  exact  it,  and  if  the  party,  or  his  attorney,  cannot,  at 
the  moment,  comply,  through  a  want  of  knowing  that  it  w;i3  ne- 
^easary^  forgetfolness,  or  ether  reasonable  cause,  he  should  be 
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0  Vide  ftnC0,  969  {•  979.  («)  Vide  Tidd,  634,  S..  ^  7,  t^. 
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-CMdj  to  satisfy  the  justice  on  his  oath,  that  he  has  some  sach 
excuse,  (after  ezbibiting  such  a  statemeot  of  particolara  as  shall 
W  ID  his  power)  with  which  the  justice  ooght,  doubtless,  to  be 
satisfied. 

The  oath  may  he  a$  folloms : 

,  Tou  shall  true  answers  make  to  such  questions  as  I  shall  put 
.  to  you,  touching  the  excuse  you  have  to  offer,  for  not  making  a 
more  particular  exhibition  of  your  account  or  demand  in  this 
cause.    So  help  you  God.(i?) 

A  statement,  by  way  of  declaration  ,(tv)  or  set  off,(a;)  in  many 
of  the  forms  which  I  have  given,  though  they  are  valid  in*  law 
as  declarations  or  notices,  yet  they  are  so  general  and  vague,  as 
not  to  apprize  the  party,  against  whom  they  are  introduced,  of 
the  particular  matters  intended  to  be  proved.     And  there  can^ 
be  no  doubt,  that  a  power  so  usual  m  courts  of  record,  as  that 
of  compelling  the  party  to  complete  his  declaration  or  notice  bj 
a  bill  of  particulars,  is  incident  to  a  justice^s  court,  (y)    Wheo 
exhibited,  this  bill  is  an  amplification,  and  makes  a  part  of  the 
declaration,  or  of  the  plea  or  notice  of  set  off ;  and  the  party  is 
not  allowed  at  the  trial  to  give  evidence  of  any  items  not  con- 
tained in  the  bili.(2r)     The  justice  ought  to  order  this  bill,  if 
not  exhibited  at  the  time  of  joining  issue,  (provided  the  'party 
require  it)  to  be  brought  and  filed  with  him  at  a  certain  day, 
or  delivered  to  the  party  requiring  it,  in  order  that  he  may  know 
what  he  has  to  meet.     Otherwise  he  might  be  surprised  on  the 
trial  by  a  bill  of  exchange  or  promissory  note,  for  instance,  with 
indorsements  and  protests,  when  the  declaration  or  notice  of 
set  off  imports  nothing  more  than  a  charge  for  money  lent,  kc* 
I   (a)  or  with  particulars  of  which  he  or  his  witnesses  might  know 
nothing,  under  other  general  counts.     Should  the  plaintiff  re- 
fuse or  neglect  to  comply  with  this  order,  he  may  be  non- 
prossed,(fr)  the  effect  of  which,  is  the  same  as  a  non-suit,  or,  if 
the  defendant  disobey  the  order,,  his  plea  or  notice  of  set  9ff 
may  be  overruled  as  insufficient. 

In  this  bill,  the  party  is  not  bound  to  state  the  credits  or  pay« 
ments  given  to,  or  made  by  the  other  side,  but  only  the  char- 
ges on  the  debtor  side.(c)  It  could  be  required  in  a  justice's 
court,  only  in  the  above  general  form  of  declaring  in  assumpsit 
or  debt,  and  is  not,  in  general,  applicable  to  actions  for  wrongs. 


p)  Vide  ante,  S5«.  (•)  Tidd,  537,  S.    15  John. 

M.)  Ante,  359  to  37S,  (a)  Vide  ante,  S68. 

tx)  Ante,  463.  \h)  14  John.  StS. 

[jf)  1  N.  R.  L.  887,  1. 1.  9  ^ob|r»        («)  ^^  ^'  Wv. 
StSf  per  Ctvi 
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(d)  It  18,  of  course,  not  uecessarj  where  the  declaration  or  ii#- 
tice  961^  forth  Che  matter  particularly,  as  ob  special  coatracto» 
coveoaots,  &c.(e)  ' 

2,  Another  condition  is  that  of  giving  security.  It  would 
probably  be  deemed  no  abuse  of  the  justice's  authority,  should 
he  exact  security  of  the  party  wishing  to  adjourn,  in  all  cases, 
whether  on  the  return  of  a  summons  or  warrant,  exceptii^ 
the  case  of  a  plaintiff  suing  as  a  non-resident,  who  has  already 
given  security.  But  in  practice,  it  is  usual  on  the  return  of  a 
summons  or  attachment,  to  suffer  either  party  to  adjourn  with- 
out security  ;  and  whether  it  shall  be  required  or  not  in  these 
cases,  must  be  a  matter  of  mere  discretion,  to  be  exercised  ac* 
cording  to  the  circumstances  of  each  particular  case. 

Where  security  is  required  by  the  statute,  as  a  condition  of 
adjourning,  it  sht»uld  be  either  a  recognizance  taken  before  the 
justice,  or,  at  least,  a  written  engagement ;  for  if  it  be  merely  by 
parol,  it  is  within  the  statute  of  frauds,  and  void,  as  being  aa 
engagemnt  to  answer  for  the  default  or  debt  of  a  third  person* 
(/)     That   this   recognizance  may  be  taken  by  parol,  and 
drawn  up  by  the  justice  at  any  time,  vide   ante,   258,  9.     1 
ChittyV  Cr.  L.  90,  and  the  authorities  there  cited.     The  writ- 
ten engagement  ought  to  be   executed  in  the  justice's   pres* 
ence  ;  for  its  due  execution  ought  to  be  known  to  him,  though 
if  properly  executed  eUewhere,  it  would  be  sufficient.      The 
better  way,  perhaps,  in  all  cases  is,  to  draw  up  a  written  en* 
gagement  in  the  terms  of  the  statute,  and  require  the  surety  to 
sign  it.     The  justice  has  a  right  either  to  exact  security  or  not 
as  he  pleases,  of  a  defendant  who  is  sued  by  non-resident  ai 
such,  and  who  wishes  to  adjourn  ;  but  in  all  other  c»$es,  on  the 
return  of  a  warrRnt,  on  either  party  applying  to  adjourn,  he 
must  give  security,  unless  this  be  w.uved  by  the  opposite  par- 
ty ;(g)  and  so  in  all  cases  where  the  defendant  adjourns  on  oath. 
(h)     The  form  of  the  security  varies  according  to   the  party 
applying,   and  the  nature  of  the  application.  If  the  plaioliffad* 
journ  on  the  return   of  a  warrant,  it  is — ^*  That  he  shall  ap* 
pear  and  stand  trial"  on  the  day  appointed : — If  the  defendant,— 
**  That  be  shall  appear"  at  the  day  appointed,  **  and  in  default 
of  Fur.h  appearance,  shall  pay  the  debt,  or  damages  and  coats,  ill 
case  judgment  be  against  him." — If  the  application  be  by  the 
defendant  on  oath,  within  the  fifth  section  of  the  act,  the  seca* 
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rrf)  Tidif,  534  to  588.  (g)  I  N.  R.  L,  389,  i.  4. 

[e)  id.  534.  (A)  id.  8.  H. 

(/)  Vide  ante,   148  to  1S3.  V 
John*  18, 19. 
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rity  18,  '<  That  the  defendant  shall  appear  ]'  at  the  adjovrned 
day,  ''  and  answer  the  action,  and  pay  the  judgment,  or  render 
himself  in  execution/'  In  cases  where  the  justice  has  a 
discretion,  the  adjournment  heing  matter  of  favour,  the  jus- 
tice may,  of  course,  require  as  a  condition  of  that  favour,  se- 
curity in  any  of  the  ahove  forms,  or  even  security  for  the  pay- 
ment of  judgment  absolutely,  but  as  the  statute  gives  him  no 
power  about  security  in  such  cases,  it  should  be  in  writing  dt 
least,  and  had  better  be  sealed  by  the  surety.  (Q 

If  the  surety  offered,  pass  without  objection  from  the  oppo- 
site party,  he  is  received  of  course*  If  objected  to,  tl|e  justice 
ma^,  doubtless,  as  he  has  a  right  to  do  in  criminal  ca8e8,(j)  and 
as  IS  done  on  exception  to  bail  in  courts  of  record,  ascertain  his 
competency  on  oath,  or  require  an  affidavit  touching  the  value 
of  bis  estate,  &c.  In  a  court  of  record,  the  plaintiff  is  entitled 
to  two  sureties,  house  keepers  of  the  county,  who  will  swear 
that  they  are  each  worth  double  the  sum  claimed  by  the  writ, 
beyond  what  will  pay  their  debts  respectively. (ib)  In  analogy  to 
the  rules  of  these  courts,  it  would  be  weirfor  the  justice  to  regu- 
late his  discretion  upon  the  same  basis,  by  requiring  of  the  de- 
fendant two  sureties,  each  worth  double  the  sum,  or  one  surety 
worth  four  tiroes  the  sum  contained  in  the  process,  and  the  same 
amount  of  bail,  of  the  plaintiff,  where  a  set  off  is  admissible. — • 
But  in  other  actions,  not  admitting  a  set  off,  five  dollars  is  ordi- 
narily all  the  defendant  can  recover«(/)  The  statute  not  pre* 
scribing  any  particular  forip  of  these  securities,  a  deposit  of  mo- 
ney, or  bank  bills,  would  be  sufficient.  The  amount  to  be  de- 
termined upon  the  principles  mentioned,  ante,  258. (Vide  also 
13  John.  481.)  The  hail  may  be  opposed,  on  the  ground  that 
he  is  embarrassed  in  hir  circumstances  ;  or  about  to  leave  the 
county  ;  or  that  he  had  been  bail  before,  without  knowing  in 
how  many  actions,  or  for  what  sums  ;  or  on  other  grounds  cal- 
culated to  excite  suspicion,  that  he  might  be  unable  to  meet  the 
demand,  (m)  To  ascertain  these  facts,  the  bail^  aAer  swearing 
to  a  round  sum,  sufficient  in  the  first  instance  to  establish  their 
competency,  may  be  cross-examined  on  an  oath,  (the  form  of 
which  I  shall  give)  by  the  party  or  counsel  opposed  to  his  prin- 
cipal.    The  justification  may  be  by  the  following  affidavit : 


(t)  Vide  Ante,  300.  (/)  Ai.te,258. 

0* )  Vide   1  Chitty»8  Cr.  Law  &        (w)  TiOd,  220,  3«. 
casos  there  cited,  p.  99. 

(k)  Vide  Tidd,  228,  9.  id.  226. 
Colemaii,  44.    8  John.  358. 
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FORM  OF  IN  AFFIDAVIT  OF  JUSTIFICATION  OF  BAIL^ 

RicJuird  Rot^     1  Before  Philip  Greeny  Esq.  one  of  the  juBti^ 
ads.  >     ces  of  the  peace,  of  the  couotj  of  Sar* 

James  Jackson,  j      atoga* 

Saratoga  County,  ss, 

John  Doe  maketh  oath  and  taith,  that  he  is  n  hoase  keeper, 
(or  freeholder)  now  actually  resident  in  the  town  of  Saratoga 
Springs,  in  the  said  county  ;  and  that  he  ii  worth  {200,  of  er 
«nd  above  what  will  pay  all  his  debts. 

John  Doe* 
Sworn  the  Ist  day  of  September, 
1820^  before  me, 

Philip  Green,  justice. 

If  the  party  interested  wish  to  interrogate  the  bail  farther,  bt 
laay  be  sworn  as  follows  : 

FORM  OF  THE  OATH. 

YoQ  shall  true  answers  make  to  such  quevtions  at  shall  be  pot 
to  you,  touching  your  competency  as  security  for  Richard  Koe, 
on  his  application  to  ad|ourn  this  cause.     So  help  you  God. 

The  entire  josiification  may  be  takCn  on  the  above  oath,  with* 
out  the  affidavit,  if  thought  betii ;  but  as  the  magistrate  wouli 
be  amenable  for  grost  neglect  in  this  matter  ;  and  as  the  exam- 
ination on  oath  would,  doubtless,  exculpate  him  on  a  charge  of 
this  kind,  it  might  be  better,  sometimes,  to  preserve  the  justifi* 
eation  in  the  shape  of  an  affidavit,  for  the  gt  eater  ease  of  proo£ 

FORM  OF  THE  SECURITY — on  a(fjoumment  at  defendant's  rejntMt 
' ''.  upon  return  f\f  warrant* 


Rithard  Roe^ 

•  *      ads. 
James  Jackson 


.1 


Saratoga  County,  m. 

At  a  court  before  Philip  Green^  Esq.  one  of  the  justices* 
of  the  peace  of  the  said  county,  at  his  ottice  in  the  town  of  Sar- 
atoga Springs,  this  cause  being  on  the  applicatiqn  and  at  the  le- 
quest  of  the  above  named  defendant,  on  the  return  of  the  war- 
rant therein,  adjourned  to  the  10th  day  of  September  instant,  at 
1  o^clock  P.  M.  at  the  said  office  ;  Now,  therefore,  in  coosid* 
emtion  of  the  premises,  and  for  value  received,  I  do  hereby 
pgree,  with  the  abov»  named  plaintiff*  that  the  slid  defendant' 
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tliall  appear  at  the  above  time  anid  place  of  adjournment,  and 
that  in  defanlt  of  such  appearance,  be  shall  pay  the  debt,  or 
«fainages  and  codts  to  be  recovered  against  biui  in  this  action,  if* 
jiidgment  shall  be  fi;iveD  against  him  therein.     Dated  the  1st  day 
•f  September,  1820. 

John  Doe. 

FORM — rthere  platntf^  adjoumt  on  a  warrant, 

James  Jack  son,  "^ 

V.  \      Saratoga  Countt,  w. 

Richard  Roe,      } 

At  a  court,  &c.  (as  in  the  last.)  This  cause  being,  on  the 
application,  and  at  the  request  of  the  plaintiff,  on  the  return,  &c. 
(as  in  the  last.)  Now,  therefore,  in  consideration,  &c.  (as  in 
the  last,)  1  do,  hereby,  agree  with  the  above  named  defendant, 
that  the  above  named  plaintiff,  «hal1  appear  and  stand  trial  in 
this  cause,  at  the  said  time  and  place  of  adjournment.  Dated,  &c. 

John  Doe., 

FORM — where  defendant  adjourns  on  oath* 

Richard  Roe^  •  1  % 

ads.  \     Saratoga  Couwty,  m. 

James  Jackson,  j 

At  a  court,  4*0.  the  trial  of  this  cause  being,  on  the  appli- 
cation, at  the  request,  and  on  the  oM^  eLihe  above  named  de- 
fendant, that  he  cannot  for  want  of  a  material  witness,  safely 
proceed  to  trial  therein,  postponed  to,  ^J-c.  at,  4-c.  Now,  there- 
fore, in  consideration  of  the  premises,  and  for  value  received,  I 
do  hereby  agree  with  the  above  named  plaintiff,  that  the  abov« 
named  defendant  shall  appear  at  the  time  and  place  aforesaid, 
and  answer  the  action  of  the  plaintiff  in  this  cause  ;  and  further^ 
that  he  shall  pay  the  damages  and  costs,  (or  debt  and  costs,  Jf 
the  action  be  debt,)  or  render  himself  in  execution  therefor^  in 
•ese  judgment  shall  be  given  against  him.     Dated,  4-c.       '' 

•  John  Dot' 

In  drawing  these  agreements,  the.caase  should  be  entitled  ac- 
cording to  the  character  in  which  the  parties  sue  or  are  sued  ; 
(vide  ante.  249,  60  ;)  and  may  be  easily  varied  to  meet  all  ca- 
of  adjournment  ;  as  on  return  of  summons,  attachment,  <J*c. 


The  justice  is  not  required,  by  the  statute,  to  take  security 
of  the  defendant  on  an  adjournment,  even  on  a  warrant,  at  the 
«uit  of  a  nbn-resident  plaintiff.(n)   But  in  other  cases,  where  the 


(h)  7  John.  3$3,  p«r  Cfir. 
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defendant  adjourns  apon  the  return  of  a  warrant,  be  mast  not 
only  giFe  security  to  appear,  4^c.  bat  such  appearance,  in  order 
to  satisfy  the  terms  of  the  security,  aiu<«t  be  a  personal  one,  nnd 
Dot  by  attorney,  (o)  And  so  must  the  appearance  of  the  plain- 
tiff  be  personal,  where  he  gives  security  in  the  like  ca!«e  ;  for 
the  Supreme  Court  remark,  generally,  in  Dunham  ▼.  Heylen, 
(p)  that  ^'  the  appearance  mentioned  in  this  section,"  evident- 
ly meaning  the  4th  section,  (Vide  1  N.  R.  L.  388,  9,)  ''  mast 
mean  a  personal  appearance.^  That  section  mentions  tecari- 
ty  for  the  appearance  both  of  plaintiff  and  defendant. 


SECTION  III. 

fVHEJ^  JiJ^  ADJOURJ^MEJ>rT  JiMOUITTS  TO  A  DISCOyTlX^ 

UAJfCE  OF  THE  SUIT. 

An  adjournment  improperly  made,  is  a  discontinuance  of  tha 
smt.(9)     This  was  bolden  in  several  of  the  cases  which  I  have 
cited,  under  the  two  previous  heads  of  this  chapter  :  As  where 
the  justice  sent  a  note  in  writing,  to  adjourn  the  caQse,(r)  or 
adjourned  on  the  plaintiff's  oath  of  the  absence  of  a  material 
witness,  accompanied  with  his  statement,  that  the  defendant  bai 
agreed  to  the  adjouniment  ;(<)  so  where  the  court  was  boldea 
open  20  hours,  for  the  defendant  to  obtain  his  witness  ;(<)  and 
where  the  party  waited  aearly  3  hours  after  the  time  appoiated* 
and  then  vvent  home,  after  which  the  justice  came  and  render- 
ed judgment  ;(u)  and  so  of  the  like  cases.     But  where  the  jos* 
tice  has  a  discretion  in  adjourning  a  cause,  nothing  but  ao  abuse 
of  bis  discretion  will  be  regarded  as  error,  (v)     In  general,  if 
the  party  who  objects  to  an  adjournment,  appear  and  go  to  trial, 
it  is  a  waiver  of  the  irregularity  ;  and  he  cannot  take  advantage 
of  it  on  certiorari  ;(7b^  though  it  is  otherwise  where  aa  adjourn- 
ment  is  refused. (x)     nor  can  the  ^arty  who  obtains  an  irregu- 
lar adjournment,  object  that  it  is  error  ;(y)  and  if  one  party  re* 
quest,  or  consent  to  an  adjournment,  and  the  other  make  oo  ob* 
Jection,  the  adjournment  will  be  deemed  by  consent  of  parties. 
(z)  And  where,  after  an  improper  adjournment,  the  defendant 
confesses  judgment,  this  is  a  waiver  of  the  irregularity.(a) 


(o)ia.  fr)8id.  S91. 

(p)   id.  Iw)  7  id.  381.  9  id,  136, 


(o)  2  John.  192.  (t)  7  John.  382,  per  Coi» 

(r)  4  id.  117.  '   /,, 

?f)8  id.  391.  (, 

</)  13  id.  469.  (a)  U  id,  461. 


8  id.  391.  (e)  7  John.  529, 

13  id.  469  ' 

(u)  5  Id.  353. 


CHAPTER  VI U. 

op  TRIAL,  Ji/fD  ITS  lAVIDEM'S. 


SECTION  I. 

OF  PREPARATION  FOR  TRIAL. 

1.  To  compel  the  attendance  of  witnesses,  and  the  prodtic- 
tioD  of  the  necessary  papers  in  their  hand<(,  the  parly  rnay  ob- 
tain, either  fpom  the  justice  who  tries  the  cause,  or  from  any 
other  justice, (6)  a  subpoena  to  testify,  or  to  produce  the  paper 
B&  evidence  is  the  cause,  or  botb.(c) 

FORM  OF  SVBF(ENik  TO  TESTIFT.     ' 

Saratoga  County,  m, 

Philip  Green,  Esq.  one  of  the  justices  of  the  peace  of  the 
county  aforesaid,  to  John  Doe,  Thomas  Noakes^  &c.  Gnrr^Ti.vG  : 
You,  and  each  of  you,  are  hereby  commanded,  in  tbe  name  of 
the  people  of  the  state  of  New-York,  personally  to  appear  be- 
fore the  said  justice,  at  his  dwelling  house  in  the  town  of  Sara- 
toga Springs,  in  the  said  county,  on  the  10th  day  of  SepteDiI>or 
instant,  at  one  o'clock  P.  M.  to  give  evidence  in  a  cause  novF 
depending,  before  the  said  justice,  and  then  and  there  to  be  tri- 
ed, between  James  Jackson^  plaintiff,  and  Richard  Roe,  defen- 
dant,(])  on  the  part  of  the  plainUff,  in  a  plea  of  trespiisa  on  the 
case.(J)  Hereof  fail  not  at  your  peril.  Given  under  my  hand, 
at  the  said  town  of  Saratoga  Springs,  the  1st  day  of  September* 
1820. 

Philip  Green,  justice. 

If  returnable  before  another  justice,  say, 

Before  James  Denn,  Esq.  one  of  the  justices  as  aforesaid,  at 
his  office,  &c. 

The  above  is  called  a  subpcena  ad  testificandum.     If  either  of 
Ihe  witnesses  are  required  to  produce  some  paper,  or  other  ev- 


(6)  1  N.  R,  L.  400,  g.  29. 

(eS  Vide  Phil.  Ev.  14. 

(I J  Preserve  t}\9  characters  of 


(d)  Vide  ante,  251. 
{I)  Preserve  \)\9  characters  of  the  parties  as  ante,  249^  BO, 
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idence  id  his  poescflsion,  add  a  claaee  as  follows  :  It  is  ihea  call* 
ed,  ID  respect  of  ibis  clase,  a  iubpoena  duces  tecum : 


.  Aod  you,  the  said  John  Doe,  are  further  commanded  to 
vrith  you,  and  then  and  there  produce  in  evidence^  a  certaiQ 
agree ment\ in  writing,  (or  promissory  note,  ^c.  according  to  the 
case,)  lately  leA  in  your  hands  by  the  said  parties,  and  all  deed«« 
evidences  and  writings,  which  you  ha?e  in  your  custody  •r 
power,  concerning  the  premises. 

This  clause  is  inserted  immediately  aAer  the  words  trespass  as^ 
<^  case,  or  other  words  stating  the  plea,  in  which  the  witoesa 
is  eubpcenaed  to  testify.  Each  subpoena  should  contain  the 
names  of  four  witnesses  ODly.(«) 

^.  The  service  of  a  subpoena  should  be  by  showing  the  same 
to  the  witness, (/)  and  delivering  him  a  ticket  containing  the 
substance  of  the  subpoena,(^)  or  a  copy  of  the  subpoena  \(h)  and 
where  a  copy  of  the  subpoena  was  delivered,  contaioing  the 
name  of  the  witness,  but  the  attorney,  by  mistake,- omitted  to  in- 
aert  it  in  the  original  subpoena,  which  was  shown  to  the  witness, 
Gibbs,  C.  J.  suffered  the  name  to  be  inserted  in  court,  on  the 
return  thereof,  at  the  time  when  the  witness  was  called,  and 
ordered  a  default  entered  thereon. (i)  This  service  must  be 
personal,  on  the  witneas,  and  in  reasonable  time  before  the  hour 
of  trial,  that  he  may  suffer  the  less  inconvenience  from  his  at- 
tendance on  the  co\iTt.{j)  And  it  has  been  holden  that  notice 
to  a  witness  in  London,  at  2  P.  M.  requiring  him  to  attend  the 
aittings  at  Westminster,  (in  the  same  city)  in  the  course  of  the 
aame  evening,  is  too  short. (/:)  If  the  witness  be  a  married  wo- 
man, still  the  subpoena  must  be  served  upon  her  personally,  and 
a  tender  of  witness^  fees  made  to  her,  and  not  to  her  husband.  (/) 

No  witness  is  bound  to  appear  except  hts  regular  fees  be  ten- 
dered to  him,  at  the  time  of  serving  the  subpoena,  nor  if  he  ap- 
pears is  he  bound  to  give  evidence,  till  such  fees  are  actually 
paid  or  tendered. (m)  The  amount  of  such  fees  to  a  wilaess 
within  the  count v,  is  13  1-2  cents,  and  to  a  foreign  witness  25 
cents  per  day,(nj  which  I  imagine  should  be  computed  as  in 


(e)  Cowp.  845,  6.  (k)  8  Tidd'e  pr.  807,  Sth  ed. 

(/)  Cro.  Car.  523,  540.    5  Mod*  (/)  Cro.  Elix.  122.     1   Jon.  AM, 

855.  6.  P. 

(;r)  id,  (m)  JStr.  1150.     U  E«««f,  W,  lu 

(/i)  1  Holt's  N.P.  Rep.  526.  a.  S.  C.   1  Blac.  Beo.  36.  1  H  Blac. 

(0  id.  49.   13  Eart,  15.  1  Mcrivale  1.^. 

0)  1   Str.  509.     Penn.  en  snail  .(n)  1  N.  R.  L.  399,  s.  2tf. 
catiset,  143. 
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vourU  ofrecord,  includiog  one  day's  atteodance,  and  estimatiag 
each  day's  travelling  ta^  and  returning  from  court,  at  30  mile». 
(o)  But  where  one  patty  has  sabpcenaed  a  vritness,  and  paid 
him  bis  fees,  the  opposite  party,  on  subpcenaing  the  same  wit^ 
■ess,  is  excused  from  making  him  any  tertder  ;  and  it  has  been 
determined  in  one  case,  that  if  such  tender  be  made  and  the 
witness  receive  the  money,  concealing  the  previous  payment 
from  the  party,  it  may  be  recovered  back,  in  an  action  for  mo« 
ney  had  and  received^^on  the  ground  of  the  fraudulent  conceal* 
ment.(p) 

I  have  preferred  considering  this  tender  necessary,  upon  the 
reasoning  of  the  courts  in  the  cases  1  have  cited  at  the  last  note, 
(m)  t\hich  appears  to  put  this  doctrine  of  previous  tender  to  a 
witness  upon  common  law  grounds,  thous^h  Mr.  Philips  thinks 
it  arises  out  of  the  express  provisions  of  the  statute  of  Cliz.(9) 
ef  which  our  statute  in  regard  to  subpoenaing  witnesses  in  courts 
of  reconf,  before  cited  in  last  note,  (o)  is  a  substantial  tran- 
script. I  admit  the  application  of  this  doctrine  to  a  justice's 
court  to  be  doubtful  ;  for  the  allowance  of  feei  to  witnesses,  in 
that  court,  seems,  by  the  express  provision  of  the  statute,  (1  N. 
H.  L.  399,  8.  26,)  to  depend  upon  the  witness'  being  sworn ^  the 
expression  being,  ^*  every  foreign  noitnesSy  ^c.  attending  and 
taoom^^  which  seems  to  make  the  actually  being  improved  sis  a 
witness,  a  condition  precedent  to  the  fees  being  due.  It  is  ad- 
visable, however,  if  the  witness  be  important,  and  unwilling,  t« 
remove  all  doubt  by  making  the  tender.  How  a  tender  is  made» 
and  when  waived  by  the  conduct  of  the  party,  vide  ante,  477  tsr 
483. 

It  is  decided  in  1  61.  Rep.  36,  7,  and  vide  13  East,  15  to  17» 
that  a  person  is  not  compellable  to  be  examined  as  a  witness, 
until  duly  suppoenaed,  though  he  stand  by  in  court  during  the 
trial.  Such  is  doubtless  the  law  ;  for  until  regnlarly  subpoena* 
«d,  he  is  a  mere  stander-by.(id.  and  vide  Cowp.  845,  6.)  A 
justice's  subpoena  runs  not  only  through  the  county  where  the 
•ause  is  triablerbut  also  through  the  adjoining  county,  (r) 

3.  But  though  a  witness  attend  and  be  sworn,  without  a  sub- 
poena, he  is  entitled  to  his  fee8,(9)  and  may  accordingly  bring 
his  action  for  them,  and  mainAin«  it  by  giving  parol  evidence  of 
being  sworn  on  the  call  of  the  party,  without  producing  the  re- 
eord  or  minutes  of  the  court  to  prove  this  fact.(i)    Within  the 


i 


b)  Virle  Id.  524.    fi  id.  29.  (r)  1  ^.  R.  U  592,  3,  8. 10. 

p)  I  B.  Moore's  Rep.  7».  ff)  1  Binney,  46. 

5)  Phil.  Et.  2,  3f  (/)  U  Jcfca.  2a», 
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same  priociple)  it  would  doubtless  be  unnecessary  to  proTe  the 
existence  or  service  of  a  mbpcena^  though  this  was  done  in  the 
last  cited  case.  In  this  action  for  witnesses^  fees,  however,  no 
other  or  greater  fees  than  are  allowed  by  the  statute,  can  be  re« 
covered,  even  though  the  witness  be  a  foreign  oae.(i«) 

4.  Of  the  witness'  privilege  from  arrest  while  attending, 
&c.  vide  ante,  278.  He  enjoys  this  privilege,  whether  he  be 
eubpoenaed  or  not,  if  he  attend  in  good  fciith  at  the  request  of 
the  party  ;M  thougit  this  has  been  holden  otherwise  in  Massa* 
cbusetts.(z0)  The  courts  allow  a  liberal  time  for  the  witness 
to  return,  before  he  is  liable  to  arrest.(x)  He  is  protected  at 
his  lodgings.  (4  Dall.  387.)  But  his  character  of  witness  will 
not  exempt  him  from  the  service  of  a  summons^  unless  in  pre- 
sence of  the  court.  ^1  Peters'  Rep.  41,  but  vide  Southard's  N. 
J.  Hep.  366,  contra.)  Nor  will  the  witness  be  protected  while 
about  his  ordinary  private  business,  after  he  is  discharged  from 
the  obligation  of  his  subpGena.(4  Dall.  329.) 

It  is  proper  to  notice  more  at  large,  before  I  pass  to  the  next 
iiectioo,  that  in  making  service  of  a  subpoFma.  a  ticket^  made  out 
by  the  party,  or  any  person  in  his  behalf  and  delivered  to  the 
witness,  explaining  the  contents  of  the  subpoena,  will,  in  all  ca- 
ses, answer  the  same  purpose  as  a  copy  ;  though  by  usinj;  the 
latter,  a  greater  uniformity  may  be  preserved  in  the  blanks 
kept  by  the  magistrate  for  use. 

Form  of  a  ticket. 

To  Mr.  John  Doe, 

By  virtue  of  a  subpoena  herewith  shown  to  you,  you  are 
personally  to  appear  before  PhiUp  Green,  Esq.  one  of  the  justi- 
ces of  the  peace  of  the  county  of  Saratoga,  at  his  office  in  the 
town  of  Saratoga  Springs,  in  the  said  coimty,  on  the  lOth  day 
of  September,  instant,  at  one  P.  M.  to  give  evidence  io  a  cause 
now  depending  before  the  said  justice,  and  then  and  thereto  be 
tried»  between  James  Jackson,  plaintiff,  and  Richard  Roe,  defen* 
dant,  on  the  part  of  the  plaintiff,  in  a  plea  of  trespass  on  the  case. 
Qiert  insert  the  duces  tecum  clause,  if  any.)  Dated  Sept.  1, 1820. 

By  Philip  Green,  justice. 


(u)  14  id.  257.  (x)  2  Bl.  Rep.  1113.    2  Str.  98€. 

^v)  8  T.  R.  636.  2  John.  294.  13  East,  IS,  n.  a. 

^}  6  Masf.  Rep.  964. 
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I  am  ftware,  that  id  requiring  (he  above  formality  in  the  ser- 
irice  of  a  subpoena,  the  general  practice  i  irainst  me.  The  ser- 
vice is  generally  made  by  reading  the  tobpoena,  or  explaining^ 
the  contents  in  the  hearing  of  the  witness,  without  even  show- 
ing  him  the  signature  of  the  magistrate*  This  is  wrong.  1'  it 
not  a  good  service.  It  is  true  that  a  formal  service  may  be 
waived,  by  the  witness^  expressly  accepting  such  imperfect  ser- 
vice of  a  subpoena,  or  perhaps  by  contemptuously  and  unquali- 
fiedly refusing  to  attend,  without  objecting  to  the  manner  of  ser- 
vice ;(y)  but  unless  this  is  the  cn«>e,  the  forms  which  I  have 
recommended  are  doubtless  necessary.  The  error  of  practice 
ID  merely  reading,  or  explaining  the  subpoena  by  parol,  has 
probably  arisen  from  considering  it  as  analagous  to  a  summons, 
or  other  precept  directed  to  an  officer  bound  to  do  service  ;  but 
aach  analogy  will  not  hold.  No  officer  is  bound,  or  entrusted, 
or  singled  out  by  the  law  to  serve  this  process.  It  is  directed 
to  the  witness,  and  any  person  indiscriminately  may  serve  it. 
Disobeying  it,  brings  the  party  into  contempt  of  the  court,  and 
subjects  him  to  a  fine  and  damages.(2')  It  is,  therefore,  more 
analagous  to  a  judge's  order,  or  a  bill  of  costs  due  by  a  rule  of 
court,  in  both  which  cases,  not  only  the  original  order,  role  and 
bill  must  be  shown  personally  to  the  party,  under  the  hand  of 
the  clerk  or  taxing  officer,  but  a  copy  thereof  at  the  same- time 
delivered,  before  the  party  will  be  deemed  in  contempt  for 
disobedience  of  the  order,  or  non-payment  of  costs. (a)  Be- 
sides, the  mode  of  service  which  I  have  pointed  out,  is  uniform- 
ly practised  in  courts  of  record,(6)  and  is  adopted  in  the  jus- 
tice's courts  of  New- Jersey ,(c)  the  construction  whereof  very 
nearly  resembles  our  own.    The  party  himself  may  make  the  c 

copy  or  ticket,  and  the  actual  signature  of  the  justice  is  not  ne- 
cessary to  any  but  the  original,  ((i)  ' 


SeCTION  It# 

OFPROCEEDII/G  AOAINST  THE  WIT^ESS^  FOR  DEFAULT 

OF  APPEARANCE^  kc. 

The  penalty,  for  default  of  appearance,  and  the  mode  of  pro* 
Qsediog  for  its  collection,  are  pointed  out  in  the  10th  sectiou  of 


S3  John.  cu.  109.  (5)  Vide  Cro.  Gar.  522^  Jd.  Ik40. 

1|N.   R.  L.  393,  %,  10<   10    <  Mod.  355. 
John.  148.  (c)  Oriffeih^s  Treatiie,  S6.    Pena* 

;  (a)  3  Jobn.  440,    id>  30.  oo  small  causes,  342. 

-  (<f)  Peon*  OB  small  causes,  I4S^ 
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the  25  dollar  act.(6)  By  (his  section,  if  the  persoa  sabpeenaed 
a  i^itoess,  shall  not  appear,  or  appearing  shall  refuse  to  gire  evi- 
dence, he  forfeits  to  the  overseers  of  the  poor  of  the  town  vrhere 
the  fine  is  levied,  not  exceeding  10  dollars,  nor  less  than  6:2 
cents,  utdess  some  reasonable  cause  be  proved  on  oath  to  ihesaiis^ 
faction  of  liie  court.     As  proof  in  law,  means  legal  procf^  it  fol- 
lows, that  this  excase  mast  be  established  bj  evidence,  other 
than  the  defaulting  witness'  own  oath  ;(/)  and  the  witness  is 
not  only  fineable  for  his  default,  but  is,  moreover,  liable  to  aa 
action  at  the  suit  of  the  party  a^ieved  by  the  want  of  his  eri- 
dence,  in  which  he  may  recover  such  damages  as  he  can  shofr 
that  he  has  sustained  thereby. (g)    Before  the  fine  can  be  im- 
posed, the  defaulting  witness  must,  by  the  10th  section  jast  ci- 
ted, be  summoned  to  show  cause,  &c. 

Fonn  of  summons  to  a  witness^  to  show  cause  against  ajhst, 

Saratoga  CourrxY,  m. 

Philip  Crreeny  Esq.  one  of  the  justices  of  the  peace  of  the 
said  county,  to  John  Doe,  Greeting  ;  You  are  hereby  sununon- 
ed,  in  the  name  of  the  people  of  the  state  of  New- York,  {or  4jf 
the  overseers  of  the  poor  of  the  town  of  Saratoga  Sprites,  in  the 
said  county)  to  appear  before  the  «6aid  justice,  at  his  office  in 
the  town  o(  Saratoga  Springs,  in  the  said  county,  on  the  15th 
day  of  September  instant,  at  10  o'clock  P.  M.  to  show  cause,  (if 
^ny  you  have)  against  the  imposition  of  a  fine  upon  you,  for  not 
attending  as  a  witness  (or  refusing  to  be  sworn  as  a  witness,  as  the 
case  is)  in  a  certain  cause  lately  depending  before  £  F,  Elsq.  one 
of  the  justices  of  the  peace  of  the  said  county,  {or  before  me  the 
said  P  G,  if  the  subpana  were  issued  by  the  same  justice  who  prO' 
ceedsfor  the  fine,)  on  the  10th  day  of  September  instant,  at  hit 
{or  my)  office,  in  the  said  town  of  Saratoga  Springs,  between 
James  Jackson,  plaintiff,  and  Richard  Roe,  defendant,  of  a  pJea 
of  trespass  on  the  case,  you  having  been  duly  subpoenaed,  ^as 
is  alleged)  to  attend  and  give  evidence  in  the  said  cause,  at  tlie 
time  aiid  place  last  aforesaid.      Dated  the  10th  day  of  SepteoK 
ber,  A.  D.  1820. 

PkUip  Greea,  justice. 

This  summons  should  be  served  by  showing  the  original  tr 
tie  witness  implicated,  and,  at  the  same  time,  delivering  to  him 
a  true  copy  thereof,  as  we  have  just  noticed  of  the  service  of  a 
lubpcena  ;(&)  a  reasonable  time  before  the  return  day  ;  and  an 


(e)  1  N.  IL  L,  3d&  (g)  10  John.  248. 

.  (f)  Vide  ante,  262,  264,  k  cases        (h)  Anf,   520^  21.  7  Jobn.  K. 
there  cite^  to  this  point. 
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affidavit  of  service  must  be  indorsed,  which  will  be  absolutely 
necessary,  (unless  the  witness  appear  at  the  return  day)  in  or- 
der to  warrant  any  further  proceeding. 

Form  of  the  affidavit  of  service  of  summons. 

Sabatoga  County,  ss, 

IraFenn  maketh  oath  and  saith,  that  he  did,  on  the  1 1th 
instant,  at  the  town  of  Malta,  in  the  said  county,  serve  the  with- 
in summons  on  John  Doe^  therein  named,  by  delivering  him  per- 
sonally, a  true  copy  thereof,  at  the  same  time  showing  him  thft 
original. 

Ira  Finn' 
Sworn  the  12th  Sept.  1820,  before 
me,        Philip  Green,  justice. 

In  addition  to  this,  unless  the  witness  appear,  and  admit  doe 
service  of  the  subpoena,  &c.  at  the  return  of  the  above  sum* 
moos,  a  similar  affidavit  must  be  made  of  the  sepice  of  the  sub^ 
poena,  and  the  witness'  non-attendance  thereupon. 

Form  of  affidavit  of  service  ofsubposnay  4'C. 

Saratoga  County,  ss. 

Ira  Fenn  maketh  oath  and  saith,  that  he  did,  on  the  6th 
day  of  September  instant,  at  the  town  of  Malta,  in  the  said  coun* 
tyi  serve  the  annexed  subpoena  on  the  within  napaed  John  Doe^ 
by  delivering  to  him  personally  a  true  copy  thereof,  {or  a  tick- 
et explaining  the  contents  thereof)  at  the  same  time  showing  him 
the  original  subpsna  hereunto  annexed,  and  tendering  him 
twelve  cents  and  an  half  cent.  And  this  deponent  further  saith, 
that  he  was  present  at  the  place  mentioned  in  the  said  subpoe- 
na, for  the  said  John  Doe  to  appear,  and  heard  his  name  called 
by  the  justice  therein  named,  {or  by  order  of  the  justice  therein 
named)  on  the  day,  and  after  the  hour  therein  mentioned  for  tht 
said  John  Doe  to  appear,  and  that  the  said  John  Doe  did  not  ap- 
pear, when  called  as  aforesaid. 

Ira  Fenn. 
Sworn  the  15th  day  of  September, 
1820,  before  me, 

Philip  Green^  justice. 

As  to  the  question  whether  a  tender  is  necessary,  vide  ant*. 
618,  19. 

If  the  person  who  served  the  subpoena  was  not  present,  and 
witnessing  the  default  of  the  witness,  when  called  in  court  on 
iti  return,  diis  aho«ld  be  stated  in  a  separate  affidavit,  or  other- 
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ivise  proved  on  the  oath,  of  some  person  who  knows  this  fact  ; 
for  the  justice  should,  in  do  case,  act  upon  his  own  knowledge 
without  proof,  as  we  shall  notice  more  at  large  when  we  come 
to  speak  of  evidence,  (t)  If  the  fine  be  (or  refusing  to  give  ev- 
idence, the  justice,  of  course,  convicts  the  witness  at  once  upon 
his  own  view,  unless  some  reasonable  cause  appear  against  it, 
in  which  case  no  summons  is  necessary,  nor  indeed  anj  thing 
more  than  proof  that  the  subpoena  has  been  served,  which  mast 
be  shewn  or  admitted  in  all  cases,  before  a  fine  can  be  imposed, 
98  is  evident  from  the  language  of  that  section  of  Uie  statote, 
concerning  which  we  due  speaking. 

Form  of  the  eonviction, 

Saratoga  Cottntv,  ss. 

It  appearing  to  me,  Philip  Green^  Esq*  one  of  the  justices  of 
the  peace  in  and  for  the  s^id  county,  on  examination  of  the  mat- 
ter, and  on  due  proof  made  thereof  by  the  oath  of  Ira  Fenn^  that 
John  Doe  was,  on  the  6th  day  of  September  instant,  duly  sub- 
poenaed to  attend  as  a  witness  before  E.  F.  Esq.  one  of  the  jus- 
tices of  the  peace  of  the  county  aforesaid,  (or  before  me  the  faii 
justice)  on  the  10th  day  of  September  inst.  at  one  o'clock  in  the 
afternoon  of  that  day,  at  the  office  of  the  said  K.*  F.  {or  at  mf 
ffice^  i  n  the  town  of  Saratoga  Springs,  in  the  said  county,  to 
give  evidence  in  a  certain  cause  depending  before  the  said  E.  F. 
justice  as  aforesaid,  {or  before  me  the  said  justice)  and  then  and 
there  to  be  tried,  between  James  Jackson^  plaintiff,  and  Richard 
JRoe,defendant,in  a  plea  of  trespass  on  the  case, the  said  John  Doe 
berog,  at  the  time  when  he  was  so  subpoenaed  as  aforesaid,  in  the 
county  of  Saratoga,  (or  in  the  county  cf  Montgomery,  next  adjoin- 
ing the  said  county  of  Saratoga)  where  the  said  E.  F.  (or^  I  the 
said  justice^  then  resided.     Audit  farther  appearing  to  me,  by 
the  oath  of^  the  said  Ira  Fenn,  that  the  said  John  Doe  did  not 
appear,  according  to  the  command  of  the  subpoena  in  this  t>ebalf, 
«t  the  time  and  place  therein  mentioned,  and  at  which  be  was 
thereby  commanded  to  appear,  (pr^  appearing  at  the  time  and 
place  mentioned  in  the  sttbpcena,  in  this  behalf  at  which  he  was 
^rehy  commanded  to  appear f  did,  on  being  duly  called  as  a  wit^ 
fuss  in  the  said  cause,  refuse  to  give  evidence  therein^)  and  it  fur- 
ther appearing  to^e,  on  the  oath  of  the  said  Ira  Fenny  that  the 
said  John  Doe,  fiias  on  the  12th  day  of  September,  instant,  at 
the  town  of  Maltfi',  in  the  said  county,  personally  served  with  a 
fnmmons,  by  md  issued  for  that  purpose,  by  which  he  was 
enmmoned,  in  the  name  of  the  people  ofthe«tate  ofNew-Tork* 
(or,  the  aoerstSTS  of  the  poor  of  the  said  town  of  Saratoga  ^rinff. 


(«)  And  Vid.  264 
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jaccordtng  to  the  fact,)  to  appear  before  me,  the  said  jastice,  at 
iny  office  in  the  said  town  of  Saratoga  Spiings^  on  the  15th  day 
.of  September  instant,  at  one  o'ciock,  in  the  afternoon  of  that 
day,  to  shew  cause  (if  any  he  had)  against  the  imposition  of  a 
line  apon  him,  for  his  said  non- appearance  as  aforesaid  (or,  his 
■refusal  to  give  evidence  as,  oforesozd)  at  which  time  and  place 
last  aforesaid,  he  the  said  John  Doe  did  not  appear,  bnt  then 
^nd  there  made  default,  (j>r.,  he  the  said  John  Doe  did  appear , 
and  now  here  hath  an  oppi  rtun'  y  of  being  heard,  against  the  im- 
posing  such  fine,)  and  no  reasonable  cause  for  the  default  of  the 
said  Vo^ti  Doe,  in  not  appearing  according  to  the  command  of 
the  said  subpoena,  (or  for  refusing  to  give  evidence  a»  aforesaid,) 
being  proved  on  oath,  or  otherwise  to  my  satisfaction ;  I  do, 
therefore,  adjudge,  consider  and  determine,"^ that  the  said  John 
Doe  shall  pay  a  fine  of  ten  dollars,  for  his  said  offence,  for  the 
nse  of  the  overseers  of  the  poor  of  the  said  town  of  Saratoga 
^pring8,and  two  dollars,  being  the  costs  attending  the  same  fine, 
according  to  the  statute  in  such  case  made  and  provided.  Given 
.under  ray  hand,  at  the  said  town  of  .Saratoga  Springs,  the  15th 
ilay  of  September,  A-  D.  1820. 

Philip  Green^  justice. 

If.the  witness  be  present  and  called  upon  by  the  justice, 
ifaere  is  then  no  need  of  is^^ning  the  summons,  and  the  recital 
.of  that  fact  in  the  conviction,  may  of  course  be  omitted. 

Form  of  warrant  to  levy  the  fine, 

Saratoga  County,  u, 

Philip  Green,  Esq,   one  of  the  justices  of  the  peace  of  the 
said  county  :  To  any  constable  of  the  said  county.  Greeting  : 
Tou  are  hereby  commanded,  in  the  name  of  the  people  of  the 
-etate  of  New- York,  that  of  the  goods  and  chattels  o£John  Dot^ 
you  levy  and  cause  to  be  made  ten  dollars,  which,  by  the  con- 
sideration and  judgment  of  me  the  said  justice,  was  adjudged  to 
be  forfeited  by  the  said  John  Doe,  and  imposed  on  him  as  a 
fine,  for  not  appearing  as  a  witness  in  a  certain  cause,  (or  for 
refusing  to  give  evidence  in  a  certain  cause)  lately  depending 
before  £.  F.  Esq.  one  o(  the  justices  as  aforesaid,  for  before 
me  the  said  justice)   between  James   Jackson,  plamtiff,  and 
'Richard  Roe,x  defendant,  pursuant  to  the  command  of  a  sub ; 
poena,  issued  by  the  said  E.  F.   Esq.   one  of  the  justices  at 
aforesaid,  (or  by  me  the  said  jostice)   in  the  said  cause,  by 
virtue  whereof  he,  the  said  Richard  Roe,  was  duly  subpeoeoa- 
ed  as  a  witness  in  the  cause  aforesaid  ;  and  also  two  dollars  for 
the  costs  attending  the  same  fine,  by  me  assessed  in  this  behalf; 
thereof  the  said  John  Doe  was  convicted  before  me,  at  the 
4tdwD  of  Saratoga  Springs,  in  the  said  cou|ity,^a8  by  the  record 
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thereof  remaining  before  me,  will  appear  ;  and  bring  the  said 
money  before  me,  the  said  jastice,  for  the  use  of  the  overseeri 
of  the  poor  of  the  said  lown  of  Saratoga  Springs  ;  and  for 
want  of  SQch  goods  and  chattels,  whereof  to  levy  the  said 
money,  you  are  further  commanded  to  take,  and  convey  the 
said  John  Doe  to  the  gaol  of  the  said  county,  there  to  remain, 
until  he  shall  pay  such  dne,  together  with  the  costs  attending 
the  same.  Hereof  fail  not  at  your  peiil.  Given  under  my 
hand  and  seal,  at  the  said  towa,  the  15th  day  of  September^ 
A.  D.  1820. 

Philip  Grr«e9t,  justice.  (L.  S.)  , 

Although  no  mode  of  selling  the  property  levied  on»  be 
pointed  out  by  the  statute,  yet  the  officer  doubtless  may, instead 
of  resorting  to  a  private  sale,  advertise  and  sell,  ais  we,  shall 
hereafter  direct  in  case  of  a  levy  upon  execution,  and  such 
seems  to  be  a  safe  and  fair  mode  of  doing  the  business. 

In  levying  or  serving  this  warrant,  either  upon  the  property  i 

or  body  of  the  offender,  (and  so  of  all  warrants  from  a  justice^ 
for  levying  a  forfeiture  in  execution  of  a  conviction)  the  offi- 
cer may  justify  breaking  open  the  outer  door  of  a  dwelling 
house  to  effect  this  purpose,  if  he  be  refused  admitance  ob 
demand  made.(y  ) 

A  suit  will  not  lie  against  a  justice  for  a  fine  imposed  upon, 
and  collected  of  a  witness  for  refusing  to  be  swom^  or  for  any 
other  contempt.(&) 


SECTION  III. 
OF  TRIAL  BEFORE  THE  JUSTICE  WITHOUT  A  JURY. 

After  an  issue  of  fact  joined,  and  before  the  justice  proceeds 
to  inquire  into  the  merits  of  the  cause,  that  is,  before  the  com- 
hiencement  of  the  examination  of  witnesses,  or  the  receiving 
of  other  evidence  to  the  point  in  issue,  if  neither  party  calls 
a  jury,  the  justice  must  then  try  the  cause  himself  alone. 

In  doing  this,  the  justice  ought  ever  to  keep  in  mind,  that 
be  is  acting  in  a  two  fold  capacity — as  a  judge  directing  and 
controlling  the  proceedings,  according  to  the  established  rules 
•f  law  ;  and  as  a  juror  trying  the  facts.    The  first  tfaiog  which 


0')  t  Hawk,  c  I*  (ft)  3  Caines,  170. 
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jt  18  the  duty  of  the  justice  to  turn  bis  mind  to,  and  in  doing 
which  he  will  find  advantage,  is,  the  is9ue  between  the  litigant 
parties,  that  is,  what  tbej  have  affirmed  on  one  side,  and  de- 
nied on  the  other,  which  we  remember  is  the  definition  of  an 
issue. (/)  Persons  unacustonaed  to  legal  investigation,  are  rery* 
^  apt  to  drag  into  their  altercations  on  trial,  abundance  of  eztran* 

eous  irrelavent  matter.  To  keep  them  to  the  true  points,  re- 
quires an  attentive  distinguishing  mind  ;  great  convenience 
will  result  from  observing  rules  and  pursuing  a  correct  sys- 
tem, (m)  This  cannot  be  attained,  without  very  considerable 
I'  •  attention  to  the  doctrine  of  pleadings  and  evidence,  both  of 
which  heads  will  be  found  spoken  to  at  large  in  the  course  of 
this  work. 

A  Justice  is  not,  like  a  juror,  liablie  to  be  challenged  for  fa- 
vour, partiality,  or  even  corruption  ;  though  he  would  be  sub- 
ject to  indictment  for  the  latter,  (n)  Thus,  where  the  justice 
was  the  father-in-law  of  the  plaintiff  ;(o)  or  where  he  was 
half  uncle  to  the  plaintiff's  wife  ;(/i)  or  where  he  had  given  an 
•pinion  in  the  cause,  {q)  it  is  no  cause  of  challenge.  But 
there  is  a  gross  indecency,  in  one^s  ti'yingacause,  as  justice, 
for  a  near  relation,  which  should  induce  the  Supreme  Courts 
on  certiorari,  to  scrutinize  his  proceedings  with  a  jealous 
^'^  eye.(r)  It  has  been  determined,  that  a  justice  is  not  disqualifi- 
ed, even  by  an  interest  in  the  event  of  a  cause,  such  as  would 
be  the  ground  of  principal  challenge  to  a  juror  ;  for  instance, 
where  he  will  be  benefitted  as  an  inhabitant  of  a  town,  by  a  re- 
covery of  money  in  a  qui  tarn  action  for  the  use  of  the  town. 
(«)  But  a  justice  ought  never  to  grant  process  for  the  trial  of 
a  cause,  either  where  he  is  tfie  near  relation  of  the  party  by 
blood  or  marriage,  or  where  his  opinion  has  been  sought  and 
obtained  in  relation  to  the  matter  in  controversy ;  nor  even 
where  the  party  has  made  a  statement  of  facts,  and  taken  from 
the  justice  any  direction  whatever,  concerning  them,  though  it 
be  merely  as  to  a  coarse  of  proceeding  to  obtain  redress. 

In  this  trial  before  a  justice  alone,  if  the  party  mean  to  sub- 
nit  to  a  non-suit,  he  must  do  so  before  the  cause  is  finally 
.     submitted  for  advisement ;  or  the  judgement  will  be  a  bar  to 
a  new  acUon*(t) 


\ 


([)  Ante*  SOU  (d\  12  John.  358. 

(m)  Vide  Pena.  on  small  casutf,       ir)  13  id.  191. 
146,  7.  (s)  11  id.  76,  &  vide  1  Daj,  378i. 

(n)  13  John.  356;  S,  P. 

.  (o)  13  id.  191.  (A  11  John.  457.  Aate,  449.  • 

'  ^  M?: John.  133. 
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SECTION  ir. 

OF  CERTAm  PARTICULARS^  APPLICABLE  TO  A  TKUt, 

BEFORE  A  JUSTICE  OR  JURY. 

A  caase  cannot,  withoot  consent  of  parties,  be  tried  at  a 
place  different  from  the  one  appointed  by  the  jastice,  for  the 
trial  thereof ;  and  where  the  trial  was  at  a  place  different  from 
the  one  mentioned  in  the  summons,  the  judgment  was  revers- 
ed, (ti)  And  the  jastice  should  be  careful  not  to  mislead  the 
party,  as  to  any  fact  material  to  influence  his  conduct  in  pre* 
paring  for  trial  ;  for  where  a  jastice  stated  to  the  defendant, 
that  the  cause  was  discontinued,  and  yet  proceeded  to  trial  and 
gave  judgment,  it  was  reversed  for  that  rea8on.(v) 

The  jtMtice  may,  where  the  exigency  of  the  case  requiret 
it,  continue  his  court  open  from  one  day  to  another  ;  as  where 
there  is  a  delay  in  summoning  a  jury.(v)  And  he  mayeve» 
hold  his  court  open  a  reasonable  time,  4o  enable  a  party  te 
procnre  a  material  witoess— 'two  hours  was  holden  not  nnree- 
•onable  in  one  case  ;{x)  but  twenty  hours  was  holden  an  abase 
of  discretion,  where  the  witness  was  twelve  miles  distant. (jf) 

No  other  than  the  justice  who  tries  the  cause,  has  power  te 
swear  the  witnesse9,(z)  and  if  the  presiding  justice  be  himself 
sworn  as  a  witness,  by  another  justice,  who  attends  for  the 
purpose,  this  is  error,  and  the  judgment  will  be  reversed. (a) 
But  this  is,  provided  an  objection  be  made  thereto  ;  for 
if  the  justice  be  swora  in  this  form,(6)  or  even  give  his  evi- 
dence to  the  jury,  without  any  oath  at  all,(c)  and  the  pailj 
makes  no  objection,  his  consent  will  be  presumed,  which  vfiil 
take  away  the  error. 

A  demurrer  to  evidence,  is  inapplicable  to  a  justice's 

C0art.((2) 

If  the  plaintiff  be  satisfied,  that  his  proof  is  tntufficientto  sus- 
tain his  action,  he  may,  as  we  have  just  noticed,  at  anytime  be* 
fore  the  cause  is  submitted  to  the  justice  for  adFisemeDt,  if 
he  sets  alome,  elect  to  withdraw,  and  submit  to  a  non-suit,  (e) 
And  if  the  trial  be  by  jury,  he  may  do  this,  when  they  retara  te 


r«)  n  John.  417.  (t)  1  id.  520. 

Cr)  IS  John.  378.  (a)  id. 

(w)  8   Cainct,  134.  id.  137,  ptr        (6)  8  John.  470. 
J|cnt,€.J.  (c)  7  id.  198.    lSid.aM. 

(jt)  Ante,  508  "^  i <ft  3  Caines,  140. 

(S^  18  Jekn.  469.  (c )  Ante,  5«7. 


OP  TRIAL  BY  JURY.  529 

deliver  their  verdict,  before  the  same  is  proDonnced  by  the 
foreman.  (/)  And  if  on  such  retarn,  he  does  not  appear,  on  be- 
ing called,  the  verdict  cannot  be  received,  but  the  justice  s  ^nild 
give  tt  judgment  of  non-suit  against  him,(g)  in  like  manner^if,  ia 
the  opinion  of  the  justice^the  testimoiy  offered  does  not  support 
the  action,  he  may,  afler  the  plaintiff  ha&s  closed  his  evidence, 
give  judgment  of  non-suit  against  him,  without  heanng  the 
defendant's  proof. (A)  But  as  it  requires  considerable  legal  in- 
formation to  elercise  this  branch  of  the  proceedings  correctly, 
^itis  certainly  most  advisable  for  the  justice  to  non-suit  only  in 
b.  plain  cases.     For  instance,   should  the  plaintiff  ground  his  ac* 

*  tion  on  a  written  instrument,  and  fail  to  prove  the  instrument, 

or  in  cases  equally  plain,  the  justice  should  non-suit  the  plain- 
tiff,  and  discharge  the  jury  («f  there  be  one)  noting  the  non-suit 
in  his  docket.(i) 


r 


SECTION  V. 
OF  TRIAL  BY  JURY. 

After  issue  joined,  and  before  the  justice  lias  proceeded  fo 
inquire  into  the  merits  of  the  cause,  either  party  may  demand 
a  (rial  by  jury. (7)  But  an  issue  must  first  be  joined,  and  it  is 
erroneous  to  award  a  venire,  where  the  defendant  has  not 
pleaded. (A;)  This  issue  must  be  an  issue  of  fact(n— not  a  de- 
murrer or  issue  of  law  ;(m)  for  this  must  be  decided  by  the  jus- 
tice only.(n)  We  have  already  noticed  what  will,  in  general, 
be  deemed  ah  enquiry  into  the  merits  of  the  cause  :(o)  but 
the  mere  inspection  by  the  justice,  of  the  note  in  question  in  the 
cause,  will  not  be  deemed  such  an  enquiry  into  its  merits  as  to 
preclude  the  demand  of  a  jury,  (p) 

Where  a  venire  has  once  been  issued,  the  justice  cannot 
then  try  the  cause  without  a  jury  \{q)  though  this  would  be 
otherwise  where  the  party  objecting  had  himself  suppressed 
the  venire.(r)  And  so  where  the  venire  demanded  by  the  par- 
ty is  not  returned,  and  no  further  venire  is  demanded  by  him, 
but  he  contents  himself  with  moving  for  a  non-suit  on  tha^ 
^  ground,  which  motion  the  justice  overrules,  and  holds  the  par- 


rt» 


(/)  5  John,  34(5. 

Ort   id.  (/)  Vide  ante,  501. 

(A)  W  John.  299.  Penn.  ou  Small  \m)  Vide  ante,  500,  501, 

MLuset,  175.  ?n)  18  John.  140: 

•  (t)  Penn.  on  small  causes,  175.  (p)  Ante,  525. 

0)  »  N.  R.  L.  391,  1.  9,  &  vide  («)  1  John.  142. 

a»te>  526.  («)  8  John.  460» 

(ft)  3  CaiDts,  2X9,  (t)  2Caiiit   t  ,  1S4. 
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time,  tintil  a  jury  is  obtained,  qualified  to  try  the  caa8e.(0)  In 
•achcafle,  the  second  venire  will  be  deemed  the  process  of  the 
party  demanding  the  first,  who,  consequently,  will  have  no 
right  to  object  to  any  error  therein.  (/)  But  if  the  party 
demaodine;  a  venire,  go  to  trial,  in  such  case,  without  requiring 
a  second  venire,  it  is  a  waiver  of  the  trial  by  j^ry,(g)  The 
party  demanding  the  jury  process,  cannot  object  to  the  form  of 
it.(^)  It  should  preserve  the  characters  of  the  parties,  as 
mentioned  ante,  249,  50  ;  but,  in  a  proceeding  against  joint 
debtors,  the  venire  need  only  mention  the  names  of  tho^e  who 
are  duly  and  personally  served  with  process,  and  who  appear 
10  court.({)    Every  defect  in  a  venire  is  cured,  if  the  party  g^  g 

to  trial  upon  it  without  objection.(7  )    { 

The  number  of  jurors  to  be  summoned  under  the  25  dollar 
act,  is  It  \{k)  under  the  50  dollar  act,  20,  if  demmded  ;(/) 
but  if  20  be  not  demanded  by  the  pirty,  the  justice  is  to  issoe 
his  venire  for  12  only,  under  the -50  dollar  act.(m)  Six  jq- 
rorsonly  are  dra*vn  U!ider  either  act,  unless  20  be  demanded 
under  the  latter,  in  which  case,  the  numher  required  to  try  the 
cause  18  12.(ft) 

OF  CHALLEROES. 


Before  the  jury  are  sworn,  if  a  party  have  any  objection  ei- 
ther of  interest,  or  favour  or  for  other  cause  against  the  con- 
stable summoning  them,  or  any  of  the  jurors,  whether  origio- 
ally  summoned  as  such,  or  called  as  tales  metiy  he  mast  state 
his  objection  to  the  justice,  which  is  called  a  challenge.  A 
challenge  is  of  two  kinds  :  1.  To  the  array,  2.  To  the  polls. 

1.  A  challenge  to  the  array  is,  upon  the  ground,  that  the 
person  returning  the  •venire  or  tales^  is,  either  unauthorized,  as 
not  being  a  constable  at  all,  or  not  being  a  constable  of  the 
town  where  the  cause  is  tried^(o)  or  other  want  of  authority, 
or  that  he  hath  an  interest,  or  partiality,  against  the  party 
challenging,  or  hath  committed  some  irregalarity,  fee. 

This  challenge  to  the  array  is  two  fold,  viz.  b  prineipal  chal^ 
Unge^  and  a  challenge  to  the  favour.  The  following  are  the  most 
usual  grounds  of  a  principal  chalUnge  to  the  array  :  viz.  that 
the  party  nominated  any  juror  summoned  ;  that^^the  constaUe  k 
liable  to  be  distrained  upon  by  the  party ,or  is  his  servant,  coim- 


(e)  id  Si  vide  7  John.  198.  8  id.        (k)  1  N.  R.  L.  391,  s.  9. 

4«l'  (0  L^ws,  sess.  41,  cli.  94,  s.  22. 

r/)  2  Caines*  134,  fm)  18  John.  130. 

[g)  7  Joh,».  193.  (n)  id. 

[h)  t  Caine«,  134.  (o)  13  id.  2^7. 
(i)  4  John.  iU . 
iJ)tGxia9s,  13l.3id.  27S. 
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•cltor  or  attorney,  or  act  at  his  ad7ocate,(p)  anlesa  indeed  the 
parties  agree  that  he  should  sammon  the  jory  notwithstanding 
such  objection  exist  ;{q)  or  if  the  constable  be  any  ways  inter- 
ested, (Hgainst  the  party  challenging)  in  the  question  to  be  tri- 
ed, and  this,  whether  it  be  in  the  cause  to  be  tried,  or  in  anj 
-other  cause,  or  matter,  depending  on  the  same  point  of  contro- 
versy ;  or,  if  he  has  been  god-father  to  the  party^s  child,  or  the 
party  to  hi!<,  or  if  either  party  has  brought  an  action  against  the 
constable"  ;  or  there  be  any  action  depending  bf'tween  him,  and 
the  party,  (whether  as  plaintiff  or  defendant)  which  implies 
malice,  such  as  slander,  battery,  and  the  like.  Another  cause 
aSi  that  he  is  an  inhabitant  of  a  town,  or  a  freeman,  or  member 
of  a  corporation  or  city^  which  is  to  be  benefitted  by  a  part  of 
the  penalty  going  to  the  poor,  &c  (r)  And  consanguinity  (re- 
lation by  blood)  betweeb  the  constable  and  party,  however  re^ 
mote,  is  also  a  principal  cause  of  challenge.  Even  relationship 
in  the. ninth  degree,  iias  been  holdbn  a  soflicient  objection.  So 
affinity  by  marriage,  between  the  party  and  the  constable's 
cousin,  or  the  constable  and  the  party's  cousin,  has  been  holden 
a  ground  of  principal  challenge,  but  the  challenge  must  show 
how  they  are  related. («)  Even  if  strangers  make  the  panned 
without  the  interference  of  the  party  in  the  cao^e,  or  his  agent 
or  friend,  though  it  be  not  fayonral»le  to  one  sid^  or  the  other, 
yet  it  ie  a  principal  cause  of  challenge  to  the  array  ;(i)  and 
Chief  Justice  Pennington  gives  this  good  advice  ;  that  the  con- 
stable should  be  very  careful,  and  not  suffer  any  person  to  sug- 
gest any  thing  to  him  about  the  pannel,  and  by  all  means  to  dis- 
regard it»  if  they  8hou]d.(fi} 

The  abore,  and  other  gronnds,  which  raise  such  a  manifest 
presumption  of  partiality  as.  if  true,  to  set  aside  the  array,  are 
principal  causes  of  cha11pns:e.(v)  But  where  the  cause  is  for 
interest,  partiality,  or  affinity,  the  party  cannot,  of  course,  ob- 
ject or  challenge  to  the  array,  or  to  the  polls,  unless  the  bias  is 
against  him.  It  does  not  lie  in  bis  mouth  to  challenge,  because 
the  interest.  &c.  is  in  his  favour  ;  nor  has  a  justice  a  right  to 
challenge  a  pannel  of  jurors,  and  issue  a  new  venire  op  his  own 
motion,  without  an  objection  by  the  party, (w)  and  so,  I  presume^ 
of  any  other  challenge. 

A  challenge  to  the  favour  is,  for  facts,  which  are  not  deemed 
in  themselves  conclusive  evidence  of  partiality,  but  which  leave 
room  for  doul)t,  and  from  which  triers  may  infer,  that  the 


»)  10  id.  107.  (0  Penn.  on  smaU  •  causes,  167. 

(9)  id.  Co.  Liu.  156.  a. 
n  2  Johu.  194.    S  Burr.  1847.  (u)  Peon,  on  small  causes,  167« 

J)  For  most  of  the  above  causes  (e)  Co.  Litt.  156. 
efcballenee,  vide  Bac.  Ab.  tit  Ju-  (v)  15Jfthn.  469. 
tits  (E)  &  causes  thert  cited.  * 
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officer  is  not  iodiflerent  ;(x)  as  if  there  is  a  relation  by 
riage  between  the  cousin  or  son  of  the  constable,  and  the  party  9 
(1/)  that  the  party  is  subject  to  be  distrained  on  bjr  the  coosta^- 
ble,  or  that  the  constable  bath  an  action  of  debt,  or  the  likc^ 
against  the  party  ;(z)  that  the  constable  and  party  are  felloir 
servants  ;(a)  or  the  party  servant  to  the  constable  ;(6)  and  am 
of  any  caase,  froin  which  triers  may  infer  that  he  is  not  eatir^** 
iy  indifferent  between  the  parties. 

If  the  challenge  te  the  array  be  found  against  the  parly,  ha 
may  yet  have  his  challenge  to  the  polls  ;  but  neither  party  sbaH 
take  a  challenge  to  the  polls,  which  they  might  have  had  to  th# 
array,  (c) 

2.  ChaHlenges  to  the  polls  relate  to  the  individual  juror*  or 
talesman,  called.  These  are  also  subdivided  into  principal  chai^ 
hngesy  and  challenges  to  the  favour  of  the  jnror,  &c.  objected  toi 
The  satne  causes,  whether  principal,  or  to  the  favour,  which 
we  have  seen  wiU  set  aside  the  array,  are  equally  valid  against 
the  individual  juror,  so  far  as  they  apply.     But  by  statute,  sesa. 
43,  clu  37, «.  3,  in  an  Miction  for  a  penalty,  under  the  '*  act  to 
lay  a  duty  no  strong  liquors,  and  for  regulating  inns  and  taverns,*' 
under  *'  an  act  to  prevent  the  destruction  of  deer  ;*'  and  *'  as 
act  tp  prevent  horse  racing,  and  for  other  purposes  ;'*  and  '*  aa 
act  to  prevent  excessive  and  deceitful  gaming,*'  it  is  no  objec- 
tion, as  formerly,  to  the  competency  of  any  j«ror  or  witness  ic 
any  soch  suit,  that  he  is  a  taxable  inhabitant  of  the  town  whero 
the  action  is  bronght.((l)      The  fnllowing  are  also  principal 
causes  of  challenge  to  the  polls,  viz.  that  the  juror  is  not  qual* 
ified,  being  an  alien  ;Ce)  but  this  is  no  objection  aAer  verdict 
upon  a  writ  of  error  (/)    It  is  also  a  princip;«l  cau«e  of  chal- 
lenge, that  the  juror  has  before  given  his  opinion  on  the  sub- 
ject in  controversy  4  g)  but  not  whf^e  he  expresses  a  condi- 
tional opinion  merely  ;  as  where  a  juror  sai  J,  that  **  if  the  re- 
ports of  neighbours  were  correct,  (he  defendant  was  wrong  and 
the  plaintiff  was  right.*'(^)     So  it  is  a  cause  of  principal  chal- 
lenge, that  the  juror  is  not  a  freeholder(t)  of  the  town  where  ha 
resides,(y)  but  if  he  be  a  freeholder  in  right  of  bis  wife,  it  ia 
•nfficient.(A;)    It  is  also  a  principal  cause  af  challengei  that  the 


(x)  Co.  Litt.  15$.  (e)  6  John,  ^n,    4  OaU.  3SS. 

{jfS  id,  &  vide   Pann.  oa  small        (f)  4  Dall.  353. 
oauseSf  169.  (^)  l  John.  316. 

[k)  Co.  Litt  156.  (h)  8  id. 445. 

[a)  Dyer,  367.  pi.  40.  (i)  Vide  ante,  154. 


U)  n 

[e)  Co.  Litt.  156.  b.  id.  157.  b.  (k)  Ga.  Litt«I56.  b. 

Vidt  3  ioha.  1B4.  8  Borr. 


b)  Cro.  Eliz. 581.  (J)  11  John.  168.    IN.  R. L. S9L 

(c)  Co.  Lilt.  156.  b.  id.  157.  b. 
((Q  Vidt  3  ioha.  1B4.  8  Borr. 
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jpror  is  a  intnor,({)  or  a  fl1aTe,(fii)  or  that  he  is  of  kio  to  any 
Bieoiber  of  the  corporation  that  8ae9.;(n)  that  he  hath  before 
given  a  verdict  in  the  same  cause,  or  on  the  same  question  lA 
another  cause  ;(o)  but  in  order  to  make  this  a  principal  cause» 
the  record  of  the  former  trial  must  be  shoivn  :  Otherwise,  it  ia^ 
a  challenge  to  the  favour  ODly.(p)  It  is  also  a  principal  cause 
of  challenge,  if  tWe  juror  hath  been  an  arbitrator  chosen  by 
either  party,  and  been  informed  thereof,  or  that  after  being  re- 
turned, he  tiath  eaten  or  drank,  at  the  charge  of  either  partyi 
ov  if  either,  party  labour  the  j.uror,.  and  give  him  any  thing  te 
give  bis  verdict,  (gy) 

The  above  causes  of  challenge  to  the  polls  are,  for  disqjMdi/^ 
cation  or  favour ;  another  objection  is,  that  a  juror  has  com*- 
■litted  some  crime,  of  which  he  has  been  convicted,  as  treaaoo, 
lelony,  or  any  other  offence  punishable  by  imprisonment  in  the 
state  pri8on,(r)  but  his  competency  is,  generally,  restored  by 
pardon. 

The  causes  of  challenge  to  the  favour  are  indefinite.  Jurore 
ahould  in  this  respect  be  free  from  all  manner  of  exceptions. (s) 
Such  is  the  purity  of  our  law,  that  no  man  shall  have  his  cause, 
tried  by  a  juror,  agiAnst  whom  he  can  raise  a  reasonable  ground 
ef  suspicion,  as  to  his  indifference.  There  are  a  thousand  strings 
by  which  (he  .humat^  heart  may  be  touched,  and  passions  by 
which  it  may  be  affected,  that  are  not  reducible  to  any  general 
rule.  These  may  bias  the  mind  as  much,  and  sometimes  more, 
than  circumstances  which  raise  more  evident  presumption  of 
partiality.  Close  and  iotimate  habits  of  friendsh.'  •  with  one  of 
the  parties,  will  frequently  cause  a  stronger  bias  in  the  mirid^ 
than  more  open  causes  ;  and  this  is  the  more  dangerous,  as  it 
oAen  hath  a  secret  unknown  effect  upon  the  mind  that  the  ju- 
ror himself  is  no  way  sensible  of,  and  therefore  takes  no.  pains 
to  guard  against  it.  If  it  can  be  proved  by  the  conduct  or  con* 
versation  of  the  juror,  that  he  hath  an  inclination  in  favour  of 
one  party  more  than  another,  or  any  enmity  between  the  juror 
and  one  of  the  parties,  or  a  family  dispute  between  them,  all 
these  and  numberless  other  causes  are  sufficient  to  be  put  to 
triers,  to  declare  the  indifference  or  uoindifference  of  the  juror* 
Any  circumstance  vvhich  can  be  raised,  showing  that  the  juror 
is  not  wholly  free  from  a  reasonable  suspicion  of  bias,  is  suffi- 
cient for  the  triers  to  set  him  aside.  These  causes  of  challen- 
ges to  the  ftvour,  very  frequeatly  happen  from  circumstances 


(/)  id.  k.  vide  id.  172  k  (a)  Co.  Litt.  157.  b. 

Ufk)  id.  156.  b.  (r)  id.   1  57.  b  .  158.  a«  FtDB.  sa^ 

\n)  id.  157.  a.  Mnall   causes,  172. 

Kirby,  16S.  («)  2  Jobs.  194. 
Cs.  Liti.  Ul,  la 
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which  no  way  impeach  the  juror.  It  is  no  dishonour  to  be  the 
iAtimate  friend  and  companion  of  any  man  in  good  credit,  nor  is 
k  any  offence  to  reseat  injaries,  and  differ  with  a  man  that  treali 
you  ill ;  nor  is  it  any  impeachmeot  of  a  man,  that  on  two  of  his 
neighbours'  differing,  he  should  feel  an  inclination  that  one^ 
should  prevail  over  the  other ;  yet  in  either  of  these  cases,  a 
person  thus  circumstanced,  cannot  be  said  to  stand  free  from  « 
suspicion  of  bias.(<)  The  causes  of  favour  are  infinite  ;(tt)  am! 
with  regard  to  all  cases  of  challenges  to  the  favour,  in  the  strong 
and  emphatic  language  of  Lord  Coke,(77)  "  The  rule  of  law  is^ 
that  the  juror  mast  stand  indifferent,  as  he  stands  uoswofo.'* 

Concerning  the  tim€  when  a  challenge  is  to  be  made  : 

If  you  have  divers  causes  of  challenge  to  the  array,  or  to  tlie 
polls,  they  must  all  be  made  at  once,  and  cannot  be  tried  sep- 
arately. If  one  party  challenge,  and  the  juror  be  found  indiffer- 
ent, the  other  party  may  then  challenge.  After  you  have  ta- 
ken a  challenge  to  the  poll,  you  cannot  challenge  the  array  ;(»} 
but  a  challenge  to  the  array  may  be  made  at  any  time  bdfore 
one  of  the  jurors  sworn,  and  a  challenge  to  the  jpolls  at  any  tine 
beforethe  juror  challenged  is  sworn,(x)  but  aner  he  is  swoni 
it  is  then  too  late. (2/) 

Concerning  ihe  manner  of  makings  and  trying  the  challenge : 

If  the  challenge  be  a  principal  one,  either  to  the  array  or  tk< 
po//t,  the  cause,  or  facts  which  are  the  ground  of  challenge,  most 
be  stated  to  the  justice  in  writing  or  by  parol,  whereupon  the 
opposite  party  may  either  take  issue  by  denying  the  truth  there* 
of,  or  demur,  upon  which  a  joinder  in  demurrer  follows,  as  in 
pleadtng.(z)  A  demurrer  admits  the  facts,  as  in  other  cases, 
and  presents  a  mere  question  of  law  to  be  determined  by  tbe 
magistrate,  and  this,  whether  the  challenge  be  to  the  array,  or 
to  the  polls.(a) 

If  the  facts  alleged  as  the  cause  of  a  principal  diallenge  to 
Ae  polls,  be  denied,  it  is  tried  by  the  justice  himaelft  on  tb« 
•ath  of  witnesses,  who  are  sworn  in  this  form  : 

Form  of  oath  to  witness  upon  tried  of  a  duMmge : 

'^  You  shall  true  answer  make  to  such  questions  as  may  be 
put  to  yoO|  touching  the  challenge  depending.*' 


(0  Vide  PeiMi.  on  small  causeS|        (x)  Pienn.  on  sniaU  causes,  170. 
1^2,  3.  (i^)  17  John.  J33. 

'  '  ^     ■  («)  3  Woo/i.  Uc.  346.  n^CO^ 


^  (u)  Co.  Litt.  157.  b. 
(w)  id.  15B.  a. 


Vide  ante,  499  to  501. 
(a)9Joim.96e. 
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The  jaror  himself  may  be  sivorn  in  this  form,  and  eiamined 
to  any  point,  which  doth  not  tend  to  disci*  dit  or  dishonour  him, 
or  subject  him  to  punishment  Thus,  he  may  ^<  -.t^ked  whether 
he  is  a  freeholder  or  noi,(b)  or  whether  he  hath  given  his  opin- 
ion and  the  like,  but  not  whether  he  hath  been  convicted  and 
punished  for  an  infamous  crime. (c) 

If  issue  be  joined  on  a  challenge  to  the  array » the  justice  nuiy, 
in  his  discretion,  appoint  two  triers  from  among  the  jury  or 
other  good  men,(<2)  whose  duty  it  is  to  try  the  question  present* 
ed,  and  report  their  finding  to  the  justice. 

Oath  of  triert. 

You  shall  well  and  truly  try  the  issue  of  challenge  joined,  be- 
tween JamM  JacksoUy  plaintiff,  and  Richard  Rot^  defendant,  and 
a  true  finding  make. 

These  triers  are  to  find  the  facts  stated  in  the  challenge  trnty 
•r  %aUrue  ;  and  upon  reporting  it  to  the  justice,  he  gires  judg,* 
raent  accordingly  that  the  pannel  be  quashed  or  affirmed. 

If  the  challenge  be  to  the  array,  for  favour  in  the  constable, 
the  party  states  to  the  justice,  generally,  that  he  challenges  the 
array  for  favour  in  the  constable  ;  to  which  the  other  party  can- 
feot  demur,  but  most  take  issue  upon  it.  This  is  then  tried  in 
tbe  same  form  as  a  principal  challenge  upon  an  issue  taken  ; 
9nd  the  finding  of  the  triers  is  in  lerrnSy  that  the  constable  it 
either  indifferent  or  not  indiff^erenty  between  the  parties,  which 
is  followed  by  the  judgment  of  the  justice  as  before  stated.  The 
form  of  the  trier's  oath,  is  in  this  case  substantially  tbe  same  aa 
on  the  trial  of  a  challenge  for  favour  to  the  polls,  which  form 
we  shall  give  presently. 

If  a  challenge  to  the  polls  be  for  favour,  the  party  challeng- 
ing states  to  the  justice,  that  Jl  B,  the  juror  called^  is  not  indiffer» 
wt  heta^n  the  parties^  for  which  cause  he  challenges  him ;  and  if 
the  opposite  party  deny  this  the  proceeding  is  rs  follows  :  If 
a  juror  is  challenged  before  any  one  of  the  pannel  be  sworn, 
two  triers  shall  be  appointed  as  we  mentioned  before,  on  i^f^ue 
ppon  a  challenge  to  the  array,  who  shall  proceed  to  try  him  aa 
in  that  case  directed  ;  and  if  he  be  found  indifferent  and  sworn, 
he  and  the  two  triers  shall  try  tbe  next  juror  challeneed  ;  and 
as  soon  aa  two  jurors  be  found  indifferent,  the  two  first  triers 


(k)  16  id.  ISO.  (i\  9  John.  260. 

(e)  Vide  catei  cittd  Bac.   ab.  tit* 
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«ball  be  discharged  ;  and  if  there  be  any  more  challenget,  the^ 
two  joror8  tried  and  found  indifferent  shall  try  the  rest.  If  (w« 
jurors  are  sworn  before  the  challenge  is  mrade,  they  are  sworn 
HS  triers  in  all  cases,  but  if  one  be  sworn  without  ehallenge,  mA' 
the  next  be  challenged,  two  triers  must  be  appointed  and  swoni 
with  the  first,  who,  together  with  him,  constitute  the  triers  ;  th« 
two  persons  selected  for  that  purpose  to  be  discharged  as  before 
mentioned,  on  two  jurors  being  found  indifferent. (^) 

Form  of  the  trier^$  oath 

You  shall  well  and  truly  try,  whether  A  B,  the  juryman  chal- 
lenged, stand  indifferent  between  the  parties  to  this  is8ae.(/} 

The  triers  then  sit  and  bear  the  eridence,  the  witnesses  be* 
iDg  sworn,  according  to  the  form  before  given*  They  onght 
conscientiously  to  determine,  and  if,  from  the  evidence  given*, 
they  think  there  is  reasonable  ground  of  suspicion,  that  the  ju- 
ror challenged  doth  not  stand  wholly  indifferent  between  the 
parties,  they  ought,,  wijkhout  doubt  op  hesitation,  tb  find  the  chal- 
lenge true  ;  and  on  the  other  bandi  if  they  think  from  the  evi- 
dence that  the  juror  stands  entirely  free  from  any  reasonable 
suspicion  of  bias,  they  will  find  the  challenge  not  true.(^) 

If  a  challenge  be  properly  taken,  it  is  the  duty  of  the  jnstice 
te  receive,  end  determine  it ;  and  where  a  challenge  is  tmpro* 
perly  overruled  by  the  justice,  though  the  party,  afterwards,  go 
to  trial,  it  is  no  waiver  of  the  objection,  but  the  judgment  wiU, 
notwithstanding,  be  reversed. (A) 

Of  proceedings  when  a  sufficient  nwnher  ofjmrors  appear. 

When  a  sufficient  number  of  unexceptionable  jurors  appear, 
after  all  challenges  (if  any)  are  heard  and  determined,  they  are 
next  sworn  according  to  the  form  given  by  Che  statute,(t}  which 
also  prescribes  the  form  of  the  oath  to  the  witnesses.  These 
oaths  t>eing  given  in  ^11  form  by  the  statute,  1  shall  not  repeat 
them  here,  i  he  different  forms  of  administering  them  wiH  be 
found  ante,  256,  so  far  as  religious  scruples  are  concerned; 

In  conducting  the  evidence,  the  party  that  hath  the  affirma- 
tive begins.  This  is  generally  the  plaintiff,  unless  the  defeo* 
4ant  content*  himself  with  pleading  affirmatively  sone  special 


fe)  Vide  Pf  db.    on  tmBH  causef,        (g)  Penn.  on  troal]  caiife%  1T4. 
S,  4,  &  vide  alio  Bac.  ab.  tit.  Ju-        (A)  I  John.  316. 
s,  (E)  pi.  12,  &  catei  tbt it  dtad.         (t)  1  R«  L.  3I»,  a.  f. 


178 
jpies, 

(/)  Salk.  li^  pL  I* 
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"Tfle^  witb9ut  joioioft  with  it  the  general  issue.    After  the  pnrtj 
'thus  holdiug  the  affirmative  goes  through,  the  adverse  party 
^follows  :  when  he  is  done,  the  party  having  the  affirmative  will 
foe  permitted  to  give  evidence  to  rebut  the  testimony  of  his  ad* 
yersary,  and  impeach  the  credit  of  his  witnesses  ;  and  then  the 
other  party  the  same.     In  practice,  it  is  usual  for  one  party  af- 
ter the  other  to  examine  what  witnesses  they  choose,  until  they 
are  both  through  with  their  evidence. (7)     If,  from  the  length 
of  the  cause,  an  adjournment  is  made  from  one  day  to  another, 
or  for  any  other  time,  and  the  parties  do  not  agree  that  the  ju- 
.  ry  may  <«ep»rate  by  consent,  they  should  be  kept  together,  and 
the  constable  sworn  to  take  charge  of  them,  in  this  form: 

Oath  to  keep  jury  during  adjoummint. 

Yon  shall  well  and  truly  keep  this  jury,  and  neither  speak  to 
them  )^ourself,  nor  suffer  any  person  to  speak  to  them,  touch- 
ing any  matter  relative  to  this  trial. (A;) 

After  the  evidence  is  closed,  the  parties,  by  themselves  mt 
counsel,  may  make  such  observations  to  the  Jury  as  are  appli- 
cable to  their  case  :  the  party  holding  the  affirmative  to  close 
the  argument.(/)  This  is  the  natuial  order  of  the  trial,  either 
before  the  justice  or  jury. 

Af\er  the  evidence  is  closed  on  both  sides,  and  before  the 
cause  is  submitted  to  the  jury  by  the  parties,  it  frequently  be^ 
comes  a  question,  whether  either  party  may  call  further  testi- 
mony io  the  cause.    After  the  cause  is  finally  submitted  either 
to  the  justice  or  jury,  it  is  then  clearly  too. late.  At  any  time  be- 
fore this,  or  at  any  time  before  the  connsel  on  both  sides  have 
closed  their  argnments,  it  is  discretionary  with  the  justice,  either 
to  admit,  or  reject  snch  further  testimony  ;  and  if  such  discre- 
tion be  exercised  properly,  either  in  receiving  or  refusing  it, 
the  judgment  will  not  for  that  reason  be  reversed.     It  can  ne- 
ver be  claimed  by  either  party  at  trial,  as  a  matter  of  strict  right 
to  open  the  cause  to  proof,  after  full  opportunity  has  been  given 
to  each  tide  to  be  heard,  and  the  testimony  has  been  regularly, 
and  by  mutnal  consent  closed.      The  subsequent  admission  ojf 
testimony  mnst  rest  upon  the  discretion  of  the  court,  duly  ex- 
ercised according  to  the  circumstances  of  the  ca8e.(m)     If  the 
opposite  party  be  present,  with  his  witnesses  and  proofs,  it  wilt 
be  reasonable  to  receive  the  Additional  testimony  offered  ;  for 
then,  no  injury  can  result  to  him  ;  but  if,  after  the  party  offer- 


;  )  Penn.  on  tmal]  cauwt,  175,         (rrA  3  John.  Cfti.  Sit,  par  K«ii% 
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log  the  testimony,  declares  he  has  done  with  the  examioMioa  of 
witnesses,  and  the  opposite  party,  or  his  witnesses  have,  in  con* 
•eqaence  of  this,  left  the  coart,  it  would  be  unreasonable  to  re- 
ceive SQch  additional  testimony,  unless  the  opposite  party  atid 
bis  witnesses  are  first  recalled.     Witnesses  are  not  bound  to 
atay  afler  the  parties  have  declared,  that  they  have  done  with 
the  proofs,  for  this  is  equivalent  to  a  dischai^e  of  the  parlies. 
The  admission  of  the  supplemental  proof,  19  in  fact  a  fresh  trial 
of  the  cause,  and  urdess  the  p»rt^  have  full  opportunity  to  be 
present  with  his  witnesses,  to  repel  the  testimony,  if  in  his  pow- 
er, he  has  just  cause  to  complain  on  the  ground  of  surprise. (») 
On  the  other  hand,  where  the  counsel  for  the  defendant  ba4 
iummed  up  to  the  jury,  and  while  the  plaintiff's  coansel  wat 
proceeding  to  close  the  argument  on  his  part,  the  defendant's 
counsel  stated  to  the  judge,  that  be  had  just  discovered  some 
material  testimony  on  his  part,  which  he  offered,  hot  the  judge 
rejected  it,  suppoving  that  he  had  no  discretion  ;  none  of  the  ob- 
jections above  stated  appearing,  it  was  hoiden  erroneoos,  and 
the  verdict  accordingly  set  aside. (o) 

These  proceedings  may  also,  as  we  before  observed,  be  in- 
tercepted by  a  non-suit  as  mentioned  ante,  628.  This  must  be 
before  the  cause  is  finally  submitted  to  the  jury.  The  justice 
has  no  right  afterwards,  to  order  the  plaintiff  non-suited .(p^ — 
The  room  for  the  hearing  of  the  cause  should  be  kept  quiet, 
end  the  jury  afforded  every  facility  for  hearing  the  cause,  pos- 
■ible.  They  should  be  kept  as  distinct  as  may  be  from  the  to« 
terference  of  either  the  parties  or  strangers  ;  and  it  has  been 
hoiden  in  one  case,  that  where  the  justice  permitted  the  jurj  to 
be  treated  with  spiritous  liquor  during  the  trial,  though  it  was 
with  the  conflent  of  both  parties,  this  was  irregular,  and  the  ver- 
dict and  judgment  were  set  aside,  on  certiorari,  for  thk  caQ8e.(9) 

In  case  there  is  no  non-suit,  after  the  evidence  is  closed,  and 
the  parties,  or  their  counsel  have  finished  their  ebservationa^ 
the  jury  may,  if  they  please,  give  their  verdict  iaunediately 
without  being  alone  (r)  But,  in  all  cases,  where  any  doobt  or 
difficulty  can  possibly  arise,  it  is  best  for  the  jury  to  take  some 
time  to  deliberate  on  the  evidence,  in  which  case  they  most  be 
alone.  For  this  purpose,  a  constable  is  sworn,  according  to  the 
form  given  by  the  act  vi'hicb  see  (<)  In  all  cases  where  the  ju- 
ry retire,  it  most  appear  that  a  constable  was  sworn  to  attend 
them,  uidess  otherwise  agreed,  or  it  will  be  error,  (f) 


fn)  id.  (o)  '15  John.  455. 

]o)  7  John.  306.  (r)  8  id.  437. 

1)  3  John.  430.  Ptan.  on  small       («)  IN.  R,  I^  392, 1. 1. 
175.  <i)  11  Jtthn.  532. 
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It  IS  proper  to  notice  here»  with  regard  to  these  oathfl  to  the 
Jury,  witnesses,  aod  constable,  the  forms  of  which  are  given  by 
the  act,  that  it  was  formerly  holden  error,  where  they  were  not 
adainiA'tered  word  (or  %vord,  according  to  the  form  prescribed. 
This  decision  grew  oat  of  the  great  strictness  of  the  common 
law«  in  requiring  a  rigid  adherence  to  statute  forms,  and  where 
a  justice  in  his  return  mis-recited  the  form  of  the  constable's 
oath,  the  judgment  was  for  that  reason  alone  reversed.(n)  To 
remedy  this,  the  statute,  1  N.  R.  L.  397,  sec.  17,  was  passed, 
which  renders  it  necessary,  that  the  party  alleging  such  defect 
.lor  error,  should  object  at  the  time  the  oath  is  administered* 
and  unless  this  be  done,  the  judgment  will  not  now  be  revert- 
ed for  such  cause,  (n) 

if  the  jury  do  not  retire,  a  constable  need  not  be  sworn  to  at- 
tend them.(iv)  And  it  is  erroneous  to  swear  any  other  person 
to  this  chaise,  when  they  do  ret  I  re, (a:)  unless  indeed  the  par- 
ties agree  to  this,  which  if  they  do,  or  agree  that  they  may  re- 
tire withoirt  any  person  to  attend  them,  this  will  take  away  the 
«rror.(y)  And  if  they  agree  that  the  jury  may  retire  without 
any  constable  (o  attend  them,  neither  party  can  afterwards  ob>» 
ject  to  the  verdict,  on  certiorari,  because  the  jury  eat,  drink, 
or  admit  other  persons  to  their  room.(r) 

The  jury,  in  a  justice^s  court,  have  a  right  to  decide  both  the 
law  and  the  fact,  subject  to  a  review  upon  certiorari,  if  they  de- 
cide erroneously. (a)  And  the  law  of  trial  by  jury  in  other 
courts,  applies  to  this,  f  6)  Accordingly,  after  going  out  of  court, 
they  shall  have  no  evidence  with  them,  except  what  was  shown 
to  the  court,  as  evidence  upon  the  trial ;  nor  even  this,  with- 
out the  direction  of  the  court.  The  justice  may  permit  them 
to  take  to  their  room  letters  patent,  and  deeds  under  seal,  and 
exemplifications  of  evidence  given  in  the  Court  of  Chancery,  if 
the  witnesses  who  gave  such  evidence  be  c^ad  ;(c)  and  so  any 
pubtick  documents,  which  are  evidence  of  themselves  ;{d)  and 
by  parity  of  reason,  I  presume,  exemplifications  of  records,  and 
a  justice's  certificate  duly  authenticated  to  prove  a  proceeding 
before  him  ;  but  not  a  private  writing  without  seal,  unless  by 
consent  of  parties.  If  they  examine  a  witness  by  themselves, 
though  the  same  evidence  which  was  xi^^n  in  court,  it  would 
avoid  the,  verdict,(e)  but  they  may  come  back  into  court  to  hear 
the  evidence  of  a  thing  whereof  they  are  in  doubt.(/)  If  a  par- 
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iy,  or  any  one  for  bim,  rlehVer  a  letter,  or  other  writing  (»  (fa« 
jury,  it  shall  avoid  the  verdtct  ;(g)  but  not  so,  if  the  jury  ^o  not 
look  at  it.(^}  So  it  will  avoid  the  verdict,  if  they  eat  ordrtok  at 
the  charge  of  ODe  of  the  purties,  sifter  thej  have  departed  from 
court,  and  before  verdict  ^ven.(/)    The  jury  should  t>e  par- 
ticularly careful  while  out,  not  to  suffer  either  party,  nor  erea 
-fitrangers  to  have  any  kind  of  comiminication  with  them  ;   nor 
should  they  suffer  any  facts  detailed    by  one  of  their  number, 
that  have  not  by  him  been  given  in  evidence  at  the  trial,  in  tbe 
presence  of  the  parties  and  justice,  to  have  uny  weight  in  their 
determinations  ;(^')  for  every  man  ought  to  know  what  testimo- 
ny is  brought  against  him,  that  he  may  have  an  opportunity  te 
rebut  it  by  counter  evidence,  or  explain  it  by  circumstances. 
(k)     And,  accordingly,  it  has  been  repeatedly  ruled   by  tbe 
Srupreme  Court,  that  a  justice  cannot  decide  from  his  own 
previous  knowledge,  but  only  on  evidence  produced  before  hiia 
in  court. (/)     if  the  jury  are  desirous  of  hearing  a  witne^  re- 
examined, or  receiving  some   explanation  of  a  piece  of  testi- 
mony,  aboot  which  there  is  a  misunderstanding  among  them, 
'or,  in  case  they  should  wish   tbe  advice  of  the  justice  on  a 
^question  of  law,  they  can  come  before  the  justice,  on  appli- 
cation to  bim  for  this  parpose,(m)  in  which  case,   the   parties 
must  be  present,  or  at  lea^t  have  notice,  and  then  it  either  of 
them  refuse  to  attend,  the  verdict  will  be  regular,  even  though 
the  witness  be  sent  into  the  jury  room.(n) 

It  is  irregular  for  the  justice  to  tdl  tbe  jury  what  a  piece  of 
testimony  was,  after  tbey  have   returned,   without  the  parties 
being  present. (o)     Bot  where  the  jury  merely  asked  the  jus* 
tice,  if  they  could  add  any  thing  to  the  phrintifi^s   demand,  la 
which  he  answered  no,  this  was  holden  not  a  sufficient  cause  te 
tet  aside  .the  verdict,  though  the  parties  yn^te  absent,  and  not  oo* 
ti6ed  to  attend,  fp)     And  a  witness  may  be  prirately  eiamioed 
by\he  jury,  with  the  consent  of  parties.  (^)      to  do  case  cao 
the  justice  go  and  confejr  with  the  jury,  unless  by  consent  of 
parties  ;  and  if  he^lo  so,  no  matter  what  he  says  to  then,  be  it 
right  or  wrong,  it  is  error,  for  which  the  judgment  will  be  re- 
versed ;  and,  in  such  case,  the  consent  of  parties  to  socb  a 
proceeding  cannot  be  inferred  from   their  silence.     It  it  er* 
ror,  unless  they  consent  expressly,  and  in  terms,  (r) 
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The  Terdict  thoald,  ia  all  cases*  be  the  retalt  of  reason  aQd 
telcoljitioQ,  aod  where  the  jairy  tossed  up  for  the  verdict,  it 
was  holden  a  high  (DisdeaieaDor.(5)  And  it  is  irregular  for 
Ihem  to  agree*  that  each  jaror  shall  set  dowo  what  sam  he 
tbiaks  fit,  and  that  the  aggregate,  being  divided  by  twelve  or 
six,  the  quotient  shall  be  the  verdict. (/)  It  would,  however, 
be  otherwise,  if  they  merely  adopt  this  method  to  arrive  at  a 
reasonable  measure,  without  binding  themselves  to  abide  the 
result«(ti)  It  is  the  indispenftible  duty  of  a  jury  to  pass  upoa 
every  charge  or  demand  submitted  to  tbem.(v) 

If,  aHer  every  rea9onabl«  endeavour  to  agree  on  a  verdict, 
ihe  jury,  either  will  not,  or  cannot  ilo  so,  they  may  be  dis^ 
charged  by  the  justice.(a;) 

Of  th$  verftUt 

This  is  the  finding  of  the  jury.  It  must,  in  all  cases,  be  gen- 
eral for  the  plaintiff,  or  defendant,  and  the  jury  cannot,  in  this 
as  in  a  court  of  record,  find  a  special  verdict,  stating  the  facts, 
and  leaving  it  to  the  justice  to  give  judgment  thereon.^o?) 

But  when  double  or  treble  damages  are  given  to  the  party 
by  a  statute,  as  for  a  trespass  on  land,  (vide  1  N.  R.  L.  625,) 
and  the  plaintiff  declares  upon  the  statute, (2^)  the  jury  should 
find  the  fiicts  specially,  which  bring  the  offence  within  the  act. 
.For  instance,  under  the  statute  cited,  the  jury  should  find  the 
defendant  guilty,  and  that  the  trespass  was  not  casual  or  invol- 
untary, and  that  the  defendant  had  not  probable  cause  to  be- 
lieve that  the  land  on  which  he  committed  the  trespass,  was  hit 
own  ;.  and  state  that  they  find  single  damages.  In  such  case^ 
the  court  may  then  treble  the  damages  in  the  judgment.  Or, 
instead  of  finding  the  facts  specially,  the  jury  may  state  in  their 
verdict,  that  they  find  so  much,  as  the  treble  damages  due  bv  the 
statute,  which  is  perhaps  the*  preferable  mode.  But,  in  all 
cases,  where  treble  damages  are  given,  this  should  expressly 
appear,  in  seme  way  to  the  justice,  in  order  that  he  may  tax 
the  treble  costs  which  follow,  (ir) 

When  the  jury  return  into  court,  the  justice  will  call  over 
their  Dames»  and  if  they  aH  appear,  the  plaintiff  should  then  be 
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called  ;  for  any  time  before  the  Terdtct  ii  rendered,  be  maj 
suffer  a  non-suit,  and  if  the   plaintiff  should  not  appear,  the 
justice  will  give  judgment  of  non-suit  against  him,  and  caDnot 
receive  the  verdict.(a)     if  the  plaintiff  appearj  the  justice 
will  then  say,  genUemen^  have  you  agreed  on  your  verdict  ?  To 
which  the  fareman  answers  in  the  ^rmatioe.  The  justice  wiM 
then  say,  who  do  you  find  for  ?  To  which  the  foreinan  aDsweri, 
wtfind  for  the  plaintiff'  or  defendant^  eo  tnueh.     The  justice, 
after  noting  the  verdict,  will  then  say,   li$ten  to  yomr  verdict  ae 
the  court  hath  recorded  it.    You  say  youfind^  itc.  (repeating  the 
▼erdict)  and  so  say  you  all.     If  no  one  dissents,  this  must  be 
the  verdict  in  the  cause.(6).    No  matter  what  the  form  of  the 
verdict*  if  it  be  substantially  in  favour  of  the  party.     The  jus- 
tice  must  render  judgment  upon  it.     Thus,  should  the  jory 
find  no  cause  of  action,  this  is  substantially  a  verdict  for  (he 
defendant,  (c)     So    if,  where  the  defendant  claioas  no  setoff, 
the  jury  find  six  cents  di-unages,  and  six  cents  costs  for  him,  it 
is  a  verdict  generally  for  the  defendant,  and  the  six  cents  dam- 
ages  are  to  be  rejected  as  surplusage. (rj)     And  where  a  jury 
found  eight  cents  for  the  defendant,  the  Supreme  Court  intend- 
ed, or  presumed  a  set  off,  in  oider  to  help  it,  though  none 
appeared  on  the  return. (e)     So  a  verdict  for  the  plaintiff,  for 
more  than  he  claims,  is  a  mere  formal  defect. (/  )      A  justice 
can,  in  no  case,  grant  a  new  trial,  in  order  to  rectify  the  ver- 
dict, be  it  never  so  informal. (^)      The  only  reoaedy  in  his 
court  is.  to  request  the  jury  to  amend  it,  before  it  is  recorded, 
in  the  manner  we  are  proceeding  to  remark. 

The  jury  may,  at  any  time  before  their  verdict  h  recorded, 
correct  it,  either  in  form  or  substance.  They  may  do  this  of 
themselves,  or  on  the  suggestion  and  advice  of  the  justice. — 
They  may  do  it  immediately ,, on  discovering,  or  being  apprised 
of  the  mistake,  or  may  retire  a  second  time,  and  make  the  cor- 
rection on  more  mature  deliberation  at  their  room.  To  deter- 
mine whether  the  jury  are  unanimous  (as  they  must  be,  in 
their  verdict)  either  party  has  a  right  to  have  the  jury  polied» 
in  which  case  the  justice  must  call  them  over,  one  by  one, 
and  ask  if  the  verdict  pronounced  be  t^eir's,  thus  :  "  /t  thie 
your  verdict  /**  If  it  turn  out,  that  any  one  of  the  jorors  dis- 
agree with  his  fellows,  it  is  no  verdict,  and  the  jufj  may  be  sent 
out  again.  If  they  are  not  polled,  and  the  justice  thiok  the 
verdict  palpably  incorrect,  he  may  himself  send   the  jitrj 


fa)  5  id.  34(S.  (e)  t  Cainet,  Us. 
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Back  to  re*consider  it.  And  in  one  ease,  ivhere  they  wer« 
thus  sent  back  by  the  justice,  and'  altered  a  verdict,  which 
was  for  the  defendant,  into  a  verdict  of  twenty  fonr  dollars,  for 
the  plaintiff,  it  was  holden  well,  and  the  judgment  affinn<- 
ed.(A)  The  jury  may  disagree  to  a  verdict,  which  they  have 
written  and  sealed  up,  and  may  be  polled^  in  relation^  to  such  a 
rerdict,  as  well  as  any  other  ;(i)  and  it  makes  no  difference 
in  this  respect,  that  the  parties  agreed  that  they  might  seal  up 
their  verdict,  and  deliver  the  same  in  this  form  ;{J)  for  a  ver- 
dict is  not  final,  until  pronounced  and  recorded  in  open 
court  ()b) 

Where  the  jury  are  impannelled  before  Sunday  commences, 
it  is  proper  to  receive  the  verdict  on  Sunday,  if  the  jury  do 
not  agree  before  ;  but  the  justice  must  wait  till  the  next  day, 
before  he  enters  judgment  thereupon,  or  it  will  be  reversed* 
(/)  What  portion  of  the  natural  day  is  deemed  Sunday,  vide 
ante,  1^78. 


SECTION  VT. 

OF  PROCEEDIJfGS  AOAfJ^T  A  JUROR,  FOR  m>T  AP^ 
PSARIJm  UPON  A  FEJilRE. 

The  fine  for  not  appearing  on  a  venire,  when  summoned,  is 
the  same  as  upon  a  witness,  for  not  obeying  a  subpoena,  (vide 
ante,  521, '2.)  The  juror  is  to  be  first  summoned  as  ante, 
622. 

Form  of  a  iumtnont  to  ikow  cause. 

Saratoga  Countt,  ss. 

Philip  Green,  Esq.  one  of  the  justices  of  the  peace  of  the 
laid  county,  to  Peter  Doe,  Greeting.  You  are  hereby  sum- 
moned, in  the  name  of  the  people  of  the  state  of  New- York, 
^or  of  the  oroerteert  of  the  poor  of  the  tomn  of  Saratoga  Springe, 
«fi  the  said  eotmly,)  to  appear  before  the  said  justice,  at  his  of- 
fice in  the  town  of  Saratoga  Springs,  in  the  said  county,  on  the 
J  5th  day  of  September  instant,  at  1  o'clock  P.  M.  to  show 


(A)  7  John.  92,  &  vide  Penn.  on  (j)  6  id.  6S. 

imall  causes,  17g,    6  John.  68.  (k)  id.  68.    7  John.  SS. 

(0  3  J«fan.  355.  (n  15  id.  118. 
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cause  (if  any  you  have)  a&;uin9t  the  imposhton  of  a  fine  upon 

you,  for  not  attemlin^  iw  a  juror  in  a  certain  c^Une,    lately  de- 
pending before    K  F,  4ii«q.  one    of  the  j'i5tice8  of  the   peacat 
of  the  said  cousty,  {or  beftre  i/ie,  tite  said    P   G^  if  the  vett' 


were  issued  by  the  9&me  justice,  T£h»  proceeds  for  Ike  Jine)  oo 
the  lOihdiiy  of  September  instant,  at  his  (or  tny)  office  in  th«^ 
said  town  of  Saratr^a  Sprin^ft,  between  James  Jackson^  plaifk- 
tiff,  and  Richard  Roe^  defendant,  of  a  plea  of  tre»p:is8  on  the 
ease,  yon  having  been  duly  sanrimoned  (as  is  alleged)  (o  at* 
tend  as  a  juror  in  the  saH)  cau«e.  Dated  the  10th  beptember*. 
1820. 

Philip  Green,  j^istice. 

*  The  sutDmons  is  to  be  served  in  the  same  manner  as  that 
against  a  defaulting  witness,  (vide  ante,  &2L)  The  affida- 
vit of  service  is  al^o  in  the  same  form,  (iiote,  S23  ;)  and  we 
have  seen  (ante,  530,)  that  the  retura  of  the  constable,  is 
prima  facie,  sufficient  evidence  of  the  juror  being  anmoKined 
thereupon.  That  the  cause  shown,  cannot  be  by  the  juror's 
ewn  oath,  (vide  ante,  523,)  the  rule  being  the  same  iu  this 
case  as  that  of  a  witness,  (i  N.  K.  L.  392,  s.  10.) 

Form  of  conviction  of  juror  for  not  atUnding, 

Saratoga  County,  m. 

It  appearing  to  me,  Philip  Chreen^  Esq,  one  of  the  Justices 
of  the  peace  in  and  for  the  said  connty,  on  examination  of  the 
matter,  and  on  due  proof  made  thereof,  by  the  return    of  T  N, 
one  of  the  constables  of  the  town  of  Saratoga   Springs,  in  the 
said  county  to  a  venire,  to   him,  the  said   constable   directed, 
that  Peter  Doe,  was  duly  summoned  as  a  juror  to  attend  before  C 
F,  Esq.  (or  before  me  the  said  justice)  on  the  1 0th  day  of  Sep- 
tember instant,  at  one  o'clock  in  the   afternoon  of  that  day,  at 
the  office  of  the  said   £  F,  {or  at  my  office)  in  the  town  of  Sar- 
^oga  Spnne:^,  in  the  said  county,  in  a  certain  cause   then  de- 
pending before  the  said  E  F,  (or  me  the- said  justice)   and  theo 
and  there  to  be  tried,   between  Jatrtes  Jackson^   pI^^ntilT,  and 
Richard  Roe,  defendant,  of  a   plea  of  trespass  on  Uie  case  ; 
and  it  further  appearing  to  me,   by  the  oath  of /ra  Fenn,  that 
the  said  Peter  Doe   did  not  appear  at  the  said  time  and  plnce^ 
.  when  and  where  he  was  summoned   to  appear  as  aforesaid  ; 
and  it  further  appearing  to  me,  on   the  oath  of  the  said   Ira 
Fenn,  that  the  said  Peter.  Doe  was,  on  the  12th   day  of  Septem- 
>-  «ber  insfant,  at  the  town  ot*  Malta,  in  the   said  county,  person- 
ally served  with  a  summons  by  me  issued  for  that  purpose,  by 
which  he  was  summoned  in  the  name  of  people  of  the  state 
of  New.- York,  (or  the  overseer»  of  the  poor  of  the  said  town  of 
Sarafn^rf  Springs,  according  to  the  fact)  to   appear  before  roe, 
the  said  justice,  at  my  office,  in  the  said  town  of  Saratoga 
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'ISprings,  on  the  I5t1»  day  of  September  instmit,  at  one  o'clock 
in  itiii  afternoon  of  that  day.  to  show  cause,  if  any  he  h»d, 
against  the  imposition  of  a  tine  upon  him  for  his  said  non-ip« 
pearaiice  «9  aforesaid,  at  which  time  ard  i-Iace,  he,  the  said 
Peter  Doe,  did  not  appear,  b«t  then  and  tliere  made  <lefault, 
-(^or  that  he.  the  aaiff  F^ter  Doe^  did  apprar,  and  now  here  hath  an 
■opportunity  of  being  heard  against  live  itrt posing  svch  Jine)  and 
no  reaitonahle  catisi*  for  the  dofauk  of  the  said  Feter  Doe^  in 
not  appenrtp.tr  Ht  the  $aid  time  Hnd  place  when  and  where  be 
tias  summoned  to  appear  as  a  juror  a«  afore^^aid,  being  proved 
on  oath,  or  otherwise,  to  my  satisfaction  ;  I,  the  said  justice,  do, 
therefore  , adjudge,  consider  and  determine,  that  the  said  Fet€r 
Doe,  shall  pay  a  fine  ten  doiiars  for  his  said  oflfence,  for  the 
use  of  th«  overj»eers  of  the  poor  of  the  said  tow'n  of  Sara- 
toe^  Sprmes  ;  and  also,  two  dollars,  being  the  costs  attending 
the  same  tine,  according  co  the  statute  in  such  case  made  and 
provided.  Given  onder  my  hand  and  seal ,  at  the  said  town  of 
Saratoga  Springs,  the  a5th  day  of  September,  A.  D.  1820. 

Philip  Green,  ^]stice. 

!f  the  juror  appear  without  a  summons,  the  rjecitad  as  to  thii 
mny  be  omitted  in  the  conviction. 

Fortn  (^  warrant  to  ttvy  the  Jint. 

SlRATOOA    CoUKTY,  ««. 

Philip  Green^  Esq.  one  of  the  justices  of  the  peace  of  the 
•8ai^  county,  to  any  constable  of  the  said  county,  greeting  :  You 
are  hereby  comman^ied  \\  the  name  of  the  people  of  the  state  of 
New-York,  that  of  the  goods  and  chattels  of  Peter  Doe^  you  le- 
Ty,  and  cau«e  to  be  made  ten  doHars,  which,  by  the  coDsidera- 
tion  and  judgment  of  me,  the  said  justice,  was  adjudged  to  be 
forfeited  by  the  said  Feter  Doe,  and  imposed  on  him  as  a  fine, 
for  not  appearing  as  a  juror  in  a  certain  cause,  lately  depending 
-before  E  F,  Esq.  one  of  the  justices  as  aforesaid,  {orj  before  me 
ike  said  justice,)  pursuant  to  %  certain  venire  issued  in  the  said 
cause,  bjfVirtue  whereof  he  the  said  Peter  Doe^  was  duly  sum* 
moned  as  a  juror  in  the  cause  aforesaid,  and  also  two  dollars, 
for  the  cost*  attending  the  same  fine  by  me  assessed  in  this  be- 
half, whereof  the  said  Feter  Doe  was  convicted  before  me,  9^ 
the  town  of  Saratoga  Springs,  in  the  said  county  ;  as  by  the  re- 
cord thereof  remaining  before  me,  will  appear;  and  bring  the 
said  money  before  me  the  said  justice,  (and  so  on,  as  in  war^ 
rant  against  a  rscitness^  ante,  525,  6.) 

The  mode  of  levying  this  warrant,  and  the  power  of  the  jiii- 
tice  to  convict,  and  his  protection  against  a  prosecution  for  the 
same,  are,  in  all  respects,  similar  to  what  we^noticed,  ante,  52^,* 
of  proceedings  against  a  defaulting  witness. 
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It  would  perhaps  be  well  to  take  the  affidavit  ef  some  witnest 
to  prove  that  the  juror  wa^  called,  and  made  default  at  the  re» 
turo  of  the  venire)  in  the  form  which  we  gave  to  prove  the  de* 
fault  ofa  witness,  tiDte,  523,  4,  though  this  may  doubtless  bm 
proved  hy  parol  in  both  cases.  And  so  may  the  service  of  the 
•ubpoena  or  summons  ;  but  it  is  more  regular  and  safe  to  Imm 
tU  the  proof  in  writing. 


CHAPTER  IX. 
OIP  COJ^fTEMPT  OF  COURT,  AND  HOW  PUNISHED. 


SECTION  I. 
OF  TBK  JUSTICES  POWER  TO  PUNISH  FOR  A  CONTEMPT. 

Every  court  has  power,  while  in  the  exercise  of  its  lawful 
fanctioos,  to  preserve  order,  decency  and  silence,  for  without 
this  power  no  trihunal  can  exi8t>(m)  This  power  to  punish  for 
a  contempt  is,  therefore,  incident  to  every  court  \{n)  and  the 
proper  punishment  o/such  offence  is  a  fine  or  imprisonment,  or 
both.(o)  This  power  is  hy  no  means  confined  to  Courts  of  Re- 
cord, it  belongs  to  a  justice's  court  not  only  as  a  necessary  in- 
cident, but  it  is  implied  in  the  words  of  the  act,  by  which  be  is 
invested  with  a\l  tuck  power ^  for  the  purpose  of  hearing,  trtfing^ 
<ind  determining,  ^c.'jas  is  usual  in  Courts  of  Record  in  this  state. 
(p)  And  in  Sparks^  jrc.  v.  Martin^  Ventris,  1,  the  Court  of 
KiAfl;'s  Bench  resolved  (on  the  question  directly  arising  in  rela- 
tion to  courts  not  of  record,)  in  these  words,  ^*  They  may  pun- 
ish  one  that  resists  the  process  of  their  court,  and  may  fine  and 
iMPfti3oiv,/or  a  contempt  to  their  court  acted  in  the  face  of  it, 
THOUGH  THEY  ARE  NO  CotJRT  OF  Rbgord."  And  how  far  a  single 
magistrate,  sitting  as  a  court,  enjoys  the  right  to  commit  for  a 
contempt,  and  the  effect  of  a  conviction  thereof,  was  very  fully 
•discussed  in  Lining  y.  Bentham,  1  Bay,  1,  in  the  constitutional 
court  of  appeals  &f  South  Carolina.  At  a  return  of  a  warrant  for 
a  breach  of  the  peace,  against  one  Duncan^  the  justice  refused 
1t>  take  the  baif  offered,  upon  which  Ldning  t^ot  into  a  violent 
passion,  and  accused  the  justice  of  gross  partiality,  and  abuse 
of  power  in  his  office  of  nagistrate,  accompanied  with  very  abu- 
sive and  disrespactful  language  to  his  face,  and  in  the  presence 
«f  a  nuiQber  of  by-standers.  The  justice  drew  up  a  commit- 
ment for  a  contempt,  and  committed  Ldning  to  the  common  gaol 
for  this  contemptuous  behaviour*      Lining  brought  an  action 


(m)  1  Str.    430.    1   Ch.   Cr.  L.  (o)  id.  2  Sulk.  697.  2  Ld.  Raym. 

'88,9.  1029,  per  Powel,  Justice.     10  John. 

(ji)  Vide  the   remake  of  Johnson,  393. 1  T.  R.  530. 

X  in  S.  C.  U.  S.    reported  in  Niles^  (p)  IJH.R.U  387^  8.  1. 

IVeekly  Register,  vol,  20,  n.  73.   1  • 
®iUl,339. 
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againfit  the  jastice,  and  Dwican  was  admitted  at  a  witness,  aad 
suore  that  the  facts  stated  in  the  commitmetit  were  untrue,  and 
a  verdir.t  was  taken  for  the  plaintiff;  but  the  court  set  aside  the 
▼erdict,  and  <ietermiDed  that  the  commttment  drawn  op  bjr  tb# 
justice  was  conclusive  evidence  in  his  favour  ;  aad  that  the  jus- 
tice was  not  ameaabJe  in  bo  action  for  a  judicial  act  of  this  na- 
ture, but  only  oo  an  indictment  for  oppressive  or  corrupt  caa- 
duct.(^) 

Accordingly,  where  any  person,  be  he  a  party,  coansel.  wit- 
fiesH,  juror,  constable,  or  by-stander,  is  guilty  of  rode  or  con* 
tumrlious  behaviour,  in  presence  of  the  court,  or  of  obstinacy, 
perverseness,  prevarication,  breach  of  the  peace,  or  any  wilfal 
disturbance  whatever,(r)  he  is  kabl?  to  c<>ovictioa,  fiae  or  im* 
poisoDnieoty  or  Itoth,  on  the  spot. 

The  forms  of  contempt  may  he  diversified  to  infinity.  Thtt 
following;  are  a  few,  aiftong  many  of  the  examples  to  be  found 
in  the  books  :  Telling  a  justice  **  he  liet^^'  or,  on  being  adnoo* 
ished  to  tnfce  off  bis  h^t.  saying,  ^''  I  do  not  value  what  yam  com 
do^^*  calling  the  magistrate  ^*' forraoom^^'*  or  **  a  fool"  or  to  saf« 
^*  ff' I  cannot  have  jmtict  here ^  I  will  have  it  tluxohert^^^i) 


SECTfoisr  ir. 

JIODE  OF  PROCESDIJifa  TO  PUMSH  FOR  Jl  COJfTEXPT 

When  a  contempt  is  committed,  the  first  step  is  to  draw  up  a 
conviction  according  to  the  truth  of  the  case.  This  sboald  ia- 
varisibly  be  done,  for  the  protection  of  the  magistrate ;  for  this 
is  conclusive  evidence  in  justification  of  the  comraitoieiit,  &c. 
should  an  action  be  brought  against  the  magistrate  ;{t)  and  tbo* 
the  warrant  of  commitment,  will,  as  we  have  noticedv  answer  th« 
same  purpose, («)  a  conviction  is  necessary,  and  is  perhaps 
more  efficient  evidence  for  the  purposes  of  justification,  than  a 
mere  warrant ;  for  it  seems  from  the  late  case  of  Gray  v.  CboJb- 
f on,  et  a/,  (y)  that  if  a  conviction  be  good  upon  the  face  of  it> 
the  production  and  proof  of  it  at  the  trial,  will  justify  the  con- 


(7)  S.  P.  8  John.  44,    ft  vide  an-        (/}  8  John.  44.     12Enst,  67. 
te,220.    SCainei,    170,  S.    P.   10       (v)  Ante,  £49.  lBaj,l. 
John.  S93.  Ante,«l6,  17,  IS.  («)  IS  £ast|  13. 

(r)  4  Blac.  Comin.  385. 
>)  Vidt  Hawk.  P.  C.  ch.  21,  s. 
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IfictfDg  magistrate,  as  well  in  rfspect  of  $uck  faeti  ikerein  ttftted, 
4u  are  necenary  to  give  him  jurudictiim^  at  upon  the  merits  of 
the  conviction. 

Form  of  the  conviction* 

SaHATOOA   CoVITTV,  19. 

At  a  court  of  the  people  of  the  state  c^f  Netr-York,  holden 
before  roe,  Philip  Green^  ISsq.  one  of  the  justices  of  the  |>ea':e  of 
the  said  county,  at  my  office  in  the  town  of  Saratoga  Spnoj^s,  in 
the  8aid  county,  under  nnd  in  virtne  of  theactfor  the  recovery 
of  debts  to  the  value  of  iiventy-five  dollars,  (or  of  the  act  to  ex- 
tend the  jurii^dictioa  of  justices  of  the  peace,  as  the  case  is,) 
bofic  Rattler^  is  here  convicted  of  rude  and  indecent  behaviour 
in  the  said  court,  in  my  view  and  in  my  presence,  m  wilfully 
and  violently  assaulting  and  pushing  one  A  Br,  whereupon  he  be* 
fng  reprimanded  therefor  by  me  the  said  justice,  he  did  reply 
to  me  in  contemptuous  and  insuHing  words,  to  the  following  ef- 
fect, **  I  do  not  value  what  you  can  do,"  (or  other  description 
&f  the  offence  according  to  the  fact  ^)  (w")  for  which  ofifeoce,  I  do 
now  here  adju<lge,  consider  and  determme,  that  he,  the  said  Isaac 
Rattler,  shall  pay  a  Qne  of  Gtve  dollars,  and  also  that  he  be  im- 
prisoned m  the  common  gaol  of  the  said  county  for  three  days» 
and  until  he  pay  the  fine  aforesaid,  or  be  dnly  ilischarged  accor- 
ding to  law.     Dated  the  10th  September*  18^0. 

Philip  GreeMf  jastice. 

Commitment  on  the  ahdroe  conviction* 

Saratoga  Covnty,  ss. 

To  any  constable,  and  to  the  keeper  of  the  coomdod  gaol 
of  the  said  county,  greeting  :  You,  the  said  constable,  are  here- 
by commanded,  in  the  name  of  the  people  of  the  state  of  New- 
York,  to  take  and  convey  to  the  said  keeper,  who  is  hereby 
commanded  to  receive  into  his  custody,  the  body  of  baac  Rat" 
Utr^  herewith  sent  him  by  me,  PhUip  Green^  Esq.  one  of  the  jus- 
tices of  the  peace  in  and  for  the  said  county,  convicted  npoa 
my  view,  of  indscent  behaviour,  by  insulting  me,  and  obstruct- 
iog  me  in  the  due  execution  of  my  office,  while  sitting  as  • 
justice  of  the  said  county,  and  holding  a  court  under  and  in  vir- 
tue of  the  act  fqtr^the  recovery  of  debts  to  the  value  of  25  dol- 
lars, (or  the  act  to  extend  the  jurisdiction  of  justices  of  the  peace^ 
as  the  case  is,)  and  sentenced  therefor  to  pay  a  6ne  of  five  dol- 
lars, and  be  imprisoned  in  the  said  gaol  for  three  days,  and  un- 
til be  pay  the  fine  aforesaid,  or  be  duly  discharged  according  to 
law  ;  and  for  so  doing  this  shall  be  your  sufficient  warrant  Gi- 


(w)  Viie  aiUOf  16,  17. 


IK 


^ 
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▼en  under  my  hand  aad  seal>  the  iOth  dty  of  Sepfeaber,  A.  Di 
1820.  •  ^ 

Philip  Gree»,  jastice,  (L.  S.) 

Mr.  Chitty  thinks  ^  that  (he  above  general  description  of  tiie 
offence  in  the  commitment  will  answer  ;(x)  and  gives  prece- 
dents in  this  form  ;{y)  bat  advises,  in  general,  to  a  more  par- 
ticalar  description  of  the  offence,  (z)  in  this  warrant,  than  what 
is'given  in  the  above  form.  This  advice  certainly  cdrnports 
best  with  what  is  the  received  notion  in  re^rd  to  warrants  of 
the  like  natnre,  in  other  cases,  and  what  seems,  by  several 
cases  cited  in  Hawk.  P.  C.  B.  2,  ch.  16,  s.  16,  to  have  been  ad« 
judged  necessary  in  this  very  case  of  commitpaeotfor  contempL 

For  what  seems  to  be  the  more  proper  form,  therefore,  vide 
ante,  16,  17. 


(x)  Videl  ChittWsCi. 
(y}4i<JL66,  81. 


L.113.  (s)Ud.llS: 


CHAPTER  X. 


OF   EVIDEJ^CE, 


SECTION  t. 
ITS  GENERAL  KATURE  AND  IMPORTAJ^CE. 

The  most  formidable  dif!i/!uUy  that  ^ill  present  itself  to  the 
justice,  as  well  on  the  hearing  by  himself,  as  the  trial  before 
the  jury,  will  be  the  rules  of  evidence  in  the  admission  or  re- 
jection of  testimony.  This  difficulty  will  discover  itself  in  va- 
rious shapes,  and  often  in  disguised  forms.  The  intrinsick  dif- 
ficulty of  the  thing  renders  it  next  to  impossible  to  lay  doWn  ab- 
stract rules^  that  will  be  a  guide  in  all  cases.  Indeed,  almost  ev- 
ery case  must  stand  alone,  separated  from  others,  that  resemble 
it  by  some  slight  shade  or  difference,  unnoticed  by  superficial 
observers,  but  substantially  varying  from  the  reason  and  ground 
work  of  its  kindred  case.  Nothing  is  more  likely  to  mislead  a 
mind  unaccustomed  to  legal  investigation,  than  the  resemblance 
of  one  case  to  another,  or  to  som^  general  principle^  when  at 
the  same  time  it  is  substantially  different,  (a) 

Evidence  signifies  that  which  demonstrates,  maizes  clear,  or 
ascertains  the  truth  of  the  very  ficf  or  point  in  issue,  either  on 
the  one  side  or  on  the  other  ;  athl  no  evidence  ought  to  be  ad- 
mitted to  any  other  point.(6) 

The  first  thing  therefore,  we  repeat,  (vide  ante,  5?6, 7)  which 
it  is  the  duty  of  the  justice  to  turn  his  mind  to,  iiff'the  i^sue  be- 
tween the  litigant  parties  ;  that  rs',  as  we  have  seen,  what  they 
have  affirmed  on  one  side  and  denied  on  the  othcr.(c)  it  is  im- 
portant, in  the  first  place,  to  ascertain  on  which  side  the  bur- 
then of  proof  li^is ;  for,  in  all  issues,  one  party  takes  upon  him- 
•elf  the  proof  of  the  fact  in  issue.  This  is  most  usually  with  the 
plaintiff^  but  not  always  %o,{d) 


(a)  Penn.  on  fraall  causes,  149. 
6)  3  Blac.  Com.  367. 
c)  Ante,  501. 
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((f)  Penn.  OQ   small  causes,  149. 
Ante,  538,9. 
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SECTION  IT. 
THE  GRKERAL  RULES  OF  EVIDE^TE, 

Rule  I. 

Whichevtr  side  katk  (he  affirmative  of  the  fue»Hon^  that  side  h^th 
also  the  burtfien  of  proof 

Suppose  in  an  action  of  trespass  for  taking  and  leading  awaj 
a  horse,  the  defendant,  instead  of  pleading  the  general  issoe, 
and  then  pleading  a  justification,  as  we  have  «een  be  woald'lnre 
a  right  to  do,(e)  should  content  himself  ivith  pleading  directlj, 
a  justification,  that  the  horse  was  taken  under  his  execation,  « 
ante,  490,  and  Ihe  plaintiff  should  reply  and  deny  the  fact. — 
TVhat  then  would  be  the  issue  ?  Not  the  taking,  and  leading 
OTeay  of  the  horse  ;  for  this  is  admitted  by  the  special  plea ;(/) 
*  but  whether  the  defendant  took  the  horse  as  he  alleges.     Who  thea 

affirms  this  fact  ?  Not  the  plaintiff:  be  denies  it.  It  is  then  the 
defendant,  and  on  him  the  burthen  of  proof  lies.  And  so  of  any 
other  special  affirmative  plea,  denied  by  the  replicatioo.(l)  Tbr 
case  put  is,  to  be  sure,  one  which  rarely  happens,  because  Ae 
defendant  usually  precedes  his  special  plea  with  the  general  is- 
sue, in  whicb  case,  the  burthen  of  proof  shifts  from  one  p«i1y 
to  another.  After  the  plaintiff  has  made  out  his  case,  the  dt- 
fendant  then  shows  the  truth  of  his  plea,  or  any  fact  not  plead- 
ed, whicb  is  admissible  under  the  general  issue,  in  order  to  de* 
feat  (he  plaintiff's  tlaim  ;  as  infancy,  payment,  insanity,  &c 
f^'  (Vide  Table  of  Defences,  ante,  414  to  423.)     Here  the  affinna- 

tive  lies  with  the  defendant.  And  so,  doubtless,  where  an  ac- 
tion is  brought  for  selling  spiritous  liquor  without  license,  &c. 
though  the  declaration  must  deny  the  d^fendanl*ii<  baring  license, 
{g)  yet  it  is  surtirjent  to  prove  the  sale  of  the  liquor,  and  it  then 
lies  with  the  defendant  to  show  his  qualification,  by  prodociog 
and  proving  his  license,  &c.  and  so  of  the  like  cases.(  A) 

And  the  burthen  of*proof  some  times  changed  sides,  according 
to  certain  rules  of  presumption.     Thus,  on  a  plea  in  bar  tint 


(e)  Antf ,  442.  (;r)  Ante,  345,  6. 

(/)  Ante,  444,  5.  •  (h)  Vi<Ie  cases  cited   in  Phil.  Et. 

(1)  Of  ilie  burthen  of  proof  in  an    166,.  7; 
action  for  tavern  expenses,  tide  aiv« 
te,  134,  5. 


'  ■.  J 
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tlie  defendant  is  a  married  woman,  if  the  pbitntiff  proves  th.it  her 
husband  was  gone,  and  no  account  heard  of  him  for  more  than 
seven  years  before  the  promise,  the  bnrthen  is  then  throvvn  on 
the  defendant  to  8ho\v  him  alive,  for  the  reasons  mentioned  an- 
te, 429.  (i)  And  so,  where  the  fact  lies  peculiarly  within  th« 
party's  knowledge,  as  i-f  the  defendant  prove  himrself  an  infant 
at  the  time  of  the  promise,  and  the  plaintiff  then  proves  a  sub- 
sequent  promise,  wliich  hie  alleges  was  after  the  infant  cafne  of 
age,  the  defendant  must  then  show  his  non-age  at  the  time  of  the 
second  promise,  (j) 

The  rule,  thitt  the  afHrmattve'  must  be  proved,  hath  also  the 
following  exception  :  Where  an  action  is  brought  for  a  culpable 
omission,  or  breach  of  duty,  as  where  a  constable  is  sued  for 
not  taking  goods*  and  chattels  pn  an  execution,  &c.  or  not  ar- 
resting a  man  on  an  execution  or  warrant,  or  any  other  officer 
for  not  doing  his  doty,  whereby  the  party  is  injured,  the  ne£;a- 
tive  or  omission  must  be  proved  ;  for  it  is  one  of  the  first  prin- 
ciples of  justice,  not  to  presume  that  a  person  has  acted  illegal- 
ly, till  the  contrary  be  proved. (i) 

Rule  H. 

It  18  always  sufficient  to  prove  the  substance  of  the  issue* 

Where  the  pfaintiflf  alleges  that  the  defendant  was  (o  do  a  cer- 
tain act,  OB  the  payment  of  a  sum  of  money,  proof  of  tender  and 
refusal  establishes  the  issue,  for  this  is  equivalent  to,  and  in  sub- 
stance^ a  payment.(/)     And  a  plea  of  payment,  of  a  princip;i! 
sum  and  all  interest  due^is  established  by  showing  the  pay- 
ment of  a  gross  sum,  not  amounting  to  the  full  interest,  b'lt 
which  was  accepted  as  payment  of  the  debt.(ffi)     And  where  a 
declaration  is  in  trespass,  for  cutting  down,  &c.  certnin  trees, 
(and  by  parity  in  trespass,  or  trover  for  taking,  and  converting 
certain  goods  and  chattels)  proof  of  cutting  part  of  the  trees,  or 
taking  and  converting  a  part  of  the  goods  or  chattels  mentioned, 
sustains  the  issue  for  so  much.(?i)     In  the  action  of  assumpsit, 
or  debt  on  simple  contract,  the  plaintiff  may  prove  and  recover 
a  less  sum  than  he  demands  by  hia declaration  ;(o)  and  in  an  ac- 
tion for  the  escape  of  husband  and  wife  from  execution,  for  a 
debt  due  from  th6  wife  before  marriage,  proof  that  the  husband 
al^be  eacaped,  will  be  sufficient.(p) 


f  ]  M  T  -fc  J'lo   •  (*")  2  Str.  690.    5  Cranch,  11.  $ 

■)A\}-7'  ^'^^^'  John.  229. 
(k)  Vide  cases  cited  Phil.  Ev.  158,        (n)  Co.  Liit.'282.  a. 

//MWi     trr  (o)  1  H.  Bl.  249. 

(l)  IWjIs.  115.  (p)lSjd.5. 


I 

/ 
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AVermenU  in  a  ileclaratioD,  plea,  &c.  which  are  wholly  im^ 
pertinent  and  might  he  struck  out,  without  affecting  the.  cause 
of  action  or  defence,  need  not  he  proved  ;  as  if  1  declare  od  aa 
express  warranty  of  soundness,  and  state  that  the  defendant 
knew  of  the  unsoundness,  if  1  prove  the  warranty  and  unsound* 
ness  as  laid,  1  need  not  prove  the  defendant's  knowledge,  he- 
cause  the  express  warranty  is  enough  5  and  a  cause  ofactioa 
would  he  sufficiently  stated  and  made  out  in  proof,  thoogh  the 
averment  of  knowledge  be  stricken  oat  of  the  declaration. (9) 
And  so,  where  I  allege  that  the  defendant  maliciously  dog  Doder 
my  house,  and  caused  its  fall,  kc  proof  that  in  digging  a  cellar 
adjoining  me,  he  negligently  did  the  inj  ury  complained  of,  sos^ 
tarns  the  issue,  for  the  words  maliciouslyy  ^c.  may  be  stricken 
out  of  the  declaration,  and  yet  leave  it  good.Tr)     So  in  an  aver- 
ment, that  a  note  was  assigned, /or  value  received^  the  words /or 
value  received  are  immaterial,  and  need  not  be  proved,  aod  the 
declaration  is  sustained,  though  the  assignment  do  not  contain 
these  words  ;(«)  but  the  averment  that  the  defendant  made  hn 
promissory  note,  setting  it  forth,  and  adding  **  being  for  value  re* 
€etved,*'  must  be  sustained  by  a  note  containing  the  words  ^*Jor 
value  received ;"  for  the  averment  is  a  description  of  the  coo- 
tract.(0 

But  in  regard  to  records,  writings  or  contracts,  which  make  a 
part  of  the  plaintiff's  case,  they  must  be  proved  as  laid,  altho* 
parts  of  them  are  stated  which  are  altogether  immaterial ;  for 
Boch  records,  writings  or  contracts  are  entire,  and  a  part  only 
cannot  be  stricken  out,  io  as  to  square  them  with  the  evidence. 
The  party  should,  therefore,  set  out  barely  so  much  of  tbe«e, 
es  will  make  out  his  action  or  defence  according  to  their  lejrnl 
effect,  and  not  verbaiim,  as  in  the  papers,  &c.  themselves,  for 
fear  of  a  misdescription. (u) 

We  before  noticed  thereat  precision  with  which  special  con- 
tracts must  be  set  forth  in  pleading,  whether  they  be  simple 
contracts  or  contracts  under  seal :  and  shall  content  oorselves 
with  referring  the  reader,  for  the  general  doctrine  on  this  sub- 
ject, to  our  former  pages,  332  to  337.  H  is  always  sufficient  to 
state  the  contract  according  to  its  true  sense,  or  legal  effect, 
withoot  adopting  its  very  words,  and  this,  whether  it  be  in  wri- 
ting or  by  parol,  sealed  or  unsealed. (v)  When  so  stated,  how- 
ever, it  mast  be  proved  as  laid,  or  <he  plaintiff  must  fail  in  his 


(9)  t  East,  446.  k  notes  at  ibe  cndofcase.     3  D^y, 

[r)  17  John.  92.  28.1. 

|3Cninch,  193.  (0)  Ante,   334.      10  Mass,    Bcp. 

)  10  John.  A\B.  230.      1   Chittj  on  pi.  29S,   9.      I 

{u)  I>oug.  665  to  669,  ed.  1607,     Birnwall  U  Aldenon^i  lUp.  9. 
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^ictiep  ;  and  I  shall  close  this  head  by  giving  the  following  in- 
stances in  illustration  of  the  rule  : 

The  plaintiff,  in  setting  forth  a  lease  in  his  declaration,  stat- 
ed  the  rent  to  be  payable  in   quarterly  payments :     The  evi- 
dence was,  that  no  particular  time  of  payment  was  agreed  up- 
on between  the  parties  ;  it  was  hplden  that  the  plaintiff  must 
be  non-8uited.(w)     Declaration  on  \  corrupt  agreement,   un- 
^er  12  Ann.    stat.   2.  ch.   16.  made  on  21  st  December,   1774, 
giving  day  of  payment  to  23d    December,  1776  :     Proof  of 
contract  made  23d  December,   1774,  and   of  forbearance  for 
iwo^yean  ;  this  was  holdpn  a   fatal  variaoce.(a;)      Declaration, 
on  contract  by  defendant,  to  deliver  all  bis  tallow  to  the  plain- 
tiff, ot/our  s/iiitogs  per  s^one  .—Proof,  that  defendant  should 
deliver  it  at  four  shillings  per  stone^  and  so  much  more  as  iht 
plaintiff  paid  to  any  other  person:    Plaintiff  non-suited.  (3/) — 
Declaration,  in  consideration  that  plaintiff  Would  b»y  of  defen- 
dant forty  five  sheep,  for  54/.  II5.  6d.  the  defendant   under- 
took, ^-c.  that  they  were   sound  :— Proof,  that  the  price  was 
64/.'123.  6d.  Plaintiff  non-suited,  though  it  seems  this  would  not 
have  been  the  case,  had  the  sum  been   laid  after  a  videlicU.{z) 
Declaration  that  plaintiff  agreed  to  build  two  houses  for  500/,  by 
a  certain  day,  which  hehad  done  -.—Proof,  that  the  time  had  been 
enlanred  by  parol,  and  the  house?  finished  mithin  the  enlarged 
tie  •  Plaintiff  non-suited,  (a)  Declaratian,  that  defendant  agreed 
to  sell  plaintiff  AOObushels  of  oats,  *c.  :   Proof,  that  defendant  a- 
greed  to  sell  plaintiff,  so  many  bushels  of  oats,*  at  the  Hartland^ 
huay  measure  :  Plaintiff  non-suited  ;  for  the  word  bM,  means 
Winchester  bushel,  unless  otherwise  expressed. (6)    Declaration, 
in  consideraiion  that  the   plaintiff  would  deliver  certam  pict- 
^ires  to  one    Poole,  defendant  promised  to  pay,  &c.--Proof, 
that  the  promise  to  pay,  was  in  consideration  that  the  pictures 
should  be  dehvered  to  the   defendant:  Plaintiff  non.suited,(c) 
Declaration  for  wage«,  "  durinac  a  certain  voyage  from  the  port 
of  London,  to  the  coast  of  Africa,  and  from  thence  to  the  West 
Indies  ;»-^Proof,  that  the  voyage  was  "  from   the  port  of  Low- 
don  upon  an  intended  voyage  to  the  coast  of  Africa,  for  slaves, 
from  thence  to  the  West  Indies,  or  America,  and  afterwards  to 
lyjndon,  in  Great  Britain,   or  to  her  delivery  port  in  Eu- 
rope  r  the  variance  in  the  description  of  the  voyage  between 
the  declaration  and  proof  was  holden  fatal,  though  the  captain 


(tr)  Doug.  665.  («^  f^f  ^./.  8  John.  392. 

(1?)  Cowp.  671.  W  4  T  R.  314. 

(y)  I  T.  R.  447.  W  «d.  687. 

(a)  3    T.  R.  67,  cited  arguendo, 
by  Dampier, 
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ptit  an'  end  to  the  voyage  in  the  West  Indies,  and  though    the 
description  of  the  voyage  in  the  declaration  was  laid  under  a 
sciliceL{d)      Declaration  on  contract  to   deliver  forty  bags  of 
wheat  on  one  market  day,  and  sixty  bags  on  the  then  next  mar- 
ket day  :-^Proof  of  a  contrar.t  to  deliver  forty    or  fifty  bags 
the  first  day,  and  the  remainder  at  the  next  market  day  ;  the 
variance  was  holden  fatal. (c)  ^  Declaration  against  two  defen- 
dants on  a  warranty  upon  a  joirU  contract  of  sale  : — Proof  of  a 
warranty  by  one  of  the  defendants,  upon  a  contract  to  sell  the 
article  as  his  separate   property  :     Plaintiff  non-8uiied.(/) — 
Avowry,  setting  forth  a  lease  upon    110/.   rent  : — Proof  of  a 
lease  of  148  acres  at  155.  per  acre,  equal  to  111/,    rent  ;  the 
variance  was  holden  fatal. (g)     Declaration  in  debt  for  rent  on 
a  demise,  at  16/. .  rent  : — Proof  of  a   demise  at  a   rent  of  15/. 
and  S  fowls  :  variance  holden  fatal. (^)     Declaration,  that  the 
defendant  was  tenant  of  land  in  F,  in  consideration   whereof, 
he  promised  to  manage  it  in  an  hasband-like  manner  : — Proof, 
that  the  land  lay  in  F  and  C  :  Plaintiff  non-suited. (i)     Declara- 
tion on  a  policy  of  insurance  ;  One  count  avers  intere$t  in  A, 
and  another  count  avers  interest  in  B  : — Proof,  that  the  inter- 
est is  in  A  and  B,  jointly  :  the  plaintiff  cannot   recover  onder 
either  count.(j'  )     Declaration,  that  Uie  "defendants  were  sev- 
erally indebted  to   the  plaintiff  in  divers  sums,  and  accounted 
with  him  for  the  same,  being  21/.  65.  and,  in   consideration 
that  he  would  forbear  payment  of  that  balance,  the  defendants 
jointly  undertook  to  pay  the  same  to  him  :•  —Proof,   that   the 
balance  was,  on  accounting  20/.  18s.  Plaintiff  non-suited. (A;) — 
If  a  bill  drawn  bv  John  Couch,  be  declared   on  as  a  bill  drawn 
oy  John  Grouchy  the   varir.nce  is  fatal.  (/)      And  so  where  the 
defendant  is  sued  on  a  note  given  by  him  and  others,  and  the 
declaration  varies  from  the  note  in  the  name  of  either  of  the 
defendant's  co-promissor8.(m)  And  where  a  note  is  made  payable 
at  a  particular  place,  it  is  a  fiital  variance,   if  the  place  be  not 
stated  in  the  declaration. (n)  S.  P.  3  Campb.   Rep.  463.  And 
flo,  if  a  place  be  stated  in  the  declaration,  but  none   appear  on 
the  bill  or  note,  but  only  by  way  of  memorandum'  at  the   foot 
thereof.(o)     In  an  action  against  a  carrier,   a  contract  is  alleg- 
ed to  carry  goods  from  A  to  6,  a  variance  in  evidence  as  to  the 
terrnitn  is  fatal. (p)     Declaration  on  contract  to  pay  for  haff  the 
land  taken  for  a  certain  road,  is  not  sustained  by  proof  of  a  coo- 


;<0  2  B08.  &  Pull.  116. 

e)  2  East,  2. 

f)  12  East,  452. 
*g)  4  Taunt.  320. 
k)  2  Dour.  665,  cited. 
0  4  Taunt.  700. 

(J)  6  Taunt.  101. 


i 


(fr)  3  Maule  &  Selw.  173. 
(n  3  Bob.   k   Pull.   569.    S.  P.  4 
Taunt.  810. 
(m)  4  T.  R.  611. 
[n)  3  Campb.  Rep.  247. 
to)  4  Maule  &  Selw.  505. 
2  dtarkie^  385. 
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tract  to  pay  for  all  the  land  taken  therefor  \{q)  nor  in  a  declar- 
ation on  a  contract  to  build  a  ship,  by  evidence^  of  an  agree* 
ment  io  finish  a  ship  partly  built. (r)  Declaration  on  a  prom- 
issory note,  omits  to  aver  that  the  defendants  are  partners,  or 
acted  under  a  tirm,  but  stites  simply,  that  they  made  the  note, 
&c.  their  own  proper  Itands  and  names  being  thereunto  subscri' 
bed,  by  the  name  and  description,  ($*c.  Proof,  that  one  of  the 
defendants,  a  partner  of  the  others,  sign  the  name  of  the  firm, 
will  not  support  the  deckiration.(5) 

In  an  action  qui  tarn  for  usury,  the  plaintiff  alleged  a  loan 
bj'  the  defendant  to  A.  for  sixty  three  days,  and  produced  a  note 
in  evidence,  payable  to  the  defendant  in  sixty  days^  this  was 
held  a  fatal  variance,  althongh  the  three  days  of  grace,  added 
to  the  number  o(  days  specified  in  the  note,  would  make  sixty 
three  days.(/)  For  form  of  this  declaration,  vide  ante,  344. 
in  regard  to  variance  between  declaration  and  proof,  upon  a* 
note  payable  in  specitick  articles,  vide  ante,  93.  In  an  action 
qui  tarn  for  taking  usury,  the  declaration  stated  the  taking  to 
have  been  id  pursuance  of  a  loan  of  $200,  by  means  of  a 
promissory  note  ;  and  the  evidence  was  of  a  loan  of  |^200, 
and  the  interest  \hereon  for  more  tharl  six  months  ;  this  ivas 
held  a  fatal  variance. (u)  Evidence  of  a  promise  to  deliver 
certificates  of  debenture,  will  not  support  an  action  on  a  prom- 
ise to  pay  money. (v) 

The  taw  requires  the  same  and  even  greater  strictness  in  a 
pleii  of  usury,  than  in  a  declaration  in  an  action  qui  /ant, 
under  the  statute  of  U8ury.(a;) 

We  before  noticed,  that  in  setting  forth  a  written  contract^ 
it  is  not  necessary  to  descilbe  the  paities  as  of  such  a  place,  or 
degree,  though  they  be  so  described  in  the  contract. (x)  This 
omission  will  therefore  be  holden  no  variance.  Accordingly, 
\n  Evans  V.  Smith,  1  Wash.  Hep.  72,  an  objection  WdA  taken 
at  the  trial,  to  the  giving  of  the  bond  in  evidence,  on  account  of 
a  variance  between  it  and  the  declaration  in  this,that  the  defen- 
dant is,  in  the  bond,  said  to  be  '*  of  the  county  of  Essex/* 
which  is  omitted  in  the  declaration.  The  objection  was  over- 
ruled, and  on  appeal  the  judgment  was  affirmed. .  So,  in  th^ 
same  book,  p.  199,  the  plaintiff  declared,  that  he  Vented 
certain  ground  to  the  defendant,  for  the  use  of  the  Jockey  Gub, 
4*6.  in  the  agreement  produced  in  evidence,  the  defendant  was ' 


(9)  8  John.  253.  («)  id.  37. 

r)  3  Day,  312.  (©>  7  Mass.  Rep.  325, 

t)  7  John.     468.       But  viUo   2        (to)  10  John.  i40,  &  ^Mie  3  T.  R. 


I 


CaTnpb.  Rep,  305.  531.     8  John.  84. 

(0  4  Day,  114.  (x)  Ante,  349. 
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Btjled  treasurer  of  the  Jockey  CZub,  but  the  variance  was  hd- 
den  immaterial.  So,  where  a  bond  was  payable  to  James 
fVhUloWyjun,  and  the  declaration  described  it  as  payable  to  the 
plaintiff'^  aAer  naming  him  as  James  Wkitlow,  jun.  alias  James 
H%ir/ocA:,  this  was  not  holden  a  material  variance,  (y) 

Where  the  contract  declared  upon,  was,  that  plaintiff  bad 
bargained  and  sold,  and  defendant  agreed  to  buy  a  large  quanti- 
ty of  head  matter  and  sperm  oil,  which  was  afterwards  ascertain- 
ed to  be  a  given  quantity,  and  the  contract  proved  was,  for  the 
pLurchase  df  all  the  head  matter  and  sperm  oil,  per  the  Wild- 
man  :  held  that  this  was  no  variance,  (e) 

The  place  stated,  either  in  the  declaration  or  plea^  in  a  jus- 
tice's court,  will  scarcely  ever  be  material,  and  consequently 
need  not  be  prov  ed.  If,  however,  it  be  a  part  of  a  special 
'  contract,  as  in  the  case  cited  ante,  558,  nole  (p)  ;  or  where, 
in  trespass  on  lands,  or  assumpsit  for  use  and  occupation,  the 
plaintiff  states  a  particular  town,  which  seems  to  be  necessary 
In  trespass,  though  not  in  the  action  for  use  and  occupation, 
the  place  must  be  proved  as  laid.((i) 

The  time  stated  in  the  declaration  is  also,  in  general,  whol- 
ly immaterial,  unless  it  make  a  pait  of  the  contract  or  writinj; 
set  forth,  and  is  used  as  matter  of  description  in  the  ple«id- 
ing.(6)  It  has  been  determined,  that  the  time  of  a  penal  of- 
fence, alleged  in  a  declaration,  is  wholly  immaterial,  as  in  an 
action  for  selling  liquor  nithout  license,  &c.(c)  And  it  is, 
moreover,  obvious,  that  where  the  declaration  is  general  for 
goods,  &c.  sold,  work,  ^c,  done,  monies,  4'C.  and  all  the  cases 
in  which  a  general  form  of  declaring  is  good,{d)  you  may  con- 
tent yourself  with  proving  only  a  part  of  your  declardlioo  or 
count,  either  in  kind,  quantity  or  value. (e) 

*  For  such  matters  as  are  presumed,  or  implied  by  law,  an  J, 
therefore,  do  not  call  for  strict  proof,  vide  ante,  362,  3. 

The  rule  that  the  proof  must  substantially  correspond  with 
the  cause  of  action  or  defence  stated,  has  been  extended  to  a 
justice's  court,  by  an  express  adjudication  of  the  Supreme 
Court,  on  certiorari. (/) 

In  an  action  to  recover  the  penalty  given  by  the  7th  section 
of  the  act  to  lay  a  duty  on  strong  liquors,   &c.  (sess.  ii4^   cb. 


n 

(a) 


[y)  2  Munf.  510.  .  (c)  13  John.  253. 

[s)  1    Barn.   &   Alrl.    9,  &  vid.  {</)  Vide  aii'i-,  3C9  to  373. 

13  East,  410.  (c)  1  H.  Ill   249.  BuU.N.  P.  129. 


3  Campb.  Rep.  235.  .  (/)  1  Caiues,  593. 

2  John.  8.    Ant e,  317. 
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Muhpctna  ducet  tecum,  or  id  the  hands  of  the  opposite  party,  upon 
proving  either  of  these  facts,  a  sworn  c.  }  or  paioi  eyideoce 
may  he  given  of  the  writing.  It  seems,  however,  to  be  estab* 
lisbed,  that  mere  parol  evidence  of  a  lost  record  ot  a  court  of 
justice  is  inadmissible, (u)  though  the  propiiety  of  this  doci  ue 
is  ably  contested  by  Judge  Haywood. (2  Hayw.  Rep.  76,  7,  8.) 
And  it  is  doubtful  whether  parol  or  other  inferior  evidence  cao 
be  given  of  a  written  instrument,  upon  the  ground  that  a  wit- 
ness refuses  to  produce  it  upon  a  rubpcena  duce$  tecum^  where 
he  is  within  the  jurisdiction  of  the  court.(Vide  to  this  question, 
1  E^p.  N.  P.  Rep.  Day's  ed.  405^  d.  1.)  The  learned  editor 
inclines  that  this  may  be  done. 

If  the  opposite  party  have  the  paper,  you  must,  before  enti- 
tled to  your  inferior  evidence,  give  him  reasonable  notice,  ei- 
ther written  or  parol,  to  produce  it  upon  the  trial,  unless  it  ap- 
pear that  he  has  it  in  court^'^theD  to  require  previous  notice 
would  be  idle. 

Form  of  notice  in  writing  to  produce  paper. 


on,^ 


Justice's  Coi7RT« 
James  Jackson^ 

V. 

Richard  Roe, 
Sir, 

You  are  required  to  produce  in  evidence,  on  the  trial  of 
this  cause,  a  certain  execution  issued  by  P  G,  esq.  justice  of 
the  peace,  in  my  favour,  against  Ira  Fenn,  and  all  other  papers 
in  your  custody  or  power,  relating  to  the  matter  in  controversy 
in  this  cause,  or  inferior  evidence  will  be  given  of  their  cool^ 
tents.     Dated  September,  9th,  1820. 

James  Jackson. 
To  the  aboife  defendant.  * 

This  notice  may  ,be  varied  to  meet  any  other  paper  in  the 
party's  hands.  Its  service  once  is  enough,  and  there  is  no 
need  of  repeating  it  every  time  the  cause  is  adjourned. (v)  And 
such  notice  is  not  necessary  at  all,  in  an  action  of  trover  or 
trespass  for  the  writing  itself,  nor  indeed  in  any  action  wher^ 
the  writing  is  described  in  the  pleadings  ;  for  this  is  notice  of 
itself;  nor  is  it  necessary  where  the  party,  without  having  a 
right  to  the  paper,  has  got  possession  of  it  from  a  third  person 
aAer  the  commencement  of  the  8uit.(w)    This  notice  to  produce 


(ti)  Peake't  Ev. »,  30.    1  Bay,  (w)  Vide  Phil.  Ev.  335  to  S4«.    I 

S64.    2  Hayw;  76.  Am.  ed.  &  cases  tbers  citid,  also  17 

(v)  6  John.  19.  Joha,  293* 
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the  pnper  may  be  proved,  if  by  parol,  by  a  third  person  who 
gave  the  notice,  or  one  who  heard  it  given,  or  if  in  wnlipg,  it 
may  either  be  proved  by  parol,  or  b^  a  dnplicate  ori^iiiaK  or 
copy,  accompanied  with  an  oath  of  delivery-(a:)  Though  the 
paper  lost,  be  a  pntmissory  note,  yet  llie  plaintiff  may  recoFer 
thereupMn,  unletrs  it  be  shown  that  the  note  has  been  ne^ociated  ^ 
for  this  will  not  be  presumed  against  the  plaintifir.(y) 

The  question,  whether  this  inferior  evidence  shall  be  receiv- 
ed, is  preliminary  and  collateral,  addressed  to  the  justice  only, 
and  is  not  taken  as  a  part  of  the  regular  evidence  in  the  coarse 
of  the  trial.     Wherefore,  in  order  to  show  that  the  subscribing 
witness  is  not  capable  of  examination,  (except  for  the  infumy  of 
the  witness,  on  account  of  some  crime,  in  which  case  the  record 
of  conviction,  or  a  copy  thereof,  must  be  produced,  and  vcrid- 
ed  in  the  usual  form  ;)  {z)  the  party  himself,  who  wishes  to  in- 
troduce the  evidence  may  he  put  under  oath  and  examined  by 
the  j«r*iice,  touching  tlie  facts  which  he  insists  upon  ascbangiog 
the  degree  of  testinjony  ;    as,   that  the  subscribmg  witness  is 
dead,  ^c.(a)     And  he  may  iilso  be  thus  examined,  to  prove  the 
loss  or  destruction  of  a  paper,  or  its  abscnre  beyond  the  juris- 
diction of  the  court.     So,  to  prove  notice  to  the  opposite  p^rty 
to  produce  it.     This  doctrine  is  established  by  a  late  ca^e  deci- 
ded in  our  Supreme  Court. (^}     The  same  doctrine  seems  es- 
tablished in  Massac hu»selt8,  in  Chase,  et  al.  v.  Lincoln,{c)  where 
a  party  gave  evidence  of  the  absence  of  a  subscribing  witness  ; 
in  North  Carolina^  where  it  is  hohien,  that  the  party  mu*?t  swear 
to  the  loss  of  his  deed  \{d)  that  he  may  swear  that  it  is  not  in 
his  possession  or  power  ;(e)  or  prove  by  bis  own  oath  the  loss 
ofa  bill  of  sale  ;(/)  in  Pennsylvania,  where  the  plaintiff  was 
admitted  as  a  witness  to  prove  the  loss  ofa  bill  of  exchange,  >) 
&c.     Onr  Supreme  Court,  in  the  case  above  cited,  also  decide, 
that  any  witness,  however  he  may  be  interested,  may,  as  well 
as  the  party,  be, examined  to  prove  the  same  or  similar  facts,  in- 
deed any  facts  calculated  to  show  the  propriety  of  letting  \u  the 
secondary  degree  of  testimony  ;  and  the  numerous   decisions 
and  cases  of  practice  to  the  contrary  are  ail  ^V^iruled  ;  and  thei 
above  doctrine  settled  as  th^  ancient  law  oflne  land,  proved  by 
the  decisions  in  England  and  Pennsylvania.     Slit;ht  proof  of  loss, 
or  even  presumption  of  loss,  from  lapse  of  time,  is  enough  to  let 
in  inferior  evidence,  in  case  the  writing;  to  be  proved  has  ceas- 
ed to  operate  or  be  valued,  as  if  it  be  fulfilled,  or  discharged. 


(r)  Phil.  Ev,  343,  &  cases,  &c.  1         (e)  3  Mass.  Rep.  236. 
Am.  ed.  (rf)  1  Hayw.  4.  id.  178.  lu 

(y)  10  John.  Ie4.  (c)  id.  410,  II. 


\ 


iz)  8  Eaj-t,  79,     14  John.  182.  (/)  2  id.  3oJ.  , 

^u)  1  Da  J  J.  116.  {jg)  3  Yates,  442.  ^ 


\ 


b)  16  Joiin.  193. 
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^c.  but  become  materiHl  collaterally  in  some  suit,  happening  in 
direct  relation  to  some  other  tnatter,  &lc.(/i) 

r  am  aware  of  the  provision  in  the  25  dollar  act,  *^  that  no 
oath  of  either  party,  or  exparie  atfiJavit  of  any  other  person, 
shall  be  allowed  or  given  in  evidence  in  any  such  action,  unless 
the  parties  agree  to  allow  such  evidence."     That  clause  is  in- 
serted at  the  clo.se  of  the  section  vrhich  regulates  the  tiial  by 
jury,  and  the  mode  of  swearing  witnesses  to  give  evidence,  in  a 
general  manner,  touching  the  mattei>  in  difforeucc  in  the  cause, 
and  must  be  considered  according  to  its  subject  matter,  which 
is  plainly  evidence  to  be  given  to  the  co«irt  and  jury,  at  large, 
upon  the  issue  to  he  tried.     But  this  provision  does  not  relate 
to  a  preliminary,  or  collateral  question,  cogniz^ihle  by  the  jus- 
tice alone,  and  merely  kiying  the  tbundatiou  of,  or  leading  to 
the  proper  evidence  upon  tlie  trial,  any  more  than  it  may  be 
eaid  to  controul  the  kind  of  proof  for  procuring  an  adjournment 
of  the  cau8e.     Where  the  act  does  not  positively  i»itfirfere,  it 
has  been  again  and  again  decided,  under  the  clause  in  the  act  it- 
self to  that  effect,  that  the  justice  is  to  be  governed  by  the  same 
rules  in  the  hearing  of  the  cause,  as  a  court  of  record.(  i")  Be- 
sides, the  party,  or  the  interei^ted  witnr?:s,  is  not,  in  this  case, 
to  be  sworn,  generally,  to  tell  the  truth,  &c.  upon  the  issue 
joined.     This  would  make  him  a  competent  witness  in  all  re- 
spects, and  the  oath  would  be  binding  upon  him  as  such,  which 
would  be  absurd. 

Form  of  the  oath. 

You  shall  true  answer  make,  to  such  questions,  as  shall  be 
put  to  you,  touching  your  ability  to  procure  the  attendance  of 
A  B,  subscribing  witness  tothis  paper,  as  a  witness  in  this  cause. 
So  help  you  God. 

Or,  «*  touching  the  power,  or  controul  you  hfive  over  any 
paper  which  would  be  propet  evidence  in  this  cause,"  (or  or/i- 
er  point  of  inquiry f  proper  to  he  put  to  the  party,  or  the  wiuiess 
interested,  but  none  other.) 

It  must  then  appear  that  the  party  has,  either  used  due  dili- 
gence to  inquire  out  the  witness  gone,  or  paper  lost,  &c.  and 
failed,  or  that  the  witness  or  paper  is  out  of  the  reach  of  the 
process  of  the  court,  or  other  fact  necessary  to  let  in  the  infe- 
rior proof,  (y) 


i  (fi)  18  John.  60.  (4 )  16  John.  195. 

^  (i)  I  N.  L.  R.  387,  1. 1.    2  John 
3ft6 . 
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If  the  paper  be  i^rodaced  pursuant  to  the  noticet  the  act  of 
producing  it  is  j  prima  faciei  evideuce  of  its  execution,  if  the  par- 
ty producing  it  be  a  party  to  it,  or  claim  any  right  or  interest 
under  it. (A;)  But  in  other  cases,  it  most  be  proved  in  the  itsii- 
ai  iiianQer.(2) 

Rule  IV, 

In  the  case  ofall  peace  officers,  justices  of  the  peace,  consta- 
bles, deputy  sberifis,  &c.  custom  house,  or  other  officers,  and 
indeed  all  public  officers,  from  the  highest  to  the  lowest,  proof 
that  they  are  reputed  to  be,  or  have  acted  as  such,  is  suffi- 
cient, without  the  production  of  their  appointments. (m)  And 
an  officer,  duly  commissioned  and  acting  in  his  office^  is  presimi- 
ed  to  have  taken  the  regular  oaths,  (n) 

Rule  V- 

Where,  by  law,  certain  acts  are  to  be  done  by  a  public  offi- 
cer, the  law  always  intends,  that  they  have  been  done,  until  the 
contrary  be  shown. (o)  Thus,  on  a  conviotion  for  felooy«  it  is 
presumed  that  the  district  attorney  has  delivered  in  a  trandcripl 
to  the  court  of  exchequer  ;(p)  and  within  the  same  princif^e, 
where  a  justice  issues  a  warrant,  attachment,  or  execution,  the 
law  would  doubtless  presume  that  he  did  so  upon  the  proper 
proof  and  that  such  process  is  regular  ;  and  so,  where  be  rear 
aers  a  judgment,  the  previous  proceedings  will  be  pr4>9ttoied  re- 
gular ;  so,  where  commissioners  lay  out  a  public  highway,  the 
necessary  steps  for  the  purfiose  will  be  presumed.  And  so  of 
any  other  net,  which  it  is  made  the  positive  duty  of  an  officer  to 
perform,  or  see  performed,  as  incident,  or  leading  to  the  offi- 
cial act  given  in  evidence,  i  put  the  above  cases  by  way  of  ex- 
ample, as  familiar  imitances,  which  1  conceive  to  come  withia 
the  la9t  mentioned  rule,  thot^h  it  is  of  frequent  practical  ap- 
plir.ation  in  numerous  other  cases.  It  lies  with  the  party  wish- 
ing to  impeach  these  acts,  to  avoid  them  by  showing  some  alight 
proof,  at  least,  that  every  thing  is  not  regular,  when  the  Imrthea 
of  proofwill  shift  to  the  other  side.(^) 

A  word  here,  with  respect  to  the  nature  of  presumptive  tes- 
timoTu ,  generally,  which  is  of  daily  occurrence  in  ail  oar  courts 
of  justice. 


(k'  2  T  R.  41,  S.    3  Taunt,  62.  (n)  2  GalUt .  Rep.  IS. 

12  J  ^ho.  -m.  io)  14  John.  182. 

{/    \  .d»'  Phil.  Ev.  Am.  ed.  S4«.  (p)  id. 

(m    «  T.  K    -^6  Trench's   Cr.  C.  (q)  Vide  Phil.  E¥.  15^  & 

hhh      >  John.  Rep.  431.    6  Binoey,  there  cited* 
m     9  MaF8.  Pop  281.     Rep.CC 
9.  S.  first  circuit  2l5w 
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Evidence  consists  either  of  positive  or  presumptive  proof. — -' 
I'be  ftroo  fin  positive  y  when  a  witness  speaks  directly  to  a  fact 
from  his  own  immediate  knowledge  ;  and  presumptive ^  when  the 
fact  itself  is  not  proved  by  direct  testimony,  but  is  to  be  infer- 
red from  circumstances,  which  either  necessarily,  or  usually  at- 
tend such  facts.     It  is  obvious,  therefore,  that  a  presumption  is 
eiore  or  less  likely  to  be  (rue,  according  as  it  is  more  or  less 
probable,  that  the  circumstances  would  not  have  existed,  unless 
the  fact;  which  is  inferred  from  them  bad  also  existed  ;  and 
that  a  presumption  is  to  be  relied  on  do  longer,  when  the  con- 
trary is  actually  proved.     In  order  ta  raise  a  presumption,  it 
cannot  be  necessary  to  confine  the  evidence  to  such  circumstan- 
ces alone,  as  could  not  have  happened,  unless  they  bad  been  al- 
430  attended  by  the  alleged  fact ;  for  thut  would,  in  efiect,  be  to 
require,  in  all  cases,  evidence  amounting  to  positive  proof;  but 
it  will  be  sufficient  to  prove  tho!<>e  circumstances,  which  usually 
Attend  the  fact     if  the  circumstances  be  such  as  may  afford  a 
fair  and  reasonable  presumption  of  the  facts  to  be  tried,  it  is  to 
be  received  and  icfl  to  the  consideration  of  the  jury,  (or  of  the 
justice  sitting  as  a  jury,)  to  whom,  alone,  it  belongs  to  deter- 
mine on  the  precise  force  and  effect  of  the  circumstances  prov- 
ed, and  whether  they  are  sufficiently  satisfactory  and  convinc- 
ing to  warrant  them  in  finding  the  fact  in  issue.     However,  for 
the  purpose  of  trying  the  weight  and  effect  of  such  presump- 
tive proofs,  it  will  oAen  be  of  the  utmost  consequence  to  consid- 
er, whether  any  other  fart  happened,  which  might  have'beea 
attended  by  the  same  circumstances  ;  and  with  which  of  the 
facts  they  are  most  consistent.  (Vide  Philip's  Kv.  110,  11,  2d 
Am.  ed.)    Beccaria,  ch.  14,  observes,  that,  '*  the  following  ge- 
neral theorem  is  of  great  use  in  determining  the  certainty  of  a 
fact.     When  the  proofs  are  dependant  upon  each  other,  that  is, 
when  the  evidence  of  eav.h  witness  taken  separately,  proves 
nothing,  or  when  all  the  proofs  are  dependant  upon  one.  the 
Dumber  of  proofs  neither  increase  nor  diminish  the  probability 
of  the  fact ;  for  the  force  of  the  whole  is  no  greater  than  the 
force  of  that  on  which  they  depend  ;  and  if  this  fiils,  they  all 
fall  to  the  ground.     When  the  proofs  are  independent  on  each 
^ther,  the  probability  of  the  fact  increases  in  proportion  to  the 
Dumber  of  proofs  :  for  the  falsehood  of  one,  does  not  diminish 
the  veracity  of  another." 

The  object  of  a  chain  of  proofs,  inconclusive  by  themselves, 
but  connectedly  leadinji^  to  the  proof  of  a  fact,  is,  to  arrive  at 
that  sort  of  probability,  which  Beccariii  makes  synonymous  with 
moral  certainty  ;  •*  because  every  man  in  his  senses,  assents  to 
it,  from  an  habit  produced  by  the  necessity  of  acting,  and 
which  is  anterior  to  all  speculation."  He  very  justly  observes 
in  the  same  chapter,  that  '*  it  is'much  easier  to  feel  this  moral 
certainty  of  proofs,  than  to  define  it  exactly."     And  to  judge 
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of  this    resnlf,   <*  notLinc  is  wanting  bot   plain  and  ordioarj' 
good  srnsc."     The  application  of  thej^c   remarks,  must  gener- 
ally de;»en(l  upon  each  case  as  it  ari«e^,  though  there  are  somo 
{fi\\  instances.^ mentioned  in  the   books,  which  admit  of  legal 

certainty.     ,  / 

A  child  born  during  lawful  matrimony,  is  presumed  Ip^U- 
mate.  This  may  be  disproved  by  circumstances,  as  shot^mg 
the  husband  to  be  undt^r  tho  a^e  of  puberty,  or  labouring  un- 
der some  other  natural  dijsability,  or  his  continued  absence,  or 
other  circumstance?  repelling  stronglv  th«  presumption  of  ac- 
cess. A  child  begotten  and  born  after  a  divorce,  froro  bed  aad 
board,  is  presumed  illegitimate,  until  access  be  proved. 

A  receipt  for  rent  down  to  a  certain  day,  is  strong  presnnip- 
live  evidence,  thai  all  rent  previously  accrued,  had  been  paid, 
until  the  contrary  be  proved..  HS  John.  479.)  Proof,  that  the 
plaintiff  and  other  workmen  of  mine,  come  every  week  to  re- 
ceive their  pay,  and  that  i  was  in  the  habit  of  p:tyin<r  weekly, 
and  that  the  plaintiff  has  not  been  beard  to  comphiin  of  non- 
payment, is  presumptive  evidence  of  payment.  An  order  to 
pay  money  in  the  hands  of  the  drawee,  is  evidence  of  paj- 
ment ;  otherwise,  of  an  order  to  deliver  goods.  A  cash  ac- 
count, shown  to  the  defendant  and  not  objerted  to,  is  evidence 
for  the  consideration  of  the  jury.  Possession  of  land  or  a  chattel 
is,  prima  facie^  evidence  of  properly.  (V^ide  Phil.  Ev.  2d  Am. 
ed.  with  notes,  p.  110  to  119,  and  cases  there  cited.) 

We  have  seen  ante,  467,  when  payment  of  money  dae  on  a 
specialty,  will  be  presumed  from  lapse  of  time,  &c.  Judgments 
are  now  placed  on  the  same  footing  by  *'  an  act  concerning  judg- 
ments and  executions,''  passed  April  3d,  1821,  sess.  44. 

Sometimes  the  acts  of  the  party  are  conclusive,,  and  snper- 
sede  all  higher  or  other  proof.  The  roost  important  instances, 
of  which,  for  our  purpose,  are,  the  case  of  a  tenant,  who  caanot 
dispute  the  title  of  his  landlord  ;(r)  and  a  man  who  suffers  a 
woman  to  pH*>s  in  the  world  as  bis  wife,  cannot  contradict  the 
fact  of  her  being  so.(«) 

Role  VI. 

Hearsay  ts  not  evidence. 
To  this  rule,  there  are  the  following  exceptions  : 


..i: 


)    Vide   Phil.  Ev.    1    Am.  ed.        (j)  Andr.  237. 
Sc  cases  there  cited.    Ante.  8L 
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Exception  1. 

To  prove  a  pedigree,  death,  relatioDslup,  marriage,  whom 
one  inarrie  !,  bis  number  of  children,  time  of  marriage,  &c.  the 
declarations  of  members  of  the  family  are  admissible,  a^  tvett 
as  descriptions  in  wills,  upon  monuments,  entries  in  bibles  and 
registry  books,  ^c,  &c.(()  And  the  declaration  of  one's  de- 
ceased father,(tt)  or  a  memorandum  of  tbe  tifne  of  oneV  birth, 
made  by  his  deceased  f«ither,(r)  is  evidence  of  his  asje.  But  in 
order  to  make  such  declarations  adtnis'^ible,  as  to  pedigree,  the 
wimess  should  be  connected  with  the  f  imily,  or  have  some 
personal  knowletlj:';  of  the  fiict^  of  which  lie  speaks,  or  hare 
derived  his  inform  ilion  from  person^  connected,  or  particular/ 
acquainted  with  th»^  i'ami|y.(7S))  The  on*;ii)  d  entry,  kept  by  a 
religious  society,  of  the  births  and  dea(hi«  amon^iits  members,  19 
evidence. (jc)  Hearsay,  and  general  reputation,  are  not  admis- 
sible, to  establish  the  freedom  of  an  ancestor,(y)  nor  i^Jl  hear- 
say be  admitted  as  to  the  place  of  ouq*s  birth. (z) 

Exception  f. 

Declarations  of  a  third  person,  when  they  go  to  char2;e  him 
with  a  debt,  or  otherwise  operate  against  him,  are  sometimes 
evidence,  especially  in  case  of  his  death  ;  as  an  entry  in  his 
book,  charging  himself  with  the  receipt  ofmoney  on  account  of  a 
third  peri«on,(a)  or  acknowledging  the  i^yment  of  money  due 
to  himself. (6)  In  the  cases  cited,  the  entries  were  made  by  a 
deceased  person,  and  were  against  his  interest.  If  1  sue  for 
money  paid,  as  surety  on  bond,  note,  &c.  the  production  of  the 
bond,  4^0.  and  a  receipt  of  the  obligee,  4-c.  for  the  money  af- 
ter proving  them,  is  enough,  prima  facie,  to  sustain  my  action, 
(c)  So  the  declaration  of  a  person  deceased,  who  once  own- 
ed goods,  that  he  had  sold  them  (o  A,  is  good  evidence  against 
B»  who  claims  under  the  deceased,  by  some  sale  or  act  of  his 
subsequent  to  the  declaration. (<i)  Thus,  where  A  has  a  horse  in 
his  possession,  but  admits  that  it  belongs  to  B,  and  after  this 
admission  sells  and  deliver?  it  to  C,  in  an  action  by  B  for  the 
horse  against  C,  A  being  dead,  his  admi'^sion  is  eviden-e  against 
C.  But  such  declarations,  subsequent  to  the  sale,  would  be 
inadmissible.(e)  Indeed,  the  doctrine  appears  to  be  well  es- 
tablished, that  an  admission,  made  relative  to  the   property  in 


(0  Vide  Phil.  Ev.  174  to  T82,  Ist  (j/)  1  Wlieaton's  Rep.  6. 

Am.  ed.  4^  cases  there  citcrl^  &  vide  (i)  8  K  131,542. 

1  Wliv^aton's  Rep.  6.     15  Joli.i.  226.  (a)  Bull.  N.  P.  295.   3  T.  R.  719. 

8  John.  U'3.1  Yoke's  Rep.  300.  [h)  2  Str.  1129.  *;   Burr.  1072.   10 

(w)  8  East,  542.  East,  lia.     15  iri.J3. 

rtj)3CTmpb    Rep.  444.  (r\  4  John.    Ifil. 

[w)  18  J<^n  ':??.  (d)  1  Tatint.   139. 

[x)  6  Binuey,  416.  {e)  Vide  4  John.  412. 
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question,  by  one  who  afterwards  sells  it  to  another,  is  as  oaacb 
evidence  against  the  one  thos  afterwards  purchaaiiig,  as  it  woold 
be  against  the  vendor  before  the  saie,  and  this,  even  though 
the  v«ndor  be  still  alive.  (/)  And  both  the  declarations  and 
conduct  of  the  vendor,  before  the  sale,  are  equally  admissible 
to  show  fraud  in  the  trao8fer,(g^)  though  this  would  be  other* 
wise  in  ail  cases  of  declarations  or  conduct  subsequent  to  Cbe 
sale. 

Exception  3. 

The  admissions  of  the  party  are  always  evidence  against  hio, 
even  though  he  sue  merely  as  trustee  for  another  ]{h)  and  so 
is  the  admbsion  of  the  person  beneficially  interested,  thod'gfa  he 
be  not  named  as  a  party  in  the  suit.(t)  An  admission  of  one  c^ 
several  joint  parties,  is  evidence  agains^  all  ;(j)  and  the  admis- 
sion of  aijoint  debtor,  though  not  a  party  to  the  suit,  is  evidence 
against  those  who  are  defendants. (A:)  but  the  acknowledgment 
of  an  account,  by  one  partner,  after  a  dissolution  of  the  partner- 
ship will  not  bind  the  other  ;(/)  though  it  would  be  sufficient  to 
take  the  case  out  of  the  statute  of  limitatioD8.(in)  That  the  ad> 
mission  of  one  is  inadmissible  to  prove  another  his  partner. 
Tide  ante,  50.    2  Desau.  £q.  Rep.  I. 

In  an  action  for  a  mere  wrong,  as  in  trover,  trespass,  or  case, 
against  joint  wrong  doto,  the  confession  of  one  defendant,  ei- 
ther as  to  their  being  joint  trespassers^  or  wrong  doers,  or  anj 
other  fact,  is  not  evidence  against  the  others  ;  though  it  is  other- 
wise as  to  confessions  which  are  accompanied  with  the  wrongful 
act,  after  having  first  established,  by  evidence,  the  wrongful 
combination  ;  for  then  the  act  of  one  is  esteemed  the  act  ofaU. 
(n)  And  in  an  action  for  a  combination,  in  committing  a  fraud, 
the  confession  of  one  defendant  has  been  holden  evidence  (o  en- 
hance the  damages  as  to  the  others,  the  combination  being  first 
proved. (o)  But  in  trespass,  where  the  acts  are  entirely  dis- 
tinct and  unconnected,  as  if  done  or  said  at^a  different  trtoe  or 
place,  by  one  joint  trespasser,  they  are  not  evidence  to  enhance 
the  damages,  and  ought  not  to  be  received.(p)  These  confes- 
sions of  the  party,  whether  by  parol  or  in  writing,  are  not  coa- 


(/)  Vide  t  Hayw.   Rep.  988,  &  653.    2  H.  Bl.  340.    But  vide  Kir^ 

cases  cited  in  note  by  the  reporter,  by,  62,  174,  20%  contra. 

(2)  14  Mass.  Rep.  245.  (/)  3  John.  5:)6.     14  id.  409.     U 

(A)  7  T.  R.  664.  1  S«r.  &  Bawle,  id.  409.     Ante,  47. 
25.  (m)  6  John.  267.     Ante,  47. 

(t)  II  Ea8t.5:»   9.  in)  6  T.  R.587.  Phil.  Ev.73,  4. 

(j )  id.  589.   1   Maule  Sc  Selw.        (o)  1    Day,  33,  &  vidt    I  Cozc% 

249.     14  Juhn.  409.  N,  J.  Rep.  13. 

(k)  Peake's  N.  P.  C.  16.  id.  203.  3        (p)  16  John.  215.        « 
Day,  309.    lTaunUl04.   2  Doug. 
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elusive,  but  may  be  done  away  by  proof.  Thu««.  even  a  receipt, 
though  absolute  in  its  tenns,  may  be  explained  or  contradicted* 
(q)  And  so,  where  a  party  had  admitted  his  promissory  note,  •  t 
he  was  allowed  to  show  that  the  signature  was  not  genuine.(10 
Mass.  Rep.  39.)  The  confession  of  one  of  a  corporation  a^cgre- 
Sate,  is  not  evidence  against  the  corporation,  in  a  suit  either  by 
or  against,  it.  (r) 

Exception  4. 

The  acts  and  admissions  of  an  agent,  while  acting  within  lUe 
scope  of  his  authority,  are  evidence  against  his  principal,  be* 
cause  they  form  a  part  of  the  contract  or  transaction  itself,  but 
Dot  what  he  may  have  said,  or  done  at  another  time.(s)  Upon 
the  same  principle,  the  confessions  of  a  deputy  sheriff,  made 
while  he  is  acting  within  the  scope  of  his  authority,  will  bind 
the  sheriff;  for  instance,  what  he  may  say  at  the  time  of  exe* 
cuting  a  writ,  or  concerning  the  custody  of  a  debtor  upon  exe« 
cution  in  his  hands,  or  concerning  any  other  execution,  while 
the  same  is  in  force  in  his  hands  ;  but  these  confessions,  in  or- 
der to  bind  the  sheriff,  are  restricted  to  the  business  which  the 
deputy  has  in  hand,  while  it  is  going  on,  and  one  case,  which 
seems  to  look  a  little  farther  than  this,  is  overruled.(^)  If  one 
refers  to  another  for  information  on  a  disputed  fact,  as  author* 
ized  to  answer  for  him,(tt)  or  employs  an  agent  to  make  propo- 
sitions  for  him,(v)  the  consequent  repli^  or  propositions  are 
evidence  against  him,  the  same  as  his  oWn  would  be« 

It  may  be  observed  with  regard  to  admissions  generally,  that 
a  mere  proposition  by  way  of  compromise,  is  not  evidence 
against  the  party,  though  the  admission  of  certain  articles  of 
charge,  in  the  course  of  a  settlement,  or  before  arbitrators, 
would  be  evidence.  Whether  the  offer  is  merely  by  way  of 
compromise,  must  be  gathered  from  the  circumstances  in  proof 
The  case  commonly  put  is,  that  where  A  claims  of  6,  fiHy  dol- 
lars, and  B  offers  him  a  gross  sum  of  twenty-five  or  thirty  dol- 
lars, or  other  amount  in  order  to  settle  the  claim,  this  ought  not 
to  be  received  as  evidence. (w) 

The  admissions  of  the  party  are  evidence  against  him,  whe- 
ther made  io  writing,  or  by  parol,  whether  before  or  after  the 


(q)  Vide  Phil.  Et.  74.  n.  (a)  &  (0  Vide  Phil.  Ev.  76,  Ist    Am. 

cas»>s  there  cited.  e^.  &  cases  there  cited. 

(f)  S  Day,  493.  '      (uS  1  Campb.  Rep,  366. 

(«)  Vide  Phil.  Et.  74  to  76,   1st  (v)  2  id,  9. 

Am.  4(1.  leases   there  ci^d.    2  Qtff)  Vide  PbiI.Ev.  78,  9,  2d  An. 

Wheaton^s  Rep,  380,  &  vide  3  Dall.  ed.  &  cases  there  cited. 
39.    5  Binney,  195.  1  Peter^s  Bep. 
1$.  1 B.  &  Aldenon's  Rtp.  247. 
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commencement  of  the  euit«  And  so  is  the  recital  of  a  fiict  in  m 
def^d,  executed  by  the  party,  or  an  admission  in  an  answer  io 
ChaQcery.(a;)  And  the  receipt  of  a  bond,  and  warrant  of  attor- 
Dey,  stating  the  particulars  thereof,  has  been  bolden  evidence 
of  the  bond  and  warrant,' even  without  prodaciog  tbem.(y) 

The  whole  of  a  party^s  answer,  confession,  or  admission,  masf 
be  taken  together,  in  order  to  show  distinctly  tbe  fall  meaning 
and  sense  of  the  party  ;  as  where  I  say,  *'  True,  I  received  a 
dollar  of  the  plaintiff,  but  it  was  my  due  ;"  ''  True,  I  shot  the 
plaintiff's  do£;,  but  he  assaulted  me  in  the  highway  \**  these  con- 
fessions ivill  not  sustain  an  action  against  me.  ^*  True,  A  sign* 
ed  the  note  jointly  with  me,  but  he  did  this  as  surety,  and  not 
as  partner."  This  is  not  an  admission,  that  A  and  1  are  part- 
ners. **  I  bought  the  goods,  but  paid  for  them  ;'^  this  will  not 
sustain  an  action  against  me  for  the  goods.  If  a  party,  in  order 
to  establish  a  credit  in  his  own  favonr,  show  an  account  made 
out  by  the  oppposite  party,  the  whole  must  be  taken  together, 
but  the  party  producing  it  will  be  at  liberty  to  disprove  any  of 
the  charges  contained  in  it.(5  Taunt.  345.)  '*  True,  I  borrowed 
the  money,  but  repaid  it,"  will  not  sustain  an  action  against  me  for 
money  lent.  "  True,  I  was  captain  of  (he  ship,  but  never  emploj* 
ed  the  plaintiff,'*  will  not  help  in  sustaining  an  action  against  me 
for  the  wages,  (r) 

What  a  person  has  ^worn  to  as  a  witness,  is  evidence  against 
bim,  even  though  the  questions  which  he  answered  were  ex* 
ceptionable,  and  he  might  have  demurred  to  them  ;  and  eo, 
what  he  has  confessed  as  a  criminal,  under  a  promise  of  par- 
don, (a) 

How  far  character,  kc,  is  admissible  in  evidence,  in  the  ac- 
tion of  adultery,  or  for  seducing  the  plaintiff's  daughter,  or  ser- 
vant, vide  ante,  188,  9. 

Exception  5. 

Marriage,  in  all  cases,  expept  in  the  action  of  adolter7,(fc)  mnj 
be  proved  by  publick  reputation. (c) 

Exception  6* 

If  ft  witness,  who  hat  been  examined  on  a  former  .occasion,  in 
a  suit  between  the  same  parties,  and  where  the  point  in  issue 


(x)  id.  7«,  9.  (a)  id.  n. 

Cv)  14  John.  404.  lb)  Ante,  187,  8, 

(a)  Vide  tbe  cases  cited  Fbil.  Ev«  (e)  4  Borr,  2057,I>oog.  17h 
^  Am.  ed.  79,  80. 
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was  the  same,  is  since  dead,  vvhat  he  swore  on  the  former  trial 
may  be  proved  by  one  who  heard  him.  And  so,  on  a  «ejCond 
trial,  when  the  witness  who'  swore  on  the  first,  between  the 
fame  parties,  and  to  the  same  point,  is  kept  away  by  the  contri* 
Vance  of  the  opposite  party.  Bat  thp  witness,  who  heard  an4 
undertakes  to  give  the  evidence  of  such  deceased  or  absent  wit- 
ness, must  repeat  his  very  wonis.  and  cannot  be  allowed  to 
swear  merely  to  their  effect ;  and  a  foundation  must  always  be 
laid  for  this  proof,  by  showing  in  a  regular  and  legal  manner,  the 
pendency  and  trial  of  the  former  cause.  (<i) 

The  declarations  of  a  person  in  his  last  moments,  and  under  a 
knowledge  of  his  approaching  dissolution,  are  not  evidence  in  a 
civil  cause,  though  the  contrary  was  formerly  holden  for  law. (e) 

Rule  VIL 

Verdicts,  judgments  and  decrees,  are  not,  in  general,  evidence, 
except  between  the  same  parties  ;  but  between  these,  they  are 
conclusive,  as  to  all  matters  determined  by  them. 

To  this  rale,  there  are  the  following  exceptions,  among  others : 

Exception  1. 

In  order  to  be  conclusive  in  the  second  suit,  the  parties  in 
the  first,  must  sue  in  the  same  quality  or  character  as  in  the  se- 
cond. Thus,  if  I  sue  for  a  claim  in  my  own  right  and  fail,  I  am 
not  precluded  by  this  judgment,  from  aflerwards  suing  for  the 
same  cause,  as  executor  or  administrator  ;  and  so  of  the  like  ca- 
ses. And  it  must,  moreover,  appear,  that  the  same  matter  was 
in  issue,  and  determined,  in  the  first,  as  in  the  second  action. (/) 
I  have  already  considered  this  last  position,  in  speaking  of  the 
plea  of  a  former  action  in  bar,  and  its  kindred  pleas,  ante,  449 
to46L 

Exception  2. 

A  judgment  in  an  action  of  ejectment,  is  conclusive  evidence 
of  the  plaintiff's  title,  as  far  back  as  the  time  of  the  demise  sta- 
ted in  the  declaration,  in  an  action  for  mesne  profits.{g)  And  a 
judgment  is  equally  evidence,  where  the  parties  are  really, 
thoQgh  not  npminally  the  same  in  both  suits  ;  as  where  one  suit 
is  in  favour  of  a  party  beneficially  interested,  and  the  other  in 
favour  .of  bis  tru8tee.(A) 


(<0  Vide  Phil.  Ey.  1  Am.  td.  l^O,        (/)  Vids  Phi].  Et,  tA  Am.  cd. 
SOO,  &  cases  there  ciud.  S2S  to  226,  Si  cirset  there  cited. 

(«)  15  Ma.  2M.  •  (>)  2  Burr.  668.    11  JohH.405. 

ifi)  4  Dall.  130. 
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Exception  3. 

A  verdict  or  judgment  is  eyidence  against  all  such,  as  clatm 
under  the  parties  to  the  suit.  Thus,  if  I  sae  upon  a  promiaso* 
ry  negotiable  note,  and  am  defeated  upon  evidence  of  pajmeDt, 
and  ailerwards  sell  the  note  to  A,  the  judgment  against  me  k 
conclusive  against  A.  So^  if  one  recover  against  me  in  an  ac- 
tion of  detinue  for  a  cow,  and  !  aflenvards  sell  the  cow  to  A. 
the  recovery  is  conclusiye  against  him>  for,  in  both  cases,  he 
claims  under  me. 

Again  : — I  am  sued  in  trespass  or  trover  for  a  chattel,  which 
I  bought  of  A,  who  is  bound  to  warrant  the  title,  and  I  give  A 
notice  of  the  action,  and  a  judgment  goes  against  me;  that 
judgment  is  conclusive  against  A,  as  to  the  title,  in  an  ac- 
tion against  him,  upon  the  warranty.  So,  if  A  is  to  indemnify 
me,  against  a  particular  claim,  and  a  suit  is  commenced  against 
me  upon  which  I  give  A  notice,  and  a  judgment  is  had; 
thiis  is  conclusive  against  A,  as  to  the  amount  of  damages  in  an 
action  for  indemnity.  And  so,  in  like  cases.  And  for  this  doc* 
trine  more  at  large,  as  to  the  admissibility  of  verdicts  and  jodg- 
ments,  with  regard  both  to  the  parties  and  subject  matter,  vida 
Philip's  £v.  2d  Am.  ed.  226  to  230,  and  the  cases  there  cited. 

Rule  VIII. 

A  verdict  or  judgment  in  a  criminal  suit,  in  behalf  of  the  peo- 
ple, is  not  evidence  on  the  same  matter  coming  directlyin  qnet- 
tion  in  a  civil  cause,(»)  if  the  party  wishing  to  avail  himseU'of 
fluch  evidence  in  the  civil  cause,  was  a  witness  for  the  criminal 
prosecution. (^)  If  he  were  not  such  witness,  the  verdict  or 
judgment  would  be,  prima  faciei  evidence.(ik) 

RVLE    IX. 

The  judgment  of  a  court  of  exclusive  jurisdiction,  directly 
upon  the  point,  is  conclusive  between  the  same  parties,  upon 
the  same  matter  coming  incidentally  in  question,  in  another 
court,  for  a  different  purpose.  (/) 

Thus,  the  probate  of  a  will,  by  the  SQrrogaie»  is  condosive 
evidence,  in  civil  cases,  of  the  validity  of  the  will.(m)    And  a 


(0  Vide  Phil.  Kv.  3d  Am.  ed.  (0  Vide  Phil.  Ev.Sd  Am.  ad.  34I« 

231,2.  locates  tbero  cited. 

U  )  18  John.  352.  Cm)  3  T.  R.  125. 

<*)  id. 
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-coBAemnation  of  goods,  ships,  &c.  io  a  court  of  admiralty,  id 
a  proceeding  against  the  thing  itself  condemned,  is,  in  generaU 
coDciusive  evidence  against  all  the  world,  as  lo  the  matter  in 
.questiop,  upon  which  the  condemnation  was  founded,  whether 
such* court  be  foreign,  or  dome8tick.(n) 

But,  what  is  most  material  to  the  court  of  whose  proceedings 
we  are  speaking,  a  conviction  for  any  offence,  by  a  justice  of 
the  peace,  having  competent  jurisdiction,  is,  till  reversed,  or 
quashed,  conclusive  evidence  in  his  favour,  in  an  action  for  any 
proceeding  under  the  conviction.  Thus,  a  conviction  of  hav- 
ing returned  to  a  parish,  after  being  removed,  by  an  order  of 
two  justices,(o)  a  conviction  under  the  2d  section  of  the  act, 
to  prevent  forcible  entries  and  detainers,(;7)  a  conviction,  and 
it  seems  merely  the  warrant  of  commitment  for  a  contempt, 
are  conclusive  evidence  of  the  facts  therein  contained.(9) — 
And  so  in  all  the  innumerable  cases  of  conviction  before  a  ma* 
gistrate  ;  and  they  are  not  bound  to  show  the  regularity  of  the 
conviction  ;  and  even  though  it  be  informal  yet,  if  the  magis- 
trate have  jurisdiction,  it  will  protect  him.(r) 

It  is  a  general  rule,  ivith  respect  to  special  and  limited  ju- 
risdictions, that  where  a  person  acts  as  judge,  within  his  Juris- 
diction, he  will  not  be  liable  to  have  his  judgment  examined,  in 
any  action  brought  against  him.(9)  Hence,  the  facts  upon 
which  the  conviction  is  founded,  cannot  be  traversed. (<) 

The  validity,  and  conclusiveness  of  all  proceedings  before 
Justices,  and  other  inferior  tribunals,  may  always  be  questioned 
by  showing  that  they  had  no  jurisdiction  of  the  subject  matter. 
(u)  Thus,  should  a  justice  try  aft  assault  and  battery,  slander, 
malicious  prosecution,  &c.  his  judgment  would  be  no  protec- 
tion to  him,  or  any.  other  person  acting  under  his  process,  foD 
all  bis  proceedings  are  merely  void.(v) 

So,  where  •«  suit  was  discontinued,  by  the  plaintiff's  not  appear- 
ing, and  the  justice  afterwards  gave  judgment  against  the  de^ 
fendant,  without  issuing  process,  or  any  notice  being  given, 
aud  without  the  defendant's  appearing,  it  was  holden  Uiat  this 


(n)  Vide  Phil.  Ev.   8d  Am.  ed.  (0  Phil.  Ev.  3d  Am.  ed.  261,  9, 

2.48  to  251,  tH  casoB  there  cited.  &  cases  there  cited. 

(o)  7  T.  R.  635.    1%  East,  75.  16  (0  1  Ld.  Baym.  467. 

East,  21.    1  N.  B.  L.   114.    Ante,  (u)  Willes^   Rep.   36.  n.  (a)  14 

550,  51.  John.  432.  15  id.  493,  &  vide  ante, 

(»)  8  John.  44. 1  N.  R.  L.  96.  216  to  21a. 

(q)  2  Bay,  1.    Ante,  550,  51.  (v)    14  John.  432.      15  Id.  495. 

(r)   12  Eait,  €7.    16  East,  13.  Ante,  216  to  218. 
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judgment  was  void,  and  might  be  impeached,  even  in  ao  action 
oi  debt  on  the  judgment  before  another  ju8tice.(w) 

In  all  caces,  too,  where  a  jadgment  is  fraudulentlv  and  colla- 

Mvely  obtained.  It  may   be  impeached,  and  avoided  for  that 

cause,  be  It  rendered  ia  a  court  of  the  highest  or  lowest  juris- 

diction.(x)    And  this  is  one  ground  taken  bv  Mr.  Justice  Piatt 

f   *^%^^'' .'>f  ^M'^rdv.  Spencer,  above    cited  from    15* 

l^eZMeiX^^'  ''"''""  "^  •*'""^^  "^  •"«  -«  -»- 

-liJif  T**r*  °*^  ""y  ^"''*'«"  ^''rt'  »f  competent jurisdicU«. 
directly  deciding  a  question,  which  was  properly  cognizable^ 

the  law  .f  the  country,  seems  to  be  conclusive  hire,  if  tJJ 

•ame  question  arise  incidenUy  between  the  same  parties  in  thi. 

country     And  on  lU.  coming  directly  in  question,  it  is.  priJT 

c«,  evidence.    And  the  judgment  of  a  court  in  a  neig'bboanW 


SECTION  m. 


OF  PAROL  EFIDEJfCE    TO  EXPLAIU  OR  COimiADICT 

Of  parol  evidence,  in  order  to  ezpiain  written  i««i:n.».«  «i.- 
hw  is  very  sparing  in  its  admission.  Ln  whh  r^To^ivS^ 

a  justice,  1  shall  be  very  brief  id  considerina  them.     Th« 
Se^S  of  ttm"  ■  r""**  """  ^  .concern! d.  ,^„»  ^^ 

t « nnctiSmpoi  ::'porhrf::e':f7tTici'''^  'rr 

It.     It  18  the  duty  of  a  court  of  lusfJr**    ♦«  «!  i,  "P'»*n 

•;:♦  of  it,  and  giv/it  effect  an^l  conSncV  «  a  conUn«v? 
ded  this  can  be  done,  upon  .  consideration  of  Xt;7il^"lli 


OF  PAROL  EVIDENCE,  *€•  585 

howcTer,  this  is  impossible,  it  most  be  rejected  as  void  ;  for  it 
caoDot  be  bolstered  up  bj  the  explanatioo  of  witnessess. 

But  it  is  different  where  the  contract  appears  to  be  certain 
fipon  the  face  of  it  ;  and  the  difficoltj  arises  from  some  extria- 
sick  matter,  called  a  loUent  ambiguity »  As  where  there  are  sev- 
eral persons  or  things,  which  will  answer  to  the  description  of 
the  persons,  or  subject  matter  of  the  agreement.  Thas,  if 
James  Jackson  agree,  in  writing,  to  sell  his  horse,  to  John  Dot^ 
and,  there  be  two  or  more  persons,  of  that  name,  parol  evi- 
dence may  be  given  to  show  which  was  intended  by  Jackson* 
So,  if  Jackson  sell  Doe  his  black  horse,  and  he  have  two  black 
horses,  parol  evidence  may  be  given  to  show  which  was  inten« 
ded,  and  so  in  the  like  instances.  The  doctrine,  at  lar^e,  on  the 
subject  otlatent  and  patent  ambiguities^  may  be  found  in  Philips' 
£v.  410  to  423,  2d  Am.  edition,  and  the  cases  there  cited  ; 
but  they  have  a  very  rare  application  to  any  proceeding  before  ' 
a  justice. 

You  cannot  give  parol  evidence,  to  contradict  a  written  con- 
tract of  any  kind  ;  as  to  vary  the  provisions  of  a  deed,  the 
condition  of  a  bond,(2)  or  the  time  of  paying  a  promissory 
DOte,  &c.(a)  But  you  may  show  another  writing  executed  at 
the  same  time,  to  defeat  or  vary  the  written  contract,  of  eqnal 
degree  with  the  first';  for  the^e  will  be  deemed  parts  of  the 
same  intire  contract.(6)  And  you  can  show  by  parol,  when  a 
written  contract  was  delivered,  if  this,  become  material  ;  for, 
from  that  time,  it  takes  effect ;  and  so,  you  can  show  any  agree- 
ment between  the  parties,  by  parol,  varying  the  time  of  pay- 
ment or  other  terms  of  the  contract,  even  in  case  of  a  deed  or 
promissory  note,  as  between  the  immediate  parties  thereto, 
though  not  so  as  to  affect  an  innocent  indorsee,  io  the  fair 
course  of  trade.  But  it  is  conceived  that  such  subsequent  a- 
greement  must  be  upon  some  new  consideration,  or  otherwise 
it  will  not  bind.  And  so,  where  a  writing  is  expressed  to  be 
upon  divers  considerations,  or  for  value  received,  or  the  like» 
you  can  show  what  the  consideration  in  fact  was,  if  this  become 
material.  When  it  is  said,  that,  a  written  contract  cannot  be 
contradicted,  it  must  be  understood  as  applying  to  the  parties 
themselves,  to  the  contract,  or  those  claiming  under  them  ;  for 
whenever  it  becomes  material  for  any  other  person,  who  is  to 
inquire  into  any  part  of  its  provisions,  he  may  show  the  truth 
of  the  case  in  all  respects,  by  parol,  or  other  proper  evidence, 
even  though  it  contradict  every  part  of  the  written  contract 
Thus,  if  he  wish  to  makq  it  out  a  conveyance  in  fraud  of  cred- 


(«)  18  John.  45.  (b)  18  John.  4S. 

(a)   S  Cftmpb.   Rep.  S7.     Skin* 
Kef.  <4« 
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ttore  and  so  on  ;  or  to  show  that  a  bill  of  sale  betvreeii  othet 
parties,  though  absolute  in  its  terms,  was  iatended  as  a  mort* 
gage  ;  this  may  be  done,  where  the  inquiry  becomes  material. 
(c)  And  we  have  seen,(cQ  that^a  receipt,  or  other  written  ac- 
knowledgment, or  memorandum,  between  the  parties,  is  not  a 
contract  within  the  above  rules,  and  therefore  may  be  contm^ 
dieted  by  parol  evidence,  even  as  between  the  parties  them- 
selves.   ) 

• 

This  doctrine,  as  to  the  contradiction  of  written  evidence  by 
parol,  may  be  found  at  large,  in  Philips'  £v.  2d  Am.  ed.  4^3  to 
448,  and  the  cases  there  cited. 


SECTION  IV. 

now  FAR  BOOKS  OF  ACCOUNT  ARE  EFJDENVE,  Ijr  FA- 
FOUR  OF  THE  PARTY  KEEPING  THEM. 

The  cause,  in  which  the  admissibility  of  a  party's  books,  as 
evidence  in  his  favour,  was  established,  and  restricted,  origina- 
ted in  a  justice's  court,  where  this  species  of  evidence  is  mdch 
oftener  introduced,  than  before  any  other  tribunal.  Tka^ 
sued  Fosburgh^  before  a  justice,  for  butcher's  meat,  furnishej 
by  him  to  Fosburgh^  and  bis  family.  Tkayer  proved,  Ist,  thai 
he  had  been  in  the  daily  practice  of  supplying  Fosburgk, 
and  his  family  with  meat,  during  the  period  for  which  be  claim- 
ed payment.  2d.  He  proved  by  some  of  those  who  had  dealt 
with  him,  that  he  kept  just  and  honest  accounts.  3d.  Th^if  he 
had  no  clerk..  He  then  offered  his  books  of  account  in  evi« 
dence.  They  were  objected  to,  but  admitted  by  the  justice, 
who  gave  judgment  for  lyiayer,  Fosburgh  removed  (be  cause 
by  certiorari,  into  the  Supreme  Court,^e)  where  the  judgcnent 
was  affirmed,  and  the  following  Vestrictions  laid  down,  within 
which  all  account  books,  without  regard  to  the  particular  em- 
ployment of  the  party  keeping  them,  are  made  evidence  in  his 
6vour. 

1.  The  charges  to  be  proved,  must  be  such  as  are  matter  of 
book  account    A  book,  therefore,  would  not  be  evidence  of 


Ct)  18  John.  173,  per  Plttt,  J/.  («)  12  Jojin.  462. 

(d)  Ante,  577, 
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iraiiey  lent,  Imd  nod  receired  or  paid,  laid  out,  and  etpended^ 
tor  the  Qfe  of  the  opposite  party. 

2.  They  Ate  Dot  ^vid^nce  of  a  dingle  charge  $  becanfie  there 
txiflto,  10  sach  <iase,  do  regular  dealing  between  the  parties, 

3.  They  afe  not  to  be  admitted,  where  there  fire  several 
charges,  noless  a  foandation  is  first  laid  for  their  admission  by 
proving, 

1.  That  the  pdriy  had  no  cUrk. 

S.  That  same  of  the  articles  charged,  had  betn  delivered* 

3.  That  ^  hooks  ptoduced^  are  the  aecowU  books  of  thi 
party. 

4.  Ite  must  prove^  by  those  who  have  dealt ^  atid  SittiUd  with 
Amu,  that  he  keeps  fair  ana  honest  accounts. 

Under  these  restrictions^  they  are  evidence^  to  bi  left  to  thejury4 

Piatt,  J.  dissented,  and  concludes  a  tery  able  opinion,  with 
these  remarks  :  "  The  rule,  as  now  proposed  to  be  modified^ 
is  Tery  complicated,  and  difficult  in  its  application  ;  and,  there-* 
fore,  eitremely  liable  to  be  misapplied  and  perverted,  espe« 
cially  in  justice^s  courts,  inhere,  according  to  the  established 
rules,  in  regard  to  setting  aside  verdicts,  in6nite  frauds,  and 
oppression,  may  be  screened,  by  the  latitudinary  powers  of  ja-» 
ries,  in  the  application  of  such  a  complex  rule.  The  case 
Would  seldom,  indeed,  occur,  where  Ibis  Court  could,  on  josti* 
fiable  grounds,  control  the  verdict  of  a  jury,  upon  the  point 
tiow  under  consideration.  I  think,  therefore^  the  Judgment  (^ 
the  court  below,  ought  to  be  reversed/^ 

ft 

9 

fiy  the  above  decision,  account  books  are  mnde  evidence  for 
At  consideration  of  a  jury,  or  which  is  the  same  thing,  the  jus^^ 
l»€e,  where  no  jury  is  called  for  by  either  party*  But  the 
weight  of  such  evidence,  in  the  scales  of  justice,  is  not,  and 
GOuld  not  be  assigned,  and  ttiust,  therefore,  depend  for  its  cred" 
tt,  when  introduced  I  upon  Various  circumstances,  calculated  to 
increase  or  diminish  its  force,  in  the  view  of  enlightened  ezpe<« 
lience.  The  above  remarks  of  his  honour  Judp;e  Piatt,  are 
•officient  to  inculcate  extreme  Caution,  in  the  applicatioti  of  t|ie 
tule  laid  down  by  a  majority  of  the  Supreme  Court* 

And  I  cannot  enlarge  upon  this  topic,  more  nsefully,  than  by  . 
introducing  the  remarks  of  Chief  Justice  Penniogtoo,  io  bit 

74 
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excellent  treatise  upor.  the  justice's  court  of  New-JerBey,(y  ) 
upon  a  similar  rule,  whicb  prevails  io  the  courts  af  tliat  state. 
**  Books  of  account,  are  very  frequently  produced  in  e?  idence. 
The  manner,  that  books  are  kept  in  the  country,  renders  tbeiB» 
in  many  instances,  very  unsatisfactory  evidence,  and  makes  it 
necessary  to  examine  them  with  caution.      They  are  admitted 
from  the  necessity  of  the  thing,  in  derogation  of  an  aocieot 
principle  of  the  common  law,  that  a  party  ought  not  to  be  per- 
mitted to  furnish  evidence  for  himself.  The  constant,  continued, 
and  repeated  dealings,  and  daily  intercourses  of  a  commercial 
or  pecuniary  nature,  which  one  citizen  hath  with  another,  es- 
pecially as  the  country  approximates  to  a  manufacturing  and 
commercial  state,  renders  it  next  to  impossible,  to  call  witness- 
es to  every  transaction  of  the  kind,   and  very  laborous  and  ia- 
convenient  to  reduce  to  writing,  under  the  hand  of  tlie  party, 
every  contract  which  our  wants,  and  interests  are  hourly  lead' 
ing  us  to  engage  in.     This  hath  given  rise  ta  the  practice  of 
memorandums,  in  the  form  of  books  ;  if  these  memorandams 
are  to  have   no  effect,  it  would  be  a  useless  waste  of  time  to 
keep  them.     These    memorandums,  or  books  of  accounts,  are, 
by  the  general  assent  of  the  community,  received  as  evidence 
of  the  transaction  written  in  them  ;  and  have,  at  length,  receiv- 
^  ed  the  sanction  of  our  highest  courts  of  justice.     Being,  how- 
ever, the  acts  of  the  party  producing  them,  and  made  by  him- 
self, for  the  purposes  of  evidence,  they  are  so  far  from  being 
conclusive  evidence,  that  they  are  liable  to  the  strictest  scruti- 
ny, and,  at  most,  presumtiveevidence  ;  and  as  such,   like   all 
other  presumptive  evidence,  liable  (o  be  rebutted  or  counter- 
acted by  every  kind  of  evidence,  that  can  be  raised  against 
them.   -There  is  one  essential  requisite  to  the  introduction  of 
these  books,  which  is,  that  the  party  offering  them  in  evidence, 
must  tirst  prove   that  the  book  he  offers,  is  his  book  of  account, 
in  \\  hich  he  usually  enters,  and  keeps  his  general  accoonti 
with  those  persons  with  whom  be  deals  ;  for,  if  a  man  was 
to  keep  one  book  for  one  man^s  account, and  another  book  for' 
another,  thef^e  books  would  not  be  such  account  hooks  as  he 
would  be  entitled  to  give  in  evidence  ;  besides,  it  is  essential, 
that  the  books  offered,  are  made  to  appear  to  be  the  act  ual 
books  of  the  person  offering  them,  and  not  the  books  of  anj 
other  person  ;  also,  that  it  is  not  a  book  made  up  for  the  occa- 
sion,  but  .a  book  in  which  the  person  offering  it,  keeps  the  ac- 
count of  his  ordinary  dealings,  and  a  book  of  original  entry. — 
Books  of  accounts,  derive  much  of  their  credit  m>m  the  mao- 
ner  in  which  they  are,  or  ought  to  be  kept,  that  is,  that  they 
are  a  kind  of  diary,  or  daily  journal  of  the  transactions  of  the 
persons  who  keep  them»  who  enter  every  sale,  or  alher  act, 


(/)  Penn.on  small  causes,  153, 
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as  it  occars.     Books  kept  in  this  way,  are  entitled  to  the  more 
credit,  from  two  causes  ;  first,  that  a  memoninduoi.made  of  a 
transaction  at  the  time  that  it  took  place,  is  more  likely  to  be 
correct,  than  if  it  is  entered   from  memory  some  time  after- 
wards ;  second,  men  are   more  likely  to  be  tempted  to  make 
false  entries  in  their  books,  a  lon^  lime  afler  the  transaction 
hath  happened,  and,  freqaently,  after  a  difference  hath  taken 
place,  than  at  the  time  and  place  of  the  original  transaction. — 
Some  persons  keep  their  books  in  this  way  : — They  have  but 
one  book,  and  that  in  the  nature  of  a  ledger,  wherein  they 
open  on  one  page,  one  man^  account,  and  on  another  page,  an- 
other man^s  account,  and  keep  no  day  book  at  all.     Books  kept 
in  this  way,  open  the  door  for  the  grossest  frauds  and  iiyuslice  ; 
and  the  most  scandalous  iniquity  is  daily  practiced  under  it. — - 
I  am  clearly  of  opinion  myself,  that   books   kept  in  this  way, 
.  ought  never  to  be  suffered  to  appear  in  a  court  of  justice. — 
But  the  law  is  otherwise,  and  they  must  be  admitted,  the  same 
as  other  books,  ivhen  proved  to  be  the   ordinal y  books  of  ac- 
count of  the  person  offering  them,  in  which  he  makes  his  ori- 
ginal entries.(g)      But  they  ought  to  be  considered  the  most 
suspicious  testimony,  which  can  be  offered,  little  better  than  the 
declarations  of  the  party,  in   his  own  favour.   (Vide  2  Mass. 
Rep.  217,  ^c.)    Entries  are  frequently  made  afler  the  contro- 
versy commences,  and  accounts  opened  years  afler  the  trans- 
actions have  taken  place,  which  gave  rise  to  them.      And  I 
would  here  observe,  that  because  the  law  permits  books  of  ac- 
count to  be  given  in  evidence,  that  is,  shown  to  a  court  and 
jury,  it  by  no  means  gives  a  validity  or  authority  to  the  con- 
tents of  them  ;  but  the  justice,  or  the  jury,  in  case  the  trial  is 
by  jury,  must  draw  their  own  conclusions.      The  character  of 
the  man  who  keeps  the  books,  the  fairness  or  unfairness  of  the 
books  from  their  appearance,  the  time  and  manner  of  makings 
the  entries  ;  whether  the  items  are  in  the  ordinary  course  of  a 
man's  trade  or  business,  or  of  an  extraneous,  and  suspicions 
nature  ;  whether  any,  and  what  other  evidence  is  given  to  cor- 
roborate the  charges  ;  all  these  are  proper  subjects,  for  the  due 
consideration  of  the   justice    or  jury."      (And   vide  4  Mass. 
Rep.  466.) 

A  book  of  account  ought  not  to  be  -received  in  evidence, 
where  no  price  is  fixed  to  the  items  charged.  (1  Southard's 
Rep.  370.)  And  it  ought  to  contain  the  first  entries  or  chargen 
by  the  parly,  made  at  or  near  the  time  of  tha^ansaction  to 
be  proved,  and  ,when  the  contrary  is  discernible  from  the  face 
of  the  book,  or  comes  out  in  evidence,  they  ought  tol)e  reject- 


ee) Vide  13  Mass.  Rep.  427.  2  id, 
217.  ^ 


588  INCOMPETNCY  OF  WITNESSES, 

ed*  (2  Alasf.  Rep.  217.)  Fraudulent  tippearaoces  or  circtimtlaii^ 
ces,  such  as  gross  aod  material  alterations,  false  additions^  &g, 
are  also  objections  to  the  competency  oC  the  book  in  wbicb 
thej  are  discoverable,  or  ^ain^t  which  tbe^*  majrbe  proved  iq 
•oymaiMitr.  (id.) 


SECTION  V. 
OP  THE  IJ^OJiPETEJfCY  OF  WJTJ^SSES. 

This  arises,  1st,  for  want  of  understanding  ;  2d,  from  defect. 
p(  religious  principle  ;  3d,  frorn  io&my  of  character  ;  4th, 
from  interest ;  6tb,  from  the  relation  of  attorney,  solicitor,  or 
counsel,  and  client.  This  question  of  cotnp^lency^  belongs  ex? 
clusively  to  the  justice  ;  as  the  question  of  eredibility  does  to 
the  jury,  ^or  justice  setting  in  their  stead)  afler  the  witness  is 
Hworn.  Ir  the  witness  is  incompetent^  he  cannot  be  sworn  ;  tf 
be  is  incredible^  be  is  not  to  be  believed  wheQ  sworn. 

In  addition  to  the^  heads  of  incompetency  above  mentiooed, 
it  IS  proper  to  notice,  that  a  slave  is  an  incompetent  witness, 
in  a  civil  suit  ;{h)  but  this  does  not  preclude  a  free  black  froni 
swearing  to  facts  which  took  place  while  he  was  a  slave  ;(»} 
and  where  he  is  manumitted  by  an  infant,  who  has  power  to  re- 
voke the  manumission  on  coming  of  age,  yet  this  is  only  an  ob* 
jection  to  bis  credit,  but  not  to  his  competency,  (j  ) 

1.  Persons  insane,  idiots  and  lunaticks,  under  the  infloeoce 
of  their  malady,  are  incompetent,  though,  if  they  enjoy  Iuci4 
intervals,  they  may  testify  dqring  such  interval,  if  they  ap- 
pear to  have  sufficient  reason.  Even  a  person  bom  deaf  ao4 
dumb,  may,  if  he  appear  to  have  sufficient  undferstaodiog,  give 
evidence  through  an  interpreter  by  signs,  (ib) 

Children,  who  do  not  understand  the  moral  obligation  of  ao 
oatbt  cannot  be  examined.  Bnt  if  they  do  nnderstand  socb 
obligation,  they  may  be  sworn  at  any  ^e.  If  capable  of  distin- 
guishing between  good  and  evil,  they  may  generally  be  sworn  ; 
and  if  the  child  appear  to  have  good  sense,  bat  not  to  nnder- 
stand his  duty  when  sworn,  he  may  be  instructed  by  the  joa» 
tice,  or  some  judicous  person  appointed  by  him.     This  may  bm 


W  t  N.  R.  L.  t97,  ^,  19, 4  DalL        O* )  10  id.  IM. 
145.  n.  (I)  (£)  Vide  PhH.  Er.  t  km.  cd.  I4. 

it)  1  John.  508^  |c  cftses  thsro .  cilad.  |^  Joha.  149, 


^ 
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>!one  oo  the  spot,  and  in  the  mean  time,  the  trial  may  be^nspen* 
Aed.    buch  .evideaoe  mjuat  always,  however,  be  upon  oath.(/) 

Witnesses  may  be  examined  as  to  the  competency  of  a  luna» 
(ic,  &c.(m)  thoiigb  the  jasuat  and  most  satisfactory  mode  is,  by 
•the  inspection  and  examination  of  the  witness  himself.  And 
wheie  the  justice,  from  tbis  mode  of  examination,  is  satisfied 
.that  ttie  witness  is  intoxicated,  he  should  not  be  permitted  to 
.testify,  it  being  a  temporary  privation  of  reason. (n) 

2.  Every  person  who  believes  in  a  God,  and  a  future  state  of 
jewards  and  punishments,  may  be  sworn  as  a  witness,  althougt^ 
be  do  not  bcheve  in  the  truth  of  the  gospels*  U'hus,  a  Jev, 
Mahomtiany  Gwtooj  or  infidel  of  any  country,  may  be  a  witness, 
and  they  are  to  be  sworn  according  to  the  form  which  they 
jtbink  the  most  binding,  and,  accordingly,  a  Jew  may  be  sworn 
.on  the  Fenteieuch^  or  a  Mahometan  on  the  Koran^  he.  But  athe- 
ists, and  such  iu^dels  as  profess  not  any  religion,  natural  or  re* 
yealed,  that  can  bind  their  consciences  to  speak  the  truth,  are 
excluded  from  being  witnesses  ;  but  the  proper  question  to  put 
jto  a  witness  is,  whether  he  belietes  in  a  God,  and  a  future  state 
)of  rewards  and  puqishments.(o) 

It  has  been  decided  in  Massachusetts,  that  although  a  witness 
idishelieves  in  a  future  state  of  existence,  yet  he  is  corapltent^ 
-  jAnd  the  question  goes  only  to  bis  credibility. (p)  But  the  di- 
irect  contrary  has  been  recently  decided  in  this  state  ;  and  if  ao 
jadult  has  recently  declared  such  belief,  in  a  deliberate' manner, 
this  will  exclude  him,  though  it  is  competent  to  show  that  he 
jias  conscienciously  chan&^ed  such  belief,  and  thereby  restore 
his  competency.  But  he  cannot  be  called  upon  at  the  trial  to 
jrecaot  his  former  opinion,  or  deny  the  declarations  proved 
i^insthim  ;  nor  is  he  at  all  to  be  questioned  a^  to  his  religious 
£reed,  when  he  is  objected  to  as  an  mfidel.  When  an  infant  Is 
lexamincd  on  this  subject,  it  is  with  the  view  to. test  their  capa- 
/city.  and  determine  their  understanding  of  the  nature  and  obli* 
^tioo  of  ao  oath.(}) 

By  our  statute,  tess.  36,  ch.  13,  s.  16,  1  N.  R.  L.  386,  ady 

person  having  conscientious  scruples  about  l.iying  his  right  hand 

pn,  and  kissing  the  gospels,  may  be  sworn  by  raiding  his  right 

.  hand,  and  swearing  by  the  ever  living  God.     And  by  the  nej^t 

section,  if  either  of  the  above  mod^s  be  conscientiously  objec* 


(0  Vide  Phil.  Ev.  t  Am.  cd.  |4,        ro)  Vide  Ptiil.  £t.  2d  Am.  ad.  18 
|5,  ^  caMs  there  cited  to  90. 

fm)  10  John.  36$.  (p)  15  Mass.  Rep.  1^4. 

In)  16  id,  149,  (f)  18  John.  9f .  Vide  4  Day,  61. 
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lionable  to  him,  he  may  make  his  flolemn  affirmation,  vrhich  it 
the  usftal  mode  in  which  quakers  give  their  evidence. 

The  mode,  in  which  the  witness  is  sworn,  is  to  be  gathered 
from  him  on  his  own  suggestion,  or  on  his  examination  before 
swearing  him. 

3.  Where  a  person  is  indicted,  found  guilty,  and  jadgment 
rendered  against  him  for  treason  or  felony,  or  any  species  of 
the  crimen  JaUi^  such  as  forgery,  perjury,  subornation  ofpeija- 
ry,  barratry,  or  other  the  like  offences,  which  necessarily  imply 
falsehood  ;  or  for  a  conspiracy  to  accuse  another  of  a  crime, 
bribing  a  witness  to  absent  himself,  and  not  give  evidence,  or 
winning  in  certain  games  by  fraud,  where  the  statute  declares, 
that  the  criminal  shall  be  deemed  infamous,  in  all  these  cases, 
he  is  an  incompetent  witness  ;  but  the  prosecution  must  have 
actually  gone  to  judgment,  and  the  incompetency  of  the  witness 
cannot  be  established,  without  proof  of  the  record  ofconvictioa 
in  due  form,  as  mentioned  ante,  56^,  2.     And  with  re^rd  to 
convictions  in  the  Courts  of  Oyer  and  Terminer  and  General 
Sessions,  if  the  record  be  ]j>st,   the  next  best  evidence  (and 
which  shall  be  presumed  to  exist)  (r)  is  the  transcript  thereof 
required  by  statute,  1  N.  K.  L.  276,  to  be  filed  in  the  Exche- 
quer.   It  is  not  the  kind  of  punishment,  but  the  nature  of  the 
crime,  which  affects  the  competency  of  the  witness. 

This  disability  of  the  witness,  (except  on  a  conviction  of  per- 
jury, for  subornation  of  perjury,  under  the  statute.)  (t)  is  remov- 
ed by  a  pardon,  which  must  be  proved  by  a  production  of  the  par- 
don itself,  under  the  great  seal,  and  if  the  pardon  be  a  conditional 
one,  it  must  be  shown,  that  the  condition  has  been  performed 
For  the  doctrine  more  at  large,  under  this  last  head  of  incom- 
petency for  infamy,  vide  FhiUp's  £v.  2d.  Am.  ed.  22  to  28,  and 
the  cases  there  oiled. 

Nearly  of  kin  to  the  principle  I  have  just  been  considering, 
is  that  which  precludes  a  party  to  a  negotiable  instrument,  as 
the  indorser,  payee,  maker,  &c.  of  a  bill  or  note,  from  being  a 
witness  to  prove  it  void  in  its  creation  ;  as  that  it  was  given  on 
an  usurious,  gaming,  fraudulent,  or  other  consideration,  which 
would  destroy  its  validity,  (r)  But  any  fact  subsequent  to  the 
creation  of  the  instrument,  C\.  e.  its  delivery  and  going  into  op- 
erjition,)  by  which  it  is  discnarged,  or  tending  to  its  discharge, 
may  be  proved  by  a  party  thereto,  if  he  be  otherwise  disinlcr- 


S  14  John.  183.  n.  (b)  where  all  the  cases  to  ibi> 

1  N.  R.  L.  171.  point  are  cited.    ' 

(0  Vide  Phil.  E?.  24  Am.  ed.  33, 
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ested  betiveen  the  parties  litigaot ;  as  that  it  has  beeD  altered, 
paid^  indorsed,  when  over  due,  that  the  indorsement  was  mere-* 
ly  io  trust  for  the  payee,  or  that  an  accommodation  note  had 
been  converted  by  a  party  to  whom  it  was  delivered  to  be  dis- 
counted. S09  that  the  agreement  to  accept  was  conditional.(u) 
But  an  indorse r  cannot  be  a  witness  to  prove  usury  in  the  trans^r, 
in  a  suit  against  the  maker;(T))  though  a  second  indorsee  may  be 
a  witness  to  prove,  that  a  third  indorser  had  said  that  he  bad 
received  and  discounted  the  note,  on  an  usurious  contract  or 
consideration,  (w) 

4.  The  head  ofinterest  is  the  most  extensive  in  its  operation 
to  exclude  witnesses,  and  the  most  difficult  in  its  application  for 
that  purpose,  perhaps  of  any  in  the  whole  doctrine  of  evidence. 
The  true  rule  is,  that  when  a  witness  is  interested  in  the  event 
of  the  suitf  to  swear  in  favour  of  the  party  who  calls  hitn,  he  is  *n- 
competent :  that  is  to  say,  if  the  witness  is  called  to  swear  a  judg* 
ment  into  existence,  which  would  be  evidence  for  him,  or  to 
swear  down  a  judgment  which  would  be  evidence  against  him, 
in  any  future  action  to  be  brought,  or  which  might  be  brought, 
for  or  against  him,  or,  if  he  will  directly  gain  or  lose  by  the 
event  of  the  suit,  he  is  an  incompetent  witness,  otherwise  not. 
(x)  These  are  always  the  true  and  only  points  of  inquiry. 

It  is  no  objection  to  the  competency  of  a  witness,  that  he  may 
feel  a  strong  bias  upon  his  mind,  .from  being  a  relation  of  the 
party,  however  near  ;  nor  is  it  an  objection,  that  he  has  an  in- 
terest in  the  (^pestion,  that  is^  having,  or  being  likely  to  have  a 
suit  turning  on  the  same  point,  with  the  one  in  which  he  is 
sworn,  or  expecting  some  benefit  from  the  result  of  the  trial,  or 
by  standing  in  the  same  situation  with  the  party,  being  a  joint 
trespasser  or  wrongdoer,  and  therefore  liable,  or  even  subject- 
ed to  a  separate  pction  for  the  same  wrong ;  or,  that  he  h;is  a 
like  demand  with  the  party  calling  hiov  against  the  defendant » 
for  wages  or  other  thing,  or  being  sep^ately  liable  on  the  same 
contract,  or  it  being  likely  that  the  verdict  in  the  cause  in  which 
be  testifies,  m&iy  reach  the  ears  of  another  court  or  jury,  and 
influence  their  decision  ;  and  so,  the  witness  who  borrowed  the 
money,  may  be  a  witness  in  an  action  qui  tarn,  for  the  usury, (^)' 
whether  he  has  repaid  the  money  or  not.     So  a  witness  is  com- 
petent to  prove  acts  which  he  has  done  under  a  bare  authority, 
although  he  may  feel  an  interest  to  make  them  seem  regular. 
Indeed,  all  servants,  agents,  attorneys,  guardians,  and  other  trus- 
tees, are  none  of  them  incompetent  witnesses,  as  to  the  subject 


I 


u)  id.  (x)  Vide  14  John.  SC. 

r)  10  Mass.  Rep.  502.  (^)  Vide  ante,  344,  5. 

w)  17  John.  176. 
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of  their  trust  or  agency,  merely  on  the  grotiod  tbat  tbejr 
possibly  be  liable  to  ao  action  for  what  they  have  dotte. 

In  all  these,  anil  other  casest  the  mere  circmmtattee  fliat  thc^ 
witness  thinks  himself  interested,  ought  not  to  exclude  him,  bat 
the  justice  should  inquire  into  the  nature  of  the  interest^  wad 
unless  he  finds  it  to  be  such  as  the  taw  recogniaSes,  wbaterer 
the  opinion  of  the  witness  may  be,  he  should  be  sworn,  and  hw 
situation  be  leA  to  be  taken  into  account,  in  estimating  his  ere-* 
dibility.(2r)     £?en  an  honorary  obligation  will  not  disqoalifj  • 
witness,  (a)     But  where  a  witness  conceives  himself  to  be  l^al- 
ly  interested  y  and  that  impression  cannot  be  removed  bj  expl»« 
nation,  the  current  of  authority  in  this  country  seeoos  Co  h%  ia 
fiivour  of  his  exclusion,  even  though  he  have  no  real  interesL(6) 

One  of  the  parties  may  be  etamtned  as  a  witness  by  coDMiit ; 
(c)  and  a  master  may  be  a  witness,  in  an  action  for  the  trespas, 
or  other  injury  done  by  his  servant,  although  the  msister  him* 
self  be  liable  for  the  same  injury  ;(d)  and  a  man  liable  to  be  ra- 
ted, may  be  a  witness  against  a  defendant  in  an  action  to  recor* 
er  money,  in  behalf  of  the  town<(6) 

Having  now  noticed  the  cases  wher<*  this  rule  of  interest  doe4 
not  apply,  let  us  take*the  ciise,  where  the  judgment  in  ^voar  of 
the  party  calling  the  witness,  may  be  used  in  an  action  after* 
wards  brought  by  or  against  him,  either  to  establish  tome  claia 
in  his  (avonr,  or  to  defeat  some  claim  against  him. 

1.  Where  it  would  be  evidence  for  him.    The  case  osoally' 
put  to  illustrate  this  part  of  the  rule,  is,  where  ail  the  inhabit- 
ants of  such  a  town,  village,  island,  or  other  particular  place, 
claim  a  customary  right  of  common,  either  for  the  pasture  of 
their  cattle,  or  of  fishing,  &c.  in  a  certain  place,  which  is  to.be 
proved  by  immpmoriHl  MJ^age.  In  such  rase,  a  verdict  and  judg^ 
ment  for  one  of  the  inhabitants,  who  claim  tliis  common  right, 
in  a  suit  where  such  right  is  in  question,  wonld  be  evidence  to 
support  the  custom  in  favour  of  another.     Now  suppose  one 
of  the  inhabitantfi  is  sued  in  trespass,  for  availing  himself  of  Ibis 
fight  of  common,  and  he  pleads  the  prescription  as  a  justifica* 
tioUi  none  of  his  co-claimants  could  be  witnesses  to  sustain  the 
ple9*    But  this  is  not  because  his  feelings  may  be  friendly  to  m 
support  of  the  plea,  nor  because  be  stands  in  th^  place  of  the 


(m)  Vide  Phil.  Ev.  2d  Am.  ed.  p.  (e)  TS  John.  Sl7. 

94  to  43,  ik  catet  there  cUed.  (d)  Doug,  449.  3  East,  346,  366. 

(a)   id.  42,  3.  9  John.  230,  per  14  Jahn.  79. 

C«r.  U)  1  Jehu.  49S. 

(d)  Vide  Phil.  £▼.  2d  Am.  ed.  tnxm 
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^fendant,  and  has  an  interest  in  the  qaestioni  but  becansi3  the 
verdict  and  judgment  in  favoar  of  the  defeodaiu,  would^  in  an 
action  against  the  witness,  for  the  exercise  of  the  same  right, 
at  the  suit  of  the  same  plaintiff,  be  evidence  of  the  cu.otom.'*- 
This  question,  to  be  sure,  concerning  a  prescriptive  righrt  to  a 
common,  which  is  real  estate,(/)  could  not  be  decided  b^  ajns* 
lice's  court,  but  it  is,  nevertheless,  a  very  good  exa0i|  )le,  to 
ahow  the  meaning,  and  aid  in  applying  the  rule.(^) 

Again — I  pay  yon  money,  to  be  paid  over  to  A,  for  a  debt 
which  1  owe  to  A.     In  a  suit  brought  by  A,  against  you  for  the 
money,  he  cannot  make  me  a  witness  against  you,  because, 
should  he  succeed  against  you,  and  collect  the  money,  tho  jndg* 
Dient  and  proceedings  would  be  evidence  in  my  favour,  in  an 
action  afterwards  brought  by  A  against  me  for  the  debt  in  ques*' 
tion,  so  that  1  should  have  a  direct  interest/^)     And  a  person 
selling  goods  under  a  del  credere  commission, (t)  is  not  a  compe* 
tent  witness  for  his  principal,  in  an  action  for  the  price  of  .(.he 
goods  so  sold  ;  for  the  judgment,  &c.  would  be  evidence  in  his 
fevour,  to  prove  bis  commission  in  an  action  for  it  against  hi:» 
priocipal.(J)    In  an  action  in  favour  of  an  executor  or  adminis- 
trator, the  next  of  kin,  or  other  person  interested,  to  increase 
the  fund,  is  an  incompetent  witness  ;  because  such  a  recovery  . 
would  be  evidence  to  swell  his  claim  against  the  plaintiff,  on  a 
bill  filed,  or  other  proceeding  for  an  account. (^)    And  the  same 
principle  would  exclude  the  creditor  of  an  insolvent  debtor^  oc 
the  insolvent  himself,  in  an  action  by  his  assignees.  (I)     Indeed^ 
it  is  a  general  rule  of  evidence,  that  if  the  effect  of  a  witness^a 
testimony  will  be  to  create,  t)r  increase  a  fond,  in  which  he  will 
be  entitled  to  participate,  he  will  be  incompetent. (m)    And, 
within  this  principle,  if  I  have  an  order  from  the  plaintiff,  to 
pay  me  money  out  of  a  judgment  when  recovered,  whether  he 
has  accepted  the  order  or  not,  I  am  an  incompetent  witness  ill 
the  support  of  the  recovery.(n) 

2,  Where  theVerdict  or  finding  of  the  justice  would  be  evU 
dence  against  the  witness,  should  it  be  adverse  to  the  party  callr* 
ing  him. 

Varioos  cases  of  this  kind,  most  have  occurred  to  the  mind 
of  almost  every  man,  who  has  had  the  least  concern  with  busi- 
ness.   Where  the  witness  has  agreed  to  indemnify  the  party 


</)  2  John.  185.  Ante.  493,  4.  (k)  '. 

(g).l  T,  R.  302.  3  id.  ^3.  2  JobQ.        (0  i 

'9: .  («) 


(k)  1  MoBi.  Rep.  239. 

,„ (0  5  John.  427. 

170.  (m)  id.  238.    2  Dall.  50.  1  Ma«; 

h)  4  BiDoey,  80.  Rep.  239.  2  Day,  466,  %  ManC  458«^ 

[%)  Vide  ante,  44,  5.  (n)  1  Caiii«ji|  1364. 


}  If- Maw.  R«yp.60. 

75 


{^4  INCOMPETENCY  OF  WITNESSES.. 

calliag  him,  ac;ain6t  the  event  of  the  suit,  or  the  costi  of  tibt^ 
suit,(f>)  or  i^  a  partner,  joint  debtor,  or  surety,  in  the  matter  io 
question,  or  the  drawer  ot  a  bill,  or  the  iridorfter  of  a  note,  aod 
is  called  h9  a  witness  in  an  action  by  the  holder,  in  all  theae  ca- 
ses, his  incerest  is  obvious.  And  so,  in  an  action  against  a  mas* 
ter,  for  the  negligence  of  his  servant,  the  latter  cannot  be  a  wit* 
ness  to  disprove  his  negligence,  for  he  is  answerable  over  to  his 
master,  and  the  verdict,  &.c.  against  his  master  will  be  coucio- 
sive  of  the  amount  of  damages,  in  an  aotion  by  the  master  Sfgaiost 

The  bail  Or  security,  either  for  the  plaintiff  or  defendant  in 
the  cause,  as  for  a  non-resident  to  procure  a  warrant,  or  for  the 
defendant  on  his  adjourning,  &c.  is  not  a  competent  witness  for 
bis  principal.  And  in  an  action  against  a  sheriff  for  a  false  re- 
tarn,  his  deputy  is  inadmissible  to  prove  that  he  attempted  to 
make  an  arrest.  Upon  the  same  principle,  the  prochun  arn^y  or 
guardian,  for  an  infant  plaintiff  would  be  incompetent,  thoagb  it 
would  be  otherwise  of  a  guardian  for  the  defendant  (7)  In  an  acr 
tioD  of  trover,  trespass,  &c.  for  a  chattel  against  the  vendee,  the 
▼endor  cannot  be  a  witness,  for  there  is  against  him  an  implied 
warranty  of  title. (r)  And  so,  of  the  vendor  of  a  note  or  other 
negotiable  instrument,  even  though  the  vendee  take  it  at  his 
own  risque  ;  for  the  law  would  still  imply  a  warranty,  that  it 
wa«  not  forged.  (») 

The  question,  whether  the  verdict  or  proceeding  in  the 
eause,  will  be  evidence  for  or  against  the  witness,  is  not  the  on* 
ly  test,  though  some  judges  have  considered  it  so.(/)  Other 
cases  of  disqualification  are,  however,  but  hvr  and  insulated, 
and  1  shall  content  myself  with  illustrating  this  exception  by  the 
ibilowing  : 

Where  A  sues  a  constable  for  taking  bis  goods  on  an  ezeca- 
iioo,  against  B,  the  latter  cannot  be  a  witness  for  the  constable ; 
because,  if  the  latter  succeed,  the  sale  of  the  goods  will  go  to 
discharge  B's  debt.(«)  And  so,  jn  an  action  against  6ne  joint 
owner  of  a  ship  for  repairs,  another  joint  owner  is  inadmissible 
to  prove  the  defendant  one  of  the  oivn^rs,  because  he  thereby 
makes  him  share  a  part  ofUhe  liability  for  the  repairs,  and  gets 
rid  of  so  much  for  himself,  (v)  Nor,  upon  the  same  principle, 
is  one  partner  a  witness  to  prove  that  the  delendhnt  is  also  a 
partner,  (tt?) 


g)  n  John.  57.  (,)  15  Jphn.  «40.  16  id.  »>f. 

)  Vide  cases  cited  Phil.  Sv.  2d  (/)  Phil.  £v.  2d  Am.  ed.  4S« 

Am.  ed.  44.  (u)  S  Bos.  &  Pul.  331. 

M  Vide  ante,  295,  &299.  (t»)  16  John.  89. 

(r)  &  vide  cases  dtod  Phil.  Er.  lui)  2  0eiiau.  £a.  Rep,  4  tu 

S  Aflk  e<l.  48,  a.  ^  '  -^       r«^ 
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Under  this  rule  aa  to  interest,  the  witness  is  inamissiUe,  be 
the  interest  never  so  small  in  amount,  (x)  ^ 

If  the  witness  has  an  interest  ^  inclining  him  to  each  party  alike, 
he  is  a  competent  witness  for  either.(i/)  Thus,  where  1  re« 
cei?e  money  of  you,  to  pay  a  debt  to  A,  and  A  afterwards  soeji 
yoQ  for  it :  you  insist  that!  am  the  agent  of  A,  to  receive  the 
money,  and  that  therefore,  A  is  satisfip.*)  bv  the  payment  to  me  ; 
which  A  denies  :  1  am  a  competent  witness  to  prove  the  agen« 
cy  ;  because,  if  I  va$  agent,  I  am  liable  for  the  money  to  A, 
and  if  f  was  not,  1  am  liable  back  to  you,  so  that  1  am  indii^ 
ferent.(r)  So,  where  a  captain  of  a  ship  borrowed  money 
of  A,  for  the  use  of  the  owners  of  the  ship,  as  A  insist- 
ed, but  thp  owners  deni(>d  it :  In  an  action  against  the  own- 
ers, the  captain  may  be  sworn,  to  prove  on  what  account 
the  money  was  borrowed  ;  being  liable  to  the  plaintiff,  if  bor- 
rowed on  his  own  accoint,  and  to  the  ship  owners,  if  on  theirs, 
(a)  And  where  you  and  1  are  partners,  and  I,  owing  to  A  a 
separate  debt  of  my  own,  drnw  a  bill  upon  B,  in  your  name  and 
mine,  in  favour  of  A,  for  the  debt,  and  B  accepts  the  bill :  In 
en  action  on  the  bill  bv  A,  against  B,  either  you  or  1  are  com- 
petent witnesses  for  either  party  ;  for  if  A  recovers  against  B, 
though  you  and  I  must  make  the  bill  good  to  B,  yet  you  have 
your  remedy  over  against  me,  and  if  A  recovers,  1  am  liable  to 
eccount  to  S,  and  if  not,  I  must  pay  the  amount  to  A  ;  so  that 
we  are  both  indifferent  between  the  parties.(6) 

Again — I  hold  a  note  against  you,  and  indorse  it  to  A  ;  and  af- 
terwards, you  h^nd  me  the  money  to  take  it  xip.  A  sues  yon 
upon  the  note  ;  I  am  a  competent  witness  to  prove,  that  I  paid 
the  money  over  to  A  ;  for,  if- the  plaintiff  fails,  he  can  sue  me  ; 
if  he  succeeds,  I  am  liable  to  you  for  the  money,  as  for  so  much 
received  to  your  use,  and,  although  f  am  also  liable  to  you  for 
the  costs  of  the  action,  brought  by  A,  yet  that  was  held  not  to 
iom  the  scale. (c) 

I  hold  a  note  against  you,  and  indorse  it  to  A  ;  on  a  suit  brought 
by  A,  against  you,  you  release  me,  and  offer  me  as  a  witness^ 
to  prove  that  my  indorsement  was  merely  to  A,  as  my  agent  to 
collect  the  money  for  my  use  :  It  was  decided  upon  such  a  state 
of  facts,  that  I  could  not  be  a  witness  \  because,  if  I  thus  could 
fwear  the  note  back  into  my  hands,  it  would  be  more  to  my  con- 
Tenience,  and  con^queo^tly,  to  my  interest,  than  to  wait  the 
event  of  a  suinigainst  A,  after  a  recovery  by  him,  althotigh  my 
interest-here  would  be  balanced  in  every  other  respect,  except 


■**• 


tx)  11  John.  57.  (fl)  id.  477  n. 

16  Joho.  Rep.  99,  ib)  13  East,  175. 

7  T.  a.  479.  h)  %  Eul,  4^8. 
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ID  the  difference  of  the  remedy,  (d)  And  the  case  of  Owen  r. 
Mann,  3  Day,  399«  was  decided  upoD  the  same  principle.  Yet 
Mr.  Philips  thinks,  that  at  this  day,  in  England,  such  is  not  the 
law,  hut  that  our  consideration  should  he  confined  to  the  broad 
ground  of  interest^  without  regard  to  the  remedy,  which  is,  to 
be  sure,  a  much  more  certain  rule,  and  still  leaves  the  consid- 
eration of  difficulty  to  operate  upon  the  credit  of  the  witnees.— 
(Phil.  Ey.  2d  Am.  ed.  55.) 

In  an  action  hy  the  holder,  against  the  indorser  of  a  promis* 
Bory  note,  the  maker  is  indifferent,  and  may  be  a  witness  for 
either  party ^  being,  at  all  events,  liable  to  the  losing  party. (e) 
And  in  an  action  by  the  holder,  against  the  maker,  the  indorsee 
is  a  witness  for  the  maker,  to  show  payment  of  the  note.(/)^ 

Again — A  constable  has  an  execution  against  you,  and  takes 
your  goods  on  it ;  another  constable  takes  them  from  the  first, 
on  another  execution  against  you,  or  your  landlord  distrains 
them  for  rent ;  you  are  an  indifferent  witness  between  the  con- 
tending cUimants  of  your  goods,  (g)  A  witness  ^competent  on 
the  ground  of  interest,  cannot  be  examined  at  all ;  and  although 
his  interest  relate  to  a  single  point  in  the  cause,  he  cannot  be 
examined  as  to  any  other  point. (^)  It  follows,  from  the  rale  it- 
self, that  the  interest  which  excludes  a  witness  must  be  sach  as 
inclines  him  in  favour  of  the  party  calling  him  ;  for  an  interest 
against  that  party,  makes  him  the  best  possible  witness.(t) — 
Thus,  the  party  escaping  from  execution,  may  be  a  witness  fi>r 
the  constable  in  an  action  against  him  for  the  escape,  because* 
if  a  recovery  be  had  against  the  constable,  it  exonerates  the 
party,  and  his  interest  is,  therefore,  i^aiost  the  constable.(14 
John.  362.) 

From  what  has  been  said,  it  follows  that  no  party  can  be  a 
witness  in  his  own  behalf,  except  by  consent,  save  in  regard  to 
certain  preliminary  matters,  mentioned  ante.  p.  571.  This 
role,  as  it  respect?  being  sworn  generally  in  a  cause,  is  almost 
without  exception ;  for  it  is  impoasible  to  conceive  of  many  ca- 
ses before  a  justice,  in  which  a  party  would  not  be  interested  ; 
(J)  nor  is  a  party  ever  compellable  to  witness  against  himself; 
there  are,  however,  a  (ew  exceptions.  In  an  action  against  se* 
Teral  defendants,  for  a  wrong,  where  one  suffers  judgment  by 
de&ult,  it  is  said  in  England  he  may  be  a  witness  for  his  to- 


(d)  5  T.  R.  578.  ( ;^ )  4  T„hn.  Rep.  295. 

(e)  16  John.  Rpp.  70.    14  Mass.        fO  1  Joha.  159. 
T.  R.  303,  eontra.  yj  Peuu.  on  somll  causes,  131. 


(J)  11  John.  Rep.  128. 
fe)  id. 


185.  Vide  al80|  as  to  this 
ioctrlDOy  17  Jolio.  188, 
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defendant,  he  not  being  liable  to  the  -costs  of  the  issue  tried < 
against  the  other ;  and  he  is  not  released,  whatever  may  be  the 
«vent  of  that  issue. (t)  But  the  plaintiff  cannot  make  him  a 
ivitness  in  sach  case  ;(J)  and  this  rule  has  never  prevailed  with 
regard  to  a  contract. (A:)  Suppose  then,  you  and  1  are  ^ued  be- 
fore a  justice,  in  trover,  for  taking  and  converting  a  chattel : 
I  plead  to  issue  ;  your  merely  suffering  a  judgment  by  de* 
fiiult  would  not  bring  you  within  the  English  cases,  as  a  compe* 
tent  witness  ;  because,  in  a  justice's  court,  notwithstanding 
your  default,  the  court  must  proceed  to  your  trial,  the  same  as 
though  you  had  appeared  and  pleaded  :(/)  Whereas,  in  England^ 
and  so  with  the  courts  of  record  in  this  state,  a  default  confess- 
es the  wrong.  But  should  you  appear  and  confess  the  wrong, 
generally,  and  leave  the  damages  to  be  assessed  against  us 
both,  I  do  not  see  why,  within  the  English  cases,  you  are  not 
then  a  witness,  for  me.  For,  in  such  case,  justice  would  dictate^ 
that  the  costs  of  trying  the  issue  against  me,  shouK!  not  fall  up- 
on you  ;  and  your  evidence  for  me,  is  rather  throwing  the  dam- 
ages on  to  your  own  shoulders  :  Wherefore,  you  are,  of  the 
two,  interested  to  swear  against  me.  And  although  joint  dam- 
ages may  be  assessed  against  os,(m)  yet  this  does  not  necessa- 
rily follow  ;  and  in  estimating  the  damages  against  you,  the 
court  or  jury  are  intirely  to  disregard  the  evidence  which  yoa 
give. 

So,  where  yoa  have  sued  several  defendants,  for  a  wrongs 
one  or  more  of  which  vou  wish  for  witnesses,  on  motion,  the 
justice  may  strike  out  and  discharge  them,  and  you  mav  then 
have  them  sworn. (#i)  And  80«  if  among  several  defendants 
aued  for  a  wrong,  there  be  against  some  of  them,  no  manner  of 
evidence,  they  may  be  examined  as  witnesses  for  the  other  de- 
fendants,(o)  and  in  order  to  this,  the  court  should  discharge 
them  on  the  trial.  And  so  where  several  trespassers,  or  wrong 
doers,  are  sued,  and  only  part  served  with  process,  or  brought 
into  courts  and  the  plaintiff  declares  as:ainst  those  brought  in, 
as  having  committed  the  trespass,  together  with  the  others, 
those  not  served  may  be  witnesses  for  the  others.  (Vide  2  Esp. 
N.  P.  Am.  ed.  263,  and  cases  there  cited.) 

The  wife  can  never  be  a  witness  for  or  against  the  husband, 
who  is  a  party  in  the  cause,  and  wherever  the  husband  would 
be  incompetent  on  the  ground  of  interest,  the  wife  would  be 
equally  80.(/i)  But  the  acts  of  the  wife,  with  the  authority 
and  consent  of  the  husband,  are  evidence  against  him,   the 


itm 


(%)  SEip.  N.  P.  C.  552.  (n)  1  Sid.  441.  Bull.  N.  P  285. 

O'  }  2  Compb.  Rep.  333.  (o)  Bull.  N.  P.  285. 15  John.  Rep. 


(A)  Phn.  Ev.  62.  328. 


10  John.  106.  (p)  Vide  Phil.  Ev.  2d  Am.  ed.  p. 

0»)  6  Biniieyj  319.  1  Dty,  33..        63  to  72,  &  cases  there  died. 


598  AN  INTERESTED  WITNESS* 

same  as  those  of  auy  other  agent.(9')  And  her  representations 
are,  in  this  respect,  admitted  against  him^  on  the  same  G>otiam 
as  those  of  any  other  agent. (r) 

We  have  already  seen, (s)  that  senrant?,  ^c.  may  be  witnesses 
for  the  principals.  And  it  is  the  constant  practice,  from  Decessityr^ 
and  for  the  sake  of  trade,  and  the  common  usage  of  bosinesj* 
to  admit  agents  to  be  ivitnesses  for  their  principals,  in  order  to 
prove  contracts  made. by  them,  on  the  part  and  behalf  of  their 
'  principals,  even  thoagh  they  are  to  receive  a  poundage  on  the 
amount  of  ^  sale,  or  what  they  have  bargained  for,  beyond  a 
stated  sum  ;  and  every  person  who  makes  a  contract,  or  doet 
business  for  another,  is  an  agent  within  the  meaning  of  this 
rule.  So  servants  and  agents  may  prore  the  payment  or  re- 
ceipt of  money,  or  the  delivery  of  goods,  in  behalf  of  their 
master  or  principal.  And  where  they  have  paid  money,  or 
delivered  goods  by  mistake,  they  are  competent  witnesses,  in 
an  action  to  recover  for  such  money  or  goods.  But  where  a 
person  has  entered  into  a  contract  in  his  own  name  or  right, 
he  is  not  competent  to  swear,  that  it  was  in  behalf  of  another, 
as  his  agent.  The  above  are  exceptions  to  the  rule,  which  ex- 
i^ludes  witnesses  on  account  of  interest  ;  for  it  is  obvious, 
that  in  many  of  the  cases  just  mentioned,  an  interest  does  ex- 
ist. But  wh^re  the  act  of  the  servant  is  a  mere  breach  of  du- 
ty, he  is  not  a  witness  ;  as  if  my  servant  shotlld  squander  my 
money  in  gaming,  he  is  not  a  witness  for  me  to  recover  it  back. 


SECTION  VL 
BFTHE  MEA^tS  BY  WHICH  THE  COMPETEj\CT  OF  AM 

vrrERESTED  witjYess  may  be  restored. 

The  objection  to  a  witness,  may  be  proved  1,  on  bis  own 
voir  dire^  that  is,  on  his  own  oath>  to  speak  the  truth,  touching 
bis  interest. 


8 


[q)\d.BS.  (*)  Ante,  «91. 

[r)  id.  Sc  vide  ante,  577,  k  vide  U)  Vide  PhU.   Ev.  «d  Anu  «d«  H 

a  Siarkie,  204. 1  HaU'»  W,  P.  Rep.    5,  k  the  caaea  ibera  ciud. 
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Form  of  ih£  voir  dire* 

Toa  ehall  trae  answers  nmke,  to  sach  qtiestions  as  shall  be 

Sat  to  joa,  toucbiog  yoor  interest  io  the  event  of  this  cause. 
0  help  you  God. 

1.  On  this  oath,  the  witness  most  answer  as  to  all,  or  any  of 
the  facts,  material  to  the  question  of  interest,  e^en  though  they 
relate  to  records,  deeds,  or  other  writing,  though  they  be  ab- 
sent, and  not  produced,  and  he  may  speulc  of  their  contents, 
and  give  such  explanations  as  are  required  of  bioi^  without 
their  production  ;  for  the  role  requiring  the  best  testioiony* 
which  the  nature  of  the  case  admits  of,  does  not  apply  to  an 
examination  on  the  voir  dire.  And  should  his  interest  be  once 
established,  the  same  latitude  of  examination  is  allowed,  as  to 
any  matters,  by  which  such  interest  is  done  away.  Thus,  he 
may  swear  to  a  release  of  his  interest,  without  producing  the 
instrument(t«) 

S.  You  may  show  the  interest  of  the  witness,  by  other  testi- 
mony, either  parol  or  written  ;  and  in  this  case,  when  once  thfi 
interest  of  the  witness  is  established,  strict  proof  Is  required 
of  its  discharge,  or  termination  ;  and  here  the  rule  requiring 
the  best  testimony,  &c.  applies.  For  example,^  should  yoa 
prove  his  interest,  independent  of  his  voir  dirt^  and  the  party 
introducing  him,  should  wish  to  show  it  discharged  by  a  re- 
lease, it  must  be  produced,'  and  proved  by  a  subscribing  wit* 
ness,  if  there  be  one  within  the  party's  power,  &c. 

The  election  by  the  party,  of  one  of  the  above  modes  of  es- 
tablishing the  interest  of  the  witness,  absolutely  piroludps  a 
resort  to  the  other.(i7)  And  wnether  the  witness  be  examined,, 
as  to  his  incompetency  for  interest  on  his  voir  dire,  or  on  his 
oath  generally,  if  y«>a  fail  here,  you  cannot  resort  to  other 
evidence  to  prove  his  intere8t.(a^)  And  yet,  ufler  being  ex- 
amined on  his  voir  dire,  if  he  should  appear  to  be  incompetent 
from  any  o'^her  part  of  his  testimony,  the  whole  should  be 
struck  out  of  the  case.(a:)  What  tHe  witness  may  have  beea 
heard  to  say,  cannot  be  given  in  evidence,  to  show  his  incom- 

EHtency,  though  it  is  otherwise,  as  to  what  the  party  calling 
im  may  have  said.(y)  If  th^  party  do  not  choose  to  resort  to  ei« 


(u)  Vide  1  Esp.  Rep.  162.  id.  164.        (w)  3  Day,  214. 
Feake'i  N.   P.  C.    «1S.    16  Eaft,  '     (*)  1  Peters'  Rep.  328^ 
£7.  (y)  8  Matt.  I^ep.  48S, 

(r^  1  DnJJ.  272.  1  Mn8«.  Rep, 
219.  Peake'iEv.  1S6.  10  14o4,  191. 
%  Haf  w.  14#. 
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ther  of  the  above  methods,  to  establish  the  interest  of  tlM 
ivitnesss,  yet,  on  the  interest  appearing  at  any  time  daring  the 
trial,  the  witness  mast  be  rejected,  and  his  evidence  stricken 
out.  (z)  And,  in  order  to  get  rid  of  his  interest,  the  eaoe  strict 
proof  of  a  release,  or  o^r  matter  of  dbchioge  ia  required, 
as  in  ordinary  cases,  (a) 

But  whatever  interest  a  witness  may  have  had,  if  be  is  di« 
vested  of  it  by  release,  payment,  or  any  other  means,  when  he 
is  ready  to  be  sworn,  there  is  then  no  objection  to  his  compe- 
tency.r6)     And  there  are  bat  few  cases,  in  which  the  interest 
of  a  witness  cannot  be  thus  discharged.     A  release  will  operate 
upon  every  present  right,  though  it  be  to  take  effect  in  futere. 
(c)    For  its  operation,  generally,  vide  ante,  468,  9.      After 
being  released,  the  witness  is  exactly  in  the  situation  of  every 
other  witness  in  the  cause,  and  may  be  examined  to  every 
point  arising  on  the  trial. (<2)     In  cases  where  the  proceeding 
would  be  evidence  to  support  some  claim  of  the  witness,  he 
can  release  such  claim  to  the  party,  either  with  or  without  re- 
ceiving his  pay.     When  it  will  be  evidence  against  him,  and  io 
favour  of  the  party  calling  him,  the  party  may  release  him ; 
und  where  the  party  or  the  witness  having  a  right  thus  to  re* 
lease,  or  discharge  an  interest,  do  all  in  their  power  to  get  rid 
of  it,  as  by  tendering  a  release,  or  tendering  money  in  discharge 
of  the  interest,  &c.  which  is  refused,  it  is  the  same,  in  effect, 
as  if  the  release,  money,  &c.  hail  been  accepted, (e)    Concern* 
ing  the  power  of  an  attorney  in  the  cause  to  release  a  witness, 
vide  ante,  29^,  295  ;  of  a  prochetn  amy,  or  guardian^  vide  an- 
te, 301.     Where  the  witness  was.  released,  but  declared,  that 
he  still  expected  to  pay,  the  release  was  held  not  to  render 

him  competent.(/) 

If  the  Interest  of  the  witness  arise  by  hU  own  act,  or  other-* 
wise  without  the  consent  of  the  party  calling  them,  and  aAer 
the  fact  to  be  proved,  had  happened,  he  is  still  a  competent 
witness,  and  cannot  thus  deprive  the  party  of  his  testimony. ^ 
Thus^  shuuld  a  witness  make  a  bet  in  favour  of  the  party's  win- 
ning the  cause,  (g)  this  sh^II  not  exclude  him,  however  it  ma/ 
affect  his  credibility.  If  the  ohjection  to  the  witness  be,  that 
he  is  bail,  guardian,  or  prochetn  amy^  the  justice  is  bound  to 


"^  (c)  1  T,  R.  wo.    1  Wightwyck,  id.  170,    3  Day,  433. 
04.    2  Campb.  Rep.  14.  (d)  2  Bay,  463. 

2Campb.Rep.  14.  (e)  Phil.  Ev    id  Am.  ad.  98,  Ir 

1  John.   cas.  270.      8  John,  cases  there  citeH. 

2  Binney,  497.  1  Munf.  119,  1         (  ^)  1  Con   Rep.  N.  S.  147. 
Mass.  Rep.  7J.    18  John.  245.  (g)  Skin.  506.  3  T.  R«  t7.  S 

(c)  Co.  Lite.  865.     9  John.  133.  S  cas.  237. 


(a) 
871 


Competency  restored;  eoi 

'^Rscharge  him  on  roottoQ)  ^nd  rabfltitate  anj  other  pf oper  pef- 
-^00,  who  is  offered.  (A) 

Form  of  a  releate  from  a  party  to  a  'toititeis^  %)t  at  crtoi4* 
^<Mr€  hU  eomp€t€ncyn 

JtrstICE*8  CouRt* 

^^anu$  Jackson,     ^ 

V.  >    Before  Pkilip  Gretn^  Esq^ 

^lohn  SHUs.  } 

^  For  valae  received,  1  do  hereby  release  Jacob  7%07fUUy  a 
witaesi  offered^  (or  to  be  offered)  by  meoa  the  trial  of  this  cause, 
of  and  from  any  claim  or  demand,  which  I  now,  or  may  here- 
after have  agaiost  him,  by  reason  of  the  determination  of  this 
suit,  or  any  matter,  either  directly  or  indirectly  brought,  or  to 
be  brought  in  question,  in  the  same  suit,  either  for  or  against 
me.  And  I  do  farther  release  him  fronn  .all  demands  connect^ 
ed  with,  or  dependng  upon  the  subject  matter  of  this  suit,  oi< 
any  part  thereof,  which  1  now,  or  may  hereafter  have,  against 
him.  Witness  my  hand  and  seal  the  10th  day  of  September^, 
A.  D.  18S0. 

James  Jackson,  (L«   S.) 
Sealed  and  delivered  ia 
presence  of  T.  N. 

If  signed,  &c.  by  an  attorney,  under  a  power  for  this  pur- 
^se,(t)  add  to  the  signature,  these  words, ''  Btj  EF,  his  attor- 
ney." 

When  the  claim  to  be  releaved,  is  in  favour  of  more  than  one^ 
^intly,  a  release  from  one,  is  a  release  from  all.(y  ) 

Form  of  a  release  from  a  wiiness  to  the  parttf. 

Justice's  Court. 
James  Jackson,     ^ 

V.  >     Before  Pkilip  Cheen.  Esq. 

John  StUes.  ) 

For  value  received,  I  do  herebv  release  James  Jackson^ 
plaintiff,  in  the  above  cause,  of  and  from  any  claim  or  demnod^^ 
which  I  now  or  may  hereafter  have  against  him,  by  reason  of: 
the  determination  of  this  suit,  or  any  matter,  either  directly  ot 
indirectly  brought,  or  to  be  brought  in  question,  in  the  same, 
enit,  either  for  or  against  him.  And  I  do  farther  release  hioi 
from  all  demands,  connected  with,  or  depending  upon  the  sobr 


m^m^i^mtf^i^mk 


(k)  8  John.  407.  (;  )  J^Uj  468. 

(f)  Vid«  mnt^  392, 9i  ft 

^       76 
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ject  matter  of  this  soit,^  or  any  part  thereof,  which  I  now  o# 
may  hereafter  have  agaJDSt  him.     WitDess,  &c. 

A  release  f^om  a  plaintiff  to  a  witness,  of  all  demaDd»  againtt 
the  witness,  excepting  such,  for  which  the  witneas  is  liable 
with  the  defendant  in  the  suit,  renders  him  a  competent  witneea 
for  the  plaiotiff.(A;) 

A  release  given  after  the  eitaminatioD  of  an  interested  wit- 
ness, is  too  late  to  render  his  testimony  competent  ;(/)  and 
where  an  objection  is  made  at  the  trial,  and  persisted  in,  to  the 
tafiiciency  of  a  release,  the  justice  ought  not  to  direct  ifie  ei- 
amination  of  the  witness  to  proceed,  and  that  hia  testimonr 
ihouh)  be  relied  on,  if  the  party  should  afterwards  give  a  aat 
ficient  release  :  But  where  a  release  has  been  objected  to,  on 
account  of  some  informality,  and,  whilst  another  lelease  is 
preparing,  the  justice. allows  the  examination  to  proceed,  with- 
out any  objection  being  made  by  the  opposite  party,  this  course 
n  proper,  (m)  And  where  the  examination  of  the  witness  pro- 
gressed, without  any  objection  to  his  competency,  but  it  came 
out  on  that  examination,  after  he  had  testified  to  several  ointe* 
rial  facts,  that  he  was  interested,  and  the  objection  was  then  ta- 
ken, Judge  Fan  Nes9  sulFered  his  interest  then  to  be  released, 
and  held  him  competent,  on  his  re-examination,  to  testify  to  the 
same  facts,  which  he  had  already  sworn  to  with  others.(») 

5.  Of  eammtiniccUions  between  attorney ^  {"C.  and  client. 

The  communications  of  a  client  to  his  attorney,  solicitor  or 
eounsel,  are  held  inviolable  in  courts  of  justice,  and  can  never 
be  disclosed  in  evidence,  either  in  the  cause  in  which  thej  are 
made,  or  any  other  cause,  even  between  third  persons,  though 
after  the  relation  of  attorney,  4^c.  and  client  has  ceased  to  ex- 
ist. In  a  word,  the  mouth  of  the  attorney ,  solicitor  or  counsel 
is  shut  forever,  on  this  head,  nor  can  they  be  compelled  to 
produce  papers,  which  have  been  committed  to  them,  at  pro- 
fessional men.  But  communications  thus  sacred,  are  those  on- 
ly which  are  made  during  the  relation  of  which  we  are  speak- 
ing, and' not  those  made  to  a  professional  man,  who  is  not  re- 
tained in  the  cause  to  which  Uiey  relate,  however  confidential 
they  may  be.  This  is  the  privilege  of  the  party,  or  the  cli- 
ent, and  he  alone  can  waive  it  But  it  is  confined  to  persons 
.of  the  legal  profession,  and  does  not  extend  to  medical  teen, 
clergymen  and  others,  who  are  compellable  to  testify  to  what- 


'  (k)  14  John.  397.  (m)  14  John.  378. 

(Q  1  Caines,  I4»   3  Biaaey,  311.        (n)  Steveoson  w,  Jacoz^  May  cTr- 
14  John.  378,  cuit,  SaratogS|  18I8« 
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ever  they  learn  in  the  course  of  their  profesaions,  with  what- 
ever obligations  of  confidence  and  seci^cjr  their  informatioa 
may  ha?e  been  attended.     And  even  the  professors  of  the  laiv 
are  bound  to  testify,  as  to  facts  which  they  learned  before  be- 
ing addressed  in  their  professional  character,  or  after  their  <\q^ 
ties  as  silch  have  ceased  ;  as  if  an  attorney  had  been  a  sub- 
scribing witness,  or  was  knowing  to  an  erasure  in  a  deed,  whic)i 
comes  in  question,  in  a  cause  in  which  he  is  afterwards  retain- 
ed,(o)  or  the  cTient  volaotarity  communicate  facts  after  the  at- 
torney is  through  with  the  cause,  and  his  functions  have  ceas- 
ed.(p)  An  attorney  has  also  been  examined  as  to  the  question, 
whether  a  note  put  into  his  hands,  was  indorsed  or  not  ;(^)  and 
he  may  be  compelled  to  swear  to  the  existence  of  a  paper,  and 
that  it  is  in  his  hands,  so  as  to  admit- inferior  proof  of  its  con- 
tents, if  it  be  not'  produced  on  notice  from  the  opposite  party  ; 
(r)  or  to  show,  that  it  is  in  court,  to  let  in  such  inferior  proof, 
upon  a  short  notice  given  upon  the  trial  to  produce    it.(j) — 
Nor  does  the  rule  prohibit  a  clerk  or  student  at  law    from  be- 
ing a  witness  to  facts,  which  he  learned,  while  in  the  office  of 
the  attorney,  with  whom  he  is  pursuing  his  professional  stud- 
ies ;  though  such  facts  are  learned  by  him  from  a  communica-. 
tioD,  between  the  attorney  and  his  client.(^)     But  it  has  been 
determined  in  England,  that  the  agent  of  an  attorney  cannot 
be  thus  examined.r^tf)     The  whole  current  of  decisions  appears 
to  confine  this  pj^ivilege  so  strictly  to  the  relation  between  men 
of  the  4egal  profession   and  their  clients,  that  it  seems  perfect- 
ly clear,  that  a  man  employed  in  conducting  a  suit  before  a 
justice  or  elsewhere,  who  has  no  regular  license  to  practice  in 
any  of  our  courts  of  record,  is  bocmd  to  disclose,  under  oath, 
the  communications  of  his  employer. 


SECTION  VII.  :ti 

OF  THE  EXAMmATION  OF  fFIlVfESSES. 

The  form  of  the  general  oath  is  given  by  the  act,  (1  N.  R.  L. 
391^,  a.  9.)  And  when  a  witness  is  ignorant  of  the  English  lan- 
guage, he  must  be  twom  and  examined,  through  an  interpreter, 
who  must  be  first  sworn. 


(o)  Vide  Phil.  £v.  2d  Am.  cd.        (r)  17  John.  835. 
102  to  105,  k  caiet  there  tited.  (f }  18  id.  330. 

Cp)  13  John.  492.  (/)  1  peter^s  Rep.  359. 

{q\  1  Caioes,  258.  (u)  2  Starkie^  2S9. 
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Form  of  the  inUrpreter^s  oa^ 

Toa  shall  truly  interpret  betvreen  the  court,  the  jury,  v^ 
the  witness,  A  B,  in  this  cause,  between  C,.  plaintiff,  uid  D,  de- 
fendant.   So  help  jou  G<m1. 

Omit  the  words  '*  the  jury,*^  if  the  justice  sit  alone.  The 
oath  is  then  administered,  and  interpreted  by  the  sworn  inter- 
preter, and  the  questions  pot  and  answers  received,  are  ^so 
interpreted  in  the  same  way.(v)i 

This  course  is  also  necessary,  where  a  deaf  and  dumb  per- 
son is  to  testify  signs,  as  mentioned  ante,  588  ;  and  where 
a  witness  can  understand  what  is  said,  but  talks  so  very  indts* 
tinctly  as  not  to  be  understood,  except  by  some  familiar  ac- 
quaintance, an  interpreter  must  also  be  sworn,  in  the  same 
lorm»  in  order  to  expound  the  answers. 

When  the  witness  has  been  regularly  sworn,  he  is  first  to  be 
examined  by  the  party  calling  him,  which  is  called  an  ezamm- 
ation  in  chiefs  after  which,  the  other  party  is  at  liberty  to  crot^ 
examine  him,  when  the  party  who  called,  may  re-exafnine^  and 
80  on  alternately  till  the  questions  are  exhausted.  The  exam- 
ipatien  is  in  open  court,  in  presence  of  the  parties,  and  their 
counsel,  the  justice  and  jury,  (if  there  be  one)  who  have  thus 
an  opportunity  of  observing  the  understanding,  demeaooar  aod 
iDclination  of  the  witnesses. 

Leading  questions,  that  is,  such  as  instruct  a  witness  how  te 
answer  on  material  points,  are  not  allowed,  in  general,  on  aa 
examination  in  chief ;  for,  to  direct  witnesses,in  their  evidence, 
would  only  serve  to  strengthen  that  bias,  which  they  are  osually 
to  much  disposed  to  feel,  in  favour  of  the  party  which  calls  thom«* 
Thus,  did  you  see  (he  defendant  driving  away  theplaini^s  cam  f 
Vm  this  on  the  6th  of  May  ?  h  that  com  worth  i%b  ?  Did  tkM 
defendant  say  he  owed  ike  plaintiff  5Xi  dollars,  or  now  mueh  did  ftr 
9ay  ?  And  other  questions  containing  in  themselves,  the  place, 
^fiCt^y,  U'me,  kind^  pricey  or  other  thing  sought  for  in  proof, 
are  leading  questions,  which  ought  never,  without  substantial 
reason,  to  be  put  to  a  witness  ;  and  if  objected  to,  and  the  jus- 
tice should  suffer  an  answer,  it  would  be  error,  though  other- 
wise, if  not  objected  to.(w)  If,  howevever,  the  justice  finds 
on  pursuing  the  examination,  that  the  witness  is  backward  of 
leluctant  in  the  answers  he  gives,  and  is,  in  a  word,  what  ii» 


i 


p)  4  Man.  Kep.  8l« 
«9}3BiiiMy,   130^  &  Tide  64 


OP  THE  EXAMINATIOI^  OF  WITNESSED         ejjgn 

called  an  nnwiljing  witness,  he  may  then  suffer  the  party  to 
f  change  his  ground,  and  put  leading  questions,  and,  indeed  al- 

^  low  all  the  latitude  of  a  cross-examination.      And,  in  examining 

a  witness,  to  contradict  directly  some  particular  stated  by  the 

witness  on  the  other  side,  a  leading  question  may  be  put,    on 

•on  examination  in  chief. 

A.  witness  cannot  be  compelled,  (though  he  may  do  this  if  he 
pleases)    to  answer    any    question,  which    will  expose  hiRi 
to  a  criminal  charge,  or  any  question  which  he  thinks  will 
tend  to  his  crimination,  or  show  any  act  of  his,  which  is  mor- 
ally bad,  though  not  legally  criminal ;  and  if  the  court  see,  that 
by  any  possibility,  the  answer  may  form  the  least  link  in  thjs 
chain  of  proof,  to  convict  a  witness  of  a  crime,  they  will  not 
compel  him  to  answer.     This,  howeveri  is  the  privilege  of  the 
witness  only,  and  he  may  waive  it,  and  answer  the  question. 
A  very  striking  illustration  of  this  rule  is  given  in  CoUes  v. 
Hardacre^  3  Taunt.  444.      it  was  an  action  by  the  indorsee 
against  thp  drawer  of  a  bill  of  exchange,  in  which  the  defence 
was  usury,  and  one  Taylor,  tvho  appeared  to  be  wholly  dlscon- 
oected  with  the  bill,  was  introduced  to  prove  the  defence,  and 
asked  by  the  defendant's  counsel,  if  the  bill  had  ever  been  in  hU 
fossesaian  before  ?    But  the  witness  said,  he  thought  the  question 
Tvould  have  a  tendency  to  convict  him  of  usury ^  and  he  was  ex- 
cused the  answer  upon  the  ground,  that  the  questions  went  to 
connect  the  ivitness  with  the  bill,  and  they  migfu  form  links  in  a 
chain,      **  When  a  question  is  propounded,   it  belongs  to  the 
court  to  consider  and  decide,  whether  any  direct  answer  to  it 
can  imptioate  the  witness.     If  this  be  decided  in  the  negative, 
then  he  may  answer  it,  without  violating  the  privilege  which 
is  secured  to  him  by  law.     If  a  direct  answer  to  it,  may  crim- 
inate himself,  then  be  most  be  the  sole  judge  what  his  answer 
would  be.     The  court  cannot  participate  with  him  in  this  judg- 
ment, t>ecaus^  they  cannot  decide  on  the  effect  of  his  answer, 
without  knowing  what  it  woald  b^  ;  and  a  disclosure  of  tht^ 
fact  to  the  judges,  would  strip  ham  of  the  privilege  which  the 
law  allows,  and  which  he  claimflt"(x) 

Confllderahle  doubts  have  been  entertained,  whether  a  wit^- 
ness  could  be  compelled  to  give  any  evidence  which  might  aub*. 
ject  him  to  a  civil  action,  or  charge  him  with  a  debt. ,  The  on- 
ly adjod^d  ease,  1  know  of,  in  which  this  question  has  directly 
arisen,  is  one  before  the  English  house  of  Lords.  The  question 
being,  according  to  the  practice  of  that  house,  referred  to  the 
IS  judges,  i.  e.  the  Lord  Chancellor,  Judges  of  the  King's  Bench, 


(x)  Per  Ch.    J.    MarshaUi 
t^U  tr.  by  Rob.  944. 
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Common  Pleas,  aod  the  Barons  of  the  Eitcheqaer»  eight  of  the 
Jadges,  with  the  Lord  ChanceUor»  were  of  opinioD,  that  a  wit- 
ness is  bound  to  answer  sach  a  question,  the  other  four  diesent- 
ing.  (y)  It  is  every  day's  practice  in  the  Court  of  Chancery,  to 
compel  answers  having  this  eSeciy{z)  and  it  is  difficult  at  this 
day  to  imagine  any  principle  calculated  to  shake  the  aathoritj 
of  the  decision  in  the  house  of  Lords.  • 

A  witness  can  depose  to  such  facts  only»  as  are  withaii  bit  owo 
recollection,  hut  to  assist  his  memory,  he  may  use  a  written  en- 
try or  memorandum,  or  the  copy  of  a  memorandum.  And  if  the 
paper  bring  the  fact  to  his  recollection,  such  evidence  will  be 
sufficient.  But  if  be  cannot,  from  recollection,  speak  to  the 
fact,  except  from  finding  it  on  the  paper,  his  testimony  goea  for 
nothing.  There  is  no  need  that  the  fact  should  be  noted  at  the 
precise  time  it  happened,  for  the  witness  must  swear  to  his  re- 
collection, and  it  is  not  very  material  bow  it  was  brought  into  ^ 
hi^  mind.  However,  the  entry  should  either  have  been  made 
by  the  witness,  or  by  another  and  examined  by  him,  while  ha 
remembered  the  fact  noted.  Any  paper  whatever,  may  be 
shown  to  him,  to  enable  him  to  correct  a  mistake. 

In  genend,  the  opinion  of  a  witness  is  not  evidence  :  he  mait 
speak  to  facts.  But  in  questions  of  science  or  trade,  or  which 
relate  to  any  profession  or  calling,  persons  of  skill  may  gi^e  their 
opinions  in  evidence.  Thus,  physicians,  surgeons,  ship  build- 
ers, carpenters,  and  engineers,  have  been  allowed  to  give  their 
opinions  on  subjects  connected  with  their  professions  or  callings, 
and  the  value  of  property  is  every  day  determined  in  this  man- 
ner. Evidence  of  general  characteiP-fs  also  founded  in  opinioo. 
And  where  a  witness  cannot  recollect  a  precise  conversation  of 
which  be  is  testifying,  he  may  give  his  impression  as  to  its  aab- 
stance.(a) 

In  cross  examinations,  t}\e  object  of  which  is,  to  siil  evidence, 
end  try  the  credibility  of  witnesses,  a  great  latitude  ia  allowed 
in  the  mode  of  putting  questions.  Leading  questions  may  be 
asked,  and  every  thing  inquired  into,  which  may,  by  any  pos- 
sibility, have  the  least  connexion  with  the  points  in  issue,  or 
any  of  them.  But  this  rule  is  still  subject  to  certain  limitations. 
And  a  witness  cannot  be  examined,  as  to  a  fact  which  must,  of 
necessity,  be  wholly  irrelevant  and  impertinent,  for  the  mere 
purpose  of  contradicting  his  answer  ;  nor,  if  he  answer  such  in- 
quiry, will  the  party  be  allowed  to  call  a  witness  to  contradict 
the  answer. 


(y)  Vide  I  Hall's  Uw  Journali    •  («)  Id. 


»« 


OF  THE  EXAMINATION  OF  WITNESSES.      607 

When  a  witneM  hat  once  been  ftrdrD,  the  opposite  party  may 
cross  ^xamine  him,  though  he  give  do  evidence  for  the  party 
calling  htm.    And  if  a  witness  have  once  been  examined  by  the 
party,  the  privilege  of  cross  ezaminaUon  continaes  in  ever/ 
stage  of  the  cause  ;  so  that  the  other  party  may  call  the  same 
witness  to  prove  his  case  ;  and  in  examining  him,  may  ask  lead- 
ing questions.     In  the  case,  however,  which  proves  the  last  po- 
sition»  the  witness  might  possibly  have  shown  a  strong  bias  tn 
favour  of  the  party  that  called  him,  and  on  that  account,  per- 
haps, a  greater  scope  was  granted  to  the  adverse  party,  than  ia 
usually,  allowed.     It  may  happen  on  the  other  hand,  that  the 
party  calls  a  witness  unwillingly,  and  from  mere  necessity,  know- 
ing him  to  be  favourable  to  the  other  side  :  in  such  a  case^  to 
allow  the  opposite  party,  on  calling  him  up  aAerwards,  as  his 
own  witness,  to  put  leading  questions,  would  be  giving  him  an 
unreasonable  advantage.     On  the  contrary,  it  might,  perhaps, 
be  proper  to  invest  the  party  first  calKng  him,  with  some  of  the 
powers  of  cross-examination,  and  at  the  same  time,  to  oblige  the 
other  party  to  trent  such  witness  as  strictly  his  own,  and  con- 
fine him  within  the  limits  of  an  examinittion  in  chief.     And  on 
a  cross-examination,  the  party  always  makes  the  witness  so  far 
his  own,  that  he  cannot  examine  as  to  any  written  evidence 
which  comes  out  on  such  cross  examination  in  any  other  man- 
ner, than  if  the  witness  had  been  his  own.     Ch.  J.  Tiighman, 
in  5  Binney,  488,  makes  the  following  excellent  remarks  on  the 
subject  of  examination  :  *"  The  party  who  calls  the  witness,  ex- 
amines him  first ;  he  is  then  cross-examined,  by  the  opposite 
party,  after  which,  if  necessary,  the  party  who  produced  him» 
may  examine  him  again.     The  mouth  of  the  witness  is  not  to 
be  closed,  because  the  counsel  omitted  to  ask  a  material  ques- 
tion at  first.     It  may  be. necessary,  in  order  to  come  to  the  troth 
of  the  case,  to  examine  him  as  to  new  matter,  and  after  that 
there  may  be  a  second  cross-examination.     The  court,  at  their 
discretion,  may  permit  a  witness  to  be  examined  over  and  over 
again,  at  any  time  during  the  trial.    But  they  will  take  care  to 
exercise  this  discretion  so  as  not  to  sufier  any  advantage  to  be 
gained  by  trick  or  artifice.     If  the  plaintiff  should  declare  that 
he  had  finished  his  testimony,  in  consequence  of  which,  the  de- 
fendant should  dismiss  some  of  his  witnesses,  and  then  the  plain- 
tiff should  offer  to  produce  new  testimony,  which  might,  per- 
haps, have  been  contradicted  by  the  witnesses  who  were  dis- 
missed, the  court  would  not  suffer  him  to  avail  himself  of  such 
disingenuous  conduct."    With  this,  accords  the  authorities  cited 
ante,  5S9,  40.    And  where  the  plaintiff's  witness  is  in  part  ex- 
amined, and  the  cause  is  then  adjourned  to  another  day,  on  ac- 
eount  of  the  sickness  of  the  witness,  it  is  the  duty  of  the  plain* 
tiff  to  produce  him  at  the  adjourned  day,  or  show  good  cause 
for  not  doing  so  ^  otherwise,^tbe  justice  nay  reject  the  evidence ; 
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/or,  if  admittedy  the  defendant  wouMlose  the  right  of  c^ois- 
fiimiQatioD.(6) 

This  right  of  cross-examination  is  highly  pri:2ed  by  the  law> 
flHid,  as  we  have  seen,  coarts  of  justice  should  be  liberal  and  in— 
dulgent  in  its  allowance.     A  very  just  latitude,  in  this  respect, 
is  8ugfi:e8te4  by  Mr.  Evans^  in  his  annotations  upon  Pathier^  toL 
2,  p.  2&9,  which  I  shall  here  give  :  '^  In  the  case  of  Hmuer  r, 
Kehoe^  before  the  court  of  King's  Bench,  in  Ireland^  Mic.  1794, 
Kidgeway,  &c.  3d0,  Lord  Clonmell  observed,  that  croas-examia- 
ation  had  gone  to  an  unreasonable  length,  but  he  had  inge&enf* 
permitted  gentlemen  to  go  as  far  as  they  pleased,  because,  if 
there  was  an  honest  case  on  the  other  side,  it  would  do  them 
no  good."     ^'  Ttie  benefits  of  cross-examination,  (says  the  same 
author)  are  some  times  defeated  by  the  interposition  of  the 
court,  to  require  an  explanation  of  the  motive  and  object  of  th^ 
question  proposed,  or  to  pronounce  a  judgment  upon  them  im- 
mediately :  whereas  experience  frequently  shows,  that  it  is  on- 
ly by  an  indirect,  and  apparently  irrelevant  inquiry,  that  a  wit- 
ness can  be  brought  to  divulge  the  truth  which  he  had  prepar- 
ed himself  to  conceal ;  the  explanation  of  the  motives  and  ten- 
dency of  the  question,  furnishes  the  witness  with  a  caution  that 
may  wholly  defeat  the  object  of  it,  which  might  have  been  snc- 
cessfully  attained,  if  the  gradual  progress,  from  immateriality  to 
materiality  was  withheld  from  his  observation.     The  importance 
of  an  inquiry  may  sometimes  be  strongly  felt  by  an  advocate, 
and  upon  very  reasonable  grounds  from  his  own  instructions, 
with  respect  to  the  bearing  and  circumstances  of  the  canse^ 
which  the  judge,  acting  only  upon  the  impressions  of  what  has 
already  been  disclosed,  cannot,  by  any  possibility,  anticipate.-^ 
The  full  exposition  of  the  motives,  can  only  be  attained  by  a 
premature  exposition  of  the  case  that  is  to  be  brought  forward^ 
and  even  when  that  can  be  done  without  prejudice  to  the  par- 
ty, the  endeavour  to  satisfy  the  court  would  have  the  commoo 
effect  of  an  interruption  of  the  regular  course  of  inquiry,  and 
instead  of  assisting  the  accurate  discussion  of  the  question,  would, 
in  all  probability,  terminate  in  confused  and  desultory  alterciH 
tion." 

I  conclude  this  head  of  the  examination  of  witnesses,  in  the 
words  of  Ch.  Just.  Pennington  :  *'  The  circumstances  of  the 
case,  the  probable  or  improbable  nature  of  the  facts  detailed^ 
the  character  of  the  witness,  the  manner  of  his  giving  testimo- 
ny, most  all  be  taken  into  consideration,  and  oughts  aAer  beiog 
duly  weighed,  to  carry  conviction  to  the  mind  of  the  jury,  be- 
fore they  give  it  an  effect,  by  their  verdict.    It  is  common  for 
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i^'arymen  to  say  in  excuse  for  gin'ng  a  wronj^  verdict,  that  they 
elieved  it  was  wrong,  but  how  could  they  do  olherways. — 
The  facts  were  sworn  to,  it  was  the  fault  of  the  witnestt,  ot 
theirs.  This  practice  of  jurors'  loading  on  the  witness  their 
own  sins,  and  making  him  a  scape  goat  for  the  whole,  is  grossly 
improper.  It  is  trae«  that  jurors  cannot,  nor  ought  they  to  sob* 
ctitute  ID  the  place  of  proof,  their  own  fancies,  conjectures,  or 
prepossessions,  much  less  to  suffer  their  paissions,  ioclinatioDS 
or  biasses,  to  come  in  aid  of  proof,  but  are  to  govern  themseU'ea 
by  the  testimony  given  in  the  cause.  But  should  a  witness  re- 
late a  fact,  which,  from  its  improbable  nature,  or  from  the  bad- 
ness of  the  character  of  the  witness,  taken  together  with  other 
circumstances  in  the  cause,  on  due  consideration,  doth  not  car- 
ry a  belief  of  the  fact  home  to  the  minds^^f  the  jut'y,  but  on  the 
other  hand,  they  believe  that  what  the  witness  hath  related  is 
fulse  ;  in  that  case,  what  he  hath  said  is  no  evidence  to  them, 
and  they  are*not  bound  to  give  any  weight  to  it ;  but  on  the 
contrary,  if  they  act  upon  it,  or  rather  mpke  up  their  verdict  on 
it,  such  conduct  is  a  departure  from  their  duty,  and  little  short 
of  a  violation  of  their  oaths. 

After  all  the  evidence  is  given  in  a  cause,  it  frequently  hap' 
pens  that  the  mind  is  in  doubt.  If  the  testimony  is  contradictor 
ry,  it  should  be  reconciled  if  possible  :  if  it  is  not  susceptible  of 
reconciliation,  it  must  be  weighed  by  a  sound  discretion,  and 
determined  as  one  or  the  other  preponderates.  If,  afler  all, 
the  mind  is  balanced,  I  think  it  a  reasonable  rule,  (though  I  do 
not  recollect  any  where  seeing  it  laid  down)  that  it  must  be  de* 
fermined  against  the  party  that  hath  the  afllirmatlve  side  of  the 
question,  as  having  failed  to  make  ont  what  he  hath  undertaken 
to  do."  (Vide  Pennington  on  smiill  causes,  162,  3.) 


section  viii. 

of  the  several  ways  in  which  the  credit  of  a 
witjVess  may  be  impeached, 

1.  To  impeach  the  credit  of  a  witness,  the  opposite  party  may 
disprove  the  facts  stated  by  him,  or  may  examine  other  witness- 
es as  to  his  general  character,  but  they  will  not  be  allowed  to 
speak  to  particular  facts,  or  parts  of  his  conduct ;  for,  though 
every  man  is  supposed  capable  of  supporting  the  former,  it  is 
not  likely  that  he  should  be  prepared  to  answer  the  latter,  with- 
out notice.  The  regular  mode  is  to  inquire  whether  they  have 
the  means  of  knowing  the  witness'  general  character,  and  whc; 
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ther  from  6tich  knowledge  they  would  believe  him  od  Uft  Mk^ 
In  answer  to  such  evidence  ngaiost  character,  the  other  party 
may  cross-ezamtne  the  ivitnesses,  as  to  their  means  of  knowl- 
edge, or  may  attack  their  general  character,  and  by  fr«h  evi- 
dence, support  the  character  of  his  own  witness.  This  inquiry 
properly  relates  to  the  witness'  character  for  truth  and  vera- 
city, or  at  any  rate,  this  should  be  the  principal  or  first  inquiry. 
(c)  Clmncellor  Kent  approves  of  this  rule,  that  the  Inquiry 
should  be  confined  to  the  general  character  of  the  witness  lor 
truth  BOid  veracity.^d)  This  is  the  law  of  Connecticut.f«)  And 
accordingly  it  has  been  determined  by  the  Supreme  Caurt  of 
this  state,  that  you  cannot  impeach  the  credit  of  a  witness  by 
showing  that  she  is,  or  has  been  a  common  pro8tilule.(/)  The 
English  rulers  as  first  above  stated,  and  relates  to  character 
generally  ;  not  being  confined  to  trtUh  and  veracity^  but  whether 
from  such  general  character,  the  witness  is  to  be  believed  od 
his  ovLih,(g) 

In  commenting  upon  the  English  rule,  Mr.  Evan8(fc)  makes 
the  following  remarks  :  '*  It  is  an  established  rule,  that  witness- 
es examined  with  a  view  to  discredit  the  testimonv  of  othen, 
cannot  be  permitted  to  depose  to  particular  facts  of  crimioality, 
but  can  only  express  their  general  opinion^  whether  the  party 
is  or  is  not  entitled  to  be  believed  on  his  oath  ;  but  the  otb^ 
side,  to  support  the  testimony,  may  inquire  what  are  the 
reasons  of  disbelief,  which  sometimes,  as  in  a  ca8e(l)  above  ad- 
verted to,  are  ridiculous  enough.  If  it  is  Reclined  to  inquire 
into  these  reasons,  there  is  pretiy  considerable  ground  to  pre* 
sume  a  consciousness,  that  the  opinion  is  founded  upon  adequate 
piotives.  I  have  heard  witnesses  asked,  whether  they  had  ever 
known  the  persons  against  whose  veracity  they  depose,  give 
false  evidence  in  a  court  of  justice  :  and  upon  their  answering 
in  the  negative,  it  was  intimated  to  the  jury,  that  the  testimony 
to  the  discredit  was  absolutely  frivolous  ;  whereas,  if  the  ques- 
tion had  been,  what  were  the  reasons  upon  which  the  discre- 
dit was  founded,  a  fraudulent  conduct  might  have  been  shown, 
which  indicated  the  want  of  moral  and  religious  principle,  and 
consequently  affected  the  strongest  ground  of  reliance  upon  tes- 
timony.    When  witnesses  speak  to  the  character  of  others,  not 


(I)  Tbe  cate  adverted  to  by  Mr.  Evans,  is  stated  in  bis  Potbirr,  vol.  V 
"2^0,  88  follows  :  '*  A  witness  swore,  that  a  person  examined  on  tbe  other 
side,  was  not  fit  to  be  believedjupon  his  oath  ;  and  being  asked  his  reasoi|^ 
8]pid,  that  he  had  never  made  a  good  fence  since  he  came  to  his  frrm.*' 

(e)  13  John.  505,  per  Tbompsoni  (/)  IS  John.  504. 

Oi.  J.                                        '  (g)  4  Esp.   Rep.  101  to  104^  k 

(d)  S  John.  Ch.  Rep.  565,  6.  vide  t  Events  Poth.  S50,26aL 

^e)  4  Day's  Esp.  104r  D.  (1)  (A)  2  Evan's  Poth.  SSO. 
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«Dly  their  own  character,  bat  their  ability,  and  opportanity  tp 
Ibrm  an  adequate  judgmeot,  are  circooistaDcea  very  proper  to 
^  taken  into  consideration." 

On  this  head  of  evidence,  Ch.  Justice  Pennington  makes  the 
following  remarks.    He  8ays,(i)  that  '*  it  is  bottomed  on  the 
plainest  principle  that  can  be  imagined  ;  that  is,  that  one  man 
18  not  entitled  to  the  same  credit  with  another.     Witnesses, 
therefore,  may  be  sworn  to  give  the  character  of  a  witness  ex- 
amined in  a  cause  ;  it  is  held,  however,  that  only  the  generafi 
character  of  a  witness  shall  be  inquired  into  ;  and  some  hold 
that  only  the  general  character  of  the  witness,  in  reaped  of  kut 
viraeityy  when  under  oathf  is  to  be  inquired  of.     I  never  could 
perceive  any  substantial  reason  for  this  a|»inion,  nor  is  it  adher- 
ed to  in  practice.    Suppose  a  witness  Is  a  notorious  cheat,  sharp- 
er, and  swindler ;    altnough  nothing  has  been  particularly  alle- 
ged against  him,  on  the  ground  of  his  veracity  under  oath,  is  he 
to  stand,  in  point  of  crediti  on  equal  ground  with  a  man  of  on- 
blemished  character,  and  good  standing  in  society  ?  Reason  rer 
volts  at  the  idea.     I  take  it,  that  the  general  character  of  the 
witness,  so  far  as  it  goes  to  show  turpitude  of  mind,  is  in  issue^ 
less  credit  being  due  to  a  corrupt  mind,  than  a  pure  one  ;  but 
you  cannot  examine  as  to  particular  facta  which  are  to  show  this 
4»>rniptness  of  mind." 

I  have  been  thus  particular  in  noting  the  English  rule  with 
some  of  its  comments,  and  vindications,  because  1  believe  there 
is  no  adjudged  case  in  this  state  which  positively  precludes  its 
application  with  us  ;  the  cases  which  I  have  cited  from  Johnson, 
affording  merely  incidental  notices  of  what  is,  in  general,  the 
proper,'  or  rather  principal  inquiry  in  these  questions  of  cha- 
racter, without  expressly  denying  to  us  the  Ijititude  established 
IB  England. 

$.  The  credit  of  a  witness  may  be  impeached,  by  showing 
that  he  has  made  statements  out  of  court,  either  parol,  by  letter 
or  by  deposition,  on  the  same  subject,  contrary  to  what  he  swears 
on  the  trial.  Then  again  in  order  to  corroborate  his  testimo- 
ny, the  party  who  called  him,  may ,  according  to  6ilbert,(y}  show 
that  he  affirmed  the  same  thing  before,  on  other  occasions,  and 
that  he  is  still  consistent  with  himself;  but  this  has  since  been 
doubted  in  England,  by  Mr.  Justice  Bidltr,  and  is  said  to  have 
been  overruled  by  Ch.  Justice  Eyre,  and  Mr.  PhUlips  thinks  it 
inadmissible,  except  where  some  design  to  misrepresent  is  im- 
puted to  the  witness,  arising  from  motives  of  interest  (^r  rela- 
tionship :  when  this  is  done  by  the  party  or  counsel  on  the 
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otber  side,  he  holds  it  proi>er,  in  order  to  repel  such  iapiita* 
tt'oDi  to  show  that  the  witness  made  a  similar  statement,  at  m 
time  when  the  supp<>sed  motive  did  not  exist,  or  when  motiTe^ 
of  interest  would  have  prompted  him  to  make  a  different  state- 
ment of  the  facts.  The  rule,  as  laid  down  by  Gilbert,  has,  how- 
ever, been  recognized  as  law,  in  its  fullest  latitude,  bj  Judge 
Wnshingtoo,  in  the  Circuit  Court  of  the  United  States.(A;)  And 
if  an  attesting  witness  to  a  deed,  impeach  its  validity  on  the 
ground  of  fraud,  it  may  be  supported  by  showing  the  good  cha- 
racter of  another  subscribing  witness,  who  is  since  dead  ;  though 
where  two  witnesses  merely  contradict  each  other,  aa  to  facts* 
and  no  fraud  is  imputed,  evidence  of  general  character  k  not 
admissible  in  support  of^ither. 

A  party  will  not  be  allowed  to  impeach  his  owo  witness  bjr 
showing  his  general  charact  r,  or  any  other  facts  directly  im- 
peaching him.  But  he  may  contradict  him,  and  show  t^e  ^t 
by  other  witnesses  to  differ  from  what  he  states  it,  and  thus  do 
away  the  effect  of  his  testimony. 

For  the  snbject  of  the  two  last  sections,  more  at  large,  and 
Viost  of  the  authorities  conceming  the  same,  vide  Phil.  £v.  2d 
Am.  ed.  203  to  214. 


SECTION  IX. 

eF  TtiE  CO^^EqUK^VES  FROM  TUB  JUSTICES  AMOT^ 

77JVG  IMPROPER  EVlDEJ>tCE. 

The  justice  should  be  careful  not  td  suffer  any  improper  ev- 
idence to  go  to  the  j  irv,  or  to  receive  it  himself,  when  sitting 
alone,  if  objected  to  ;  for  this  will  be  fatal  on  certiorari,  even 
though  he  immediately  direct  the  jury  to  disregard  it,  or  retara 
that  he  utterly  disregarded  it  ^ini8etf.(/)  Thus,  where  the  joa- 
tice  was  himself  sworn  by  another  magistrate, (m)  where  he 
acted  on  hi4  own  private  knowledge  as  evidence  ;(n)  or  whera 
in  :m  action  for  not  attending,  as  a  witness  on  a  sobpcena,  ha 
suiTred  parol  evidence  that  the  defendant  bad  confessed  being 
sn^pcensipd,  without  the  plaintiff's  first  showing  that  the  sofaK 
poerj;i  itself  was  incapable  of  being  produced  ;(o)  so 'whera  be 


(fc^  1  Prttrr's  Hop.  IM   201.  (n)  «id.  189.  1  id.  «8.      14   W. 

(/>»:>  John    lis.     13id.  J50.     15     48L 

i1.  ?'^  (o)10id.848» 

(m)  1  id  .505.  5  id.  228. 10  id.  363. 
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received  as  tridente  the  certificate  of  another  justice,  not  pro- 
perljr  authenticated, (p)  io  all  these,  and  u  great  variety  of  sim- 
ilar dses,  judgments  hare  been  reversed  on  certiorari,  bo  the 
judgment  was  reversed  where  4he  justice  admitted  hearsay  evi- 
dence, touching  a  fact,  though  he  returned  that  he  merely  admit- 
ted it  as  evidence  to  himself,  hot  not  to  the  jury.  ((^)  Yet,  if  the  fact 
so  improperly  proved,  or  attempted  to  be  proved,  be  afterwards 
^  established  by  legal  evidence  on  the  other  side,  the  error  is 
thereby  cured.(r)  /tnd  if  an  improper  question  be  put  and  an- 
swered, even  on  an  examination  in  the  jury  room,  after  the  ju- 
ry are  sworn  and  have  retired,  but  is  immediately  corrected  by 
the  justice,  who  tells  the  jury  not  to  regard  it,  the  judgment 
wtll  not,  for  that  reason,  be  reversed. («) 

On  the  other  hand,  if  the  justice  improperly  reject  any  testi- 
mony offered,  the  judgment  will  be  reversed,  on  certiorari  ;(t) 
and  in  one  case,  where  (the  judgment  was  in  f^ivonr  of  the  party 
offering  such  evidence,  but  its  rejection  diminished  t!>e  amount 
of  his  damages,  he  brought  his  certiorari,  and  was  allowed,  for 
that  reason,  to  reverse  his  ojrn  jadgmeat.(«) 


SECTION  X. 

HOW  THE  EriDEJ^  IT/LL  BECOJ^IDEKEDAITD  JVEIOW 
ED  OJ^  ITS  BELVG  RETUHN'ED  UPO^C  CERTIORARI. 

The  court  will  not  reverse  the  judgment,  because  the  evi- 
dence was  too  light  in  the  court  below,  if  ^>ome  evidence  was 
give*)  ;(v)  though  since  the  act(w}  requiring  justices  to  return 
the  facts,  the  court  oiercisc.  a  more  extensive  jurisdiction  in 
this  respect  \{x)  and  where  there  is  either  no  evidence  in  sup- 
port of  a  demat>d,(^)  or,  where  a  fact  clearly  appears  from  the 
evidence  on  both  fides,  and  there  is  no  question  as  to  the  cred- 
ibility of  the  witnesses,  a  verdict  of  a  jury  will  not  conclude  the 
Supreme  Court ;  but  they  will  inquire  into  the  suf!icif.ncy  of 
the  evidence  to  support  the  verdict  \{z)  and  if  insufficient,  the 
judgment  wjll  be  reversed  ;(a)  though  where  there  is  evidmce 
OD  both  sides,  so  that  the  question  is  at  least  doubtful,  the  judg- 


(p)  3  ia.  489.  (v)  1  John.  520. 

(qS  IS  id.  2?9.  iw)  I  N.  B.  L.  897. 

(r)  13  id.  517,  (x)  2  John.  195. 

U)  12  id.  384.  Iv)  id. 

(0  6  id.  100.  (ff)  2  ia.  195. 

(«)|d.  (aj  3  id.  146.  id.  435. 


I 
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metiC  will  not  be  re?er8ed»  e?6ii  if  it  be  agtintt  the  wei^  ef 
e?idence.(6) 

An  exception  to  tbe  above  remarks*  it  an  action  for  a  peoal- 
ty-^tbere,  even  if  a  verdict  for  defendant  be  i^gainst  the  weight 
<if  evidence  decidedlv,  the  judgment  will  not  be  reversed,  \i  ne 
irregolarity  appear.(c) 


And  a  verdict  and  jadgment  against  the  plaintiff*  tfaoiig|h 
trary  to  evidence,  wUl  not  be  set  aside,  where  it  is  obvioof  that 
Ihe  plaintiff  is  entitled  merely  to  nominal  damages.(fO 


»*  ■  ■■yi 


(b)  IS  id.  455.  CiO  18  id.  1«^ 

r^5 10  id.  iQfi 


/ 


CHAPTER  XI. 

OF  DAMAGES. 

Vor  the  manner  in  which  damages  should  be  claimed  by  tHe 
A«;laration>  Tide  ante,  389^  90« 


SECTION  I. 
OF  DAMAGES  /JV  GENERAL. 

1.  In  debt,  or  detinne,  the  plaintiff  recoyers  the  spedficfc^ 
debt,  or  thing  found  to  be  dae  ;  and  the  verdict  and  judgment 
is  for  such  debt  or  thing,  with  damages  for  the  detention,  which 
Are  generally  nominal. 

St,  In  other  causes  cognizable,  before  a  justice,  the  action  iis 
aaid  to  sound  in  damages,  although  the  subject  of  it  be  a  con- 
tract for  the  payment  of  money.  There  is,  in  general,  but  lit- 
tle difficulty,  in  determining  the  amount  of  damages,  because 
they  are,  usually,  a  mere  matter  of  pecunianr  computation,  as 
the  money  with  the  interest ;  or  the  value  of  the  thing  agreed 
to  be  delivered,  at  the  time  and  place  of  delivery ,(«)  the 
work  f^reed  to  be  done,  the  goods  sold,  labour  performed, 
&c.  or,  in  trespass  or  trover,  the  injury  done  to  the  real  estate, 
or  the  value  of  the  goods  taken  and  converted,  some  of  which 
subjects,  we  have  noticed  under  the  head  of  the  several  actions 
to  which  they  relate.  In  the  present  chapter,  I  shall  content 
myself,  with  noticing  a  few  rules,  regulating  the  computation 
of  damages,  in  certain  cases,  which  would  be  doubtful  of  them^ 
selves^  without  the  aid  of  legal  authority. 


SECTION  IL 
OF  DAMAGED  /JV  Alf  ACTIOJT  UPOJf  CONTRACT. 

In  estimating  damages  upon  contract,  the  full  sum  agreed  on 
^y  the  parties,  should,  in  general,  be  allowed.      Yet  if  there. 


-♦-» 
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are  any  circumstances  of  extretne  and  palpable  hardship,  frsoJ 
or  deceit,  though  not  suiiicieat  to  invalidate  the  contract,  theee 

may  be  considered,  and  ttie  dacDHges   mitigated  acconJingly. 

As  if  1  promise  you  1000  dollars  to  find  oi}-  cow,  or  one  ceoC 
per  nail  for  your  horse,  doubling  every  nail  in  his  shoes,  which 
may  amount  to  a  very  large  sum,  it  would  be  legal  justice  t9 
give  yon  the  value  of  your  labour,  in  the  one  iostaocey  or  of 
your  horse  ID  the  olher.(/) 

Parties  sometimes  agree,  that,  in  default  of  peHbrmaiice,  a 
certain  sum  stiall  be  paid  by  the  one  ^who  fails  to  perfbroi  hit 
contract  ;  and  the  question  frequently  arises,  whether  this  is  a 
mere  penalty,  which,  on  ibrft^tture,  is  to  have  the  effect  of  a 
penalty  in  a  corn.non  bond  ;(g-)  or  is  intended  as  sttpulaled 
damafi;efl,  to  he  allowed  in  full,  for  the  breach  of  the  contract 
To  determine  this  question,  attention  should  be  given  to  the 
real  intent  of  the  parties,  and  the  nature  and  terms  of  the 
agree'ment.  Thus,  should  I  agree  to  buy  your  horse,  aod  ps^ 
yoii'his  value,  and,  if  I  fail,  then  to  pay  yon  ooe  hundred  dt>l- 
Jars,  which  sum  in  equil  to  the  value  of  the  horse,  this  woiskl 
be  a  penalty  ;  bec>«iise  the  sum  Mipulatod  is,  obviooslv,  be- 
yond the  damages  you  can  sustain  by  my  refusal  to  receive 
htm.  Bat,  had  it  been  five  or  ten  dollars,  the  coDstruclioB 
would  be  different. (A)  But  even  in  this  case  of  the  hon«, 
where  the  parties  gb  on  to  say,  in  so  many  words,  *'  we  con- 
sent to  fix  and  liquidate  the  one  hundred  dollars,  as  the  am«-iuot 
0f  damages  to  be  paid  by  the  failing  party,*' this  would  bioJ 
to  the  payment  of  the  sum  as  stipulated  damages  ;  for  the  in- 
tent is  too  plain  to  admit  of  const  ruction.  («')  But,  ^'  id  all  ca- 
ses where  a  party  relies  on  the  payment  of  liquidated  damages 
as  K  discharge,  it  must  clearly  appear  from  the  contract,  thit 
thev  vvere  to  be  paid,  or  receiv<>d,  atrjo/ufe/y  m  lieu  of  perform- 
anf!e.  (4  Dallai  Rep,  150.  Graham  v.  Bickkam.)  fa  the 
'  ciwip  of  Slosson  V.  Beadle^  (7  John,  Rep.  72.)  and  Hasbrtnuk  v. 
Tappen,  (15  John.  Rep.  200)  it  expressly  appeared,  thai  tht 
damages  were  in  lieu  oj  performance ^  and  payment  thereof  w« 
an  alternative  reserved  for  the  party's  election. "(j  )  And  so, 
if  I  agree,  in  consideration  of  twenty  dollars,  to  deliver  yoo 
twenty  bushels  of  wheat,  or  pay  you  thirty  dollars,  upon  oaj 
failure,  you  may  recover  the  thirty  dollars  ;  for  the  electioe 
then  falls  to  you.(/c) 

Where  1  agree  to  carry  goods  from  A  to  6,  the  difference 
between  their  value  at  A,  and  their  increased  value  at  B»  ia  the 


(f)  Vide  Bac.  Ab.  tit.  damages,        (t)  15  John.  900. 
(D)  &  cases  there  cited.  (/)  18  Id.  S25,  ptr  Woodwor Ul  i. 

M  Vide  ante,  19,  20.  (fc)  7  id.  7S. 


(k)  3  John.  cas.  297,  &  note  (e) 
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{fOper  meaBure  of  damages,  f>r  a  breach  of  the  contract ;(/) 
at  if  I  had  lost  the  goods^  the  olaintiff  -hould  recover  in  .dam* 
ages,  otdj  their  value  at  th(>  place  of  (Starting  (m)  This  last 
position  settled  id  Caine^,  is  now  ovf^rrul^^d  ;(n)  and  the  daim 
ages  determined  to  be  their  value,  at  the  pkce  of  de5tinatioa  ; 
and  that  too  accompanied  with  interest  on  such  value,  if  the 
carrier,  or  his  agents  or  servants,  be  guihjr  of  fraud  or  groi|^ 
misconduct ;  bat  not  otberiiu8e.(o) 

In  an  action  for  goods  of  a  certain  quantity  and  description 
sold  to  the  defendant,  at  a  price  agreed  on,  if  the  goods  deliv^ 
er^d  do  not  ansiver  the  description,  in  cons^equence  of  which 
the  defendant  sustains  a  loss,  this  may  be  shown  in  mitigation 
of  damages,  though  the  goods  be  not  returned,  and  notwith- 
ttanding  the  price  is  agreed.  The  defendant  need  not  be  driven  - 
to  a  cross  action,  nor  need  the  goods  be  returned.  The  latter  ia 
necessary »  only  where  the  goods  sold,  are  taken  on  trial,  with 
liberty  to  return  them  within  a  hmited  period,  if  the  vendee 
dislike  them.(p) 

I  sue  you  in  the  Common  Pleas  ;  but  we  agree  to  discontia* 
ne  the  suit,  (which  I  actually  do)  and  sobmit  it  to  arbitration  { 
but  on  attempting  to  arbitrate,  you  revoke  the  submission  :  my 
damages  are  the  costs  of  the  suit,  and  the  ezpenaea  in  proceed^ 
ing  to  arbitrate. (9) 

In  debt  on  bond,  though  the  court  have  power  to  award  ex^ 
ecution  for  less  than  the  penalty,  where  the  damages  for  the 
breaches  do  not  reach  it  in  amount ,  yet,  in  general,  they  can 
render  judgment  for  no  more  thnn  the  penalty.  But  whera 
the  condition  is,  for  the  payment  of  money,  or  any  sum  carry- 
ing interest,  which  is  a  question  of  law,  and  the  whole  sum,  with 
interest,  exceeds  the  penalty,  there  the  plaintiff  may  recover 
the  penalty  with  interest  thereon,  after  the  first  instalment  be« 
*  eomes  due,  or  other  forfeiture  happens,  provided  so  moch  ii 
due  by  the  condition,  but  beyond  this  they  have  in  no  instance 
gone.fr)  The  English  cases,  on  this  head,  may  all  be  foon4 
ranged  in  chronological  order,  in  4  Day,  35.  In  an  action  oa 
a  bond,  of  mere  indemnity,  the  plaintiff  must,  in  order  to  sus- 
tain an  action  for  any  thing,  show  that  he  has  in  fact  sustained 
damages,  and  to  such  a  bond,  a  plea  that  the  plaintiff  has  sas« 
tained  no  damages  (non  damn{ficaltu,){$)  is  good.  In  one  casOi, 
where  the  defendant  bound  himself  to  pay  a  bond,  dae  from 


(/)  14  id.  170.  (p)  18  id.  141,  144. 

(m)  3  Caincsy   219.  15  John,        (9)  3  Day,  118. 
94,  contra.  (r)  4  Daj,  30.    3  Gaines,  40.    1 

(n)  15  Jolm.  ^  Mn.  343. 
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the  plaintiff,  and  added  words  oblfging  hioQBelf  to  hold  tbe  praia- 
lifT  barmiess  and  indemnified  against  th^  iiayment  tbereot,  ^ic. 
it  was  h()lden,tbat  this  was  a  noere  bond  of  iDdemnitj,  to  wbich 
n^n  damnificahis,  was  a  good  p]ea.(0      But,  in  general,  ^here 
tbe  obligor  binds  bitnself  to  do  any  act,  other  than  mere  iii- 
demnity,  as  to  remain  a  true  and  taitbful   prisoner,  tbe  pen- 
alty is  forfeited  on  omitting  to  perform  the  act.(t()      And  so, 
where  the  defendant  covenants  with  the  plaintiff,  to  keep  and 
perform  all  the  covenants  of  the  plaintiff,  in  a  certain  leafte, 
one  of  which  covenants  is,  that  he  shall  pay  the  rent  of  tbe 
premises,  the  covenant  of  the  defendant   is  broken  on  the  renl 
Ailing  due,  and  remaining  unpaid,  though  the  plaintiff  may  not 
have  paid  any  part  of  it  himself ;  and  nor*  danntficatus   is  not 
-a  good  plea.(v)      But  the  aij*ount  of  damages  (o  be  recovered 
in  these  two  last  cited  cases,  from  Johnson,  is  another  consid- 
eration, which  was  not  decided  by  them. 

In  an  action  against  a  tenant  for  not  repairing,  pursuant  to  his 
agreement,  enough  damages  should  be  given,  to  make  the  re- 
pairs stipulated  for,  but  omitted  by  the  tenant.     (Salk.  141.)— 
And  in  an  action  for  tbe  non-delivery  oO  wheat  or    ether  arti- 
cles, the  general  measure  of  damages  is,  the  difference  between 
the  price  contracted  for,  and  the  price  of  the  articles,  when 
they  were  to   have  been  delivered.     (I  Yeates^  Rep.    36.) 
When  you  sell  goods  to    me,  which  belong  to  another,  and  i 
sell  the  goods  to  a  third  person,  who  is  evicted,  and  sues  and 
recovers  of  me  the  price  of  the  goods  ;  in  an  action  againtt 
you,  1  can  recover  the  costs  of  the  action  against  me,  as  spe- 
cial damages  upon  breach  of  youK  warranty,  besides  my  other  t 
damages.  (7  Taunt.  Kep.  153.) 

On  a  written  contract  for  a  sum  certain,  the  instrument  itseY 
famishes  the  rule  of  damages,  which  is  the  principal  and  in- 
terest, but  no  more.(tv)  But  tbe  question  frequently  arises  on 
other  contracts  for  the  payment  of  money,  whether  they  shaQ 
carry  interest  ;  and  there  is  some  difficulty  as  to  (be  priaciplet 
vpon  which  it  is  to  be  cast,  and  the  time  when  it  begins  to  run, 
upon  sHch  contracts  as  do  carry  interest.  This  subject  was 
jmrtially  noticed  in  treating  of  usury  ;  but,  from  the  frequency 
of  its  occurrence  among  all  classes,  I  shall  give  it  a  more  par^ 
ticular  consideration. 

■ 

1}  is  a  general  role,  that  all  contracts,  express  or  implied,  for 
(he  payment  of  money,  draw  interest  from  the  time  of  the 

(0  14  John.  177.  (»)  1  Daj,  1. 

(u)5  il.42. 

(v)17ii.  479, &  Tide  IBoSbft 
PuM.  638. 
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woney  falliog  dae  ;  and  all  contracts  may  draw  interest  (i(  U 
he  so  agreed  by  the  parties)  fcom  such  time  as  sh^ll  be  hxad 
upon  by  them,  at  or  after  the  contract  was  entered  into,  or 
even  before  that  time,  if  the  money  was  in  fact  due,  and  tUe 
previous  time  was  not  agreed  on,  to  cover  usury  :  otherwi!*e, 
DO  interest  ariiies  till  the  money  fall  doe.(x)       i'hus,  interest 
is  allowable  on  an  account  slated,  and  balance  struck. (iy)     And 
if  an  account  be  transmitted  to  a  ddttor,  and  lie  a  long  time 
without  objection,  or  is  assented  to,  or  presented  and  not  object- 
ed i#  by  him;  it  becomes  thereb3r  liquidated,  -and  interest  is  al- . 
lowable.(r)    And  where  I  seftle  my  note  or  account  with  yon, 
carrying  rfifterest,and  give  you  a  new  note  for  both  principal  and 
interc4,and  stipulate  that  the  new  note  shall  carry  interest  on  the 
whole,  this  is  lawful,  and  cannot  be  objectedas  «surious.(a)  In- 
terest is  allowable  on  money  bad  and  received,or  mone}'  lent  and 
advanced,  tho*  no  interest  be  stipulated  ;(6)  so,  on  a  certain  rent 
payable  in  money, (c)  though  otherwise  if  payable  in  wheat,  or 
other  specifick   chattel  :{d)  and  ^uch  interest  on  rent,  where 
p^^yuMe  in  money,  must  oe  recoyered  by  action,  and  cannot  be 
•  distrained  for.(e)     Interest  is  recoverable  in  an  action  for  mon- 
ey had  and  Teceived  against  a  sheriff,  constable,  &,c.  who  neg- 

iects  to  pay  over  monies  collected  by  him  on  demand.  (/). 

And  80,  in  an  action   on  the  case,  for  money,  which  is  lost  by 
the   negligence  of  a  sheriff,  or  constable,  in    not  collectioe 

Ms) 

If  a  party  accept  the  principal  of  I^s  debt,  he  cannot  after- 
wards sue  tor  the  interest.  (A) 

i£  a  note  mention  no  time  of  payment,  it  draws  interest  from 
vUie  date,  being  payable  immediately. (t)  ' 

Interest  is  not  recoverable  on  unliquidated  damages,  or  uq<^ 
certain  demand6,(y)  nor  on  open,  running  or  unliquidated  a&r 
counts,  unless  there  be  some  usage  of  trade»  or  other  circum- 
•Btances,  from  which  an  agreement  to  allow  interest  may  be  in- 
ferred.(l:)  Nor  is  it  recoverable  upon  an  attorney's  bill  of 
costs,  unless  liquidated  by  agreement  ;(/)  nor  on  money  due 
hr  goods  sold  and  delivered,  though  to  be  paid  for  at  a  certam 


i«-«. 


(x)  1  Hen.  &  Munt  211.  (/)  13  id.  255.     14  id.  25^, 

(y)  3  Gaines.  234.  (g)  14  id.  255. 

Cm)  3  id.  234.    15  John.  409.  (A)  3  John.  229.  Ante,  5SS. 

(al  1  Hen.  &  Munf.  4.  (t)  2  Hay  w.  32. 

(B)  3  Caine«,226,  &  266.  3  Johm  ( ;")  I  John.  315. 

^8.  303.  9  John.  71,  |  Hayw.  4.  (I)  3  Caine»,  226,  6.  John.  45.    f 
(e)  4  John.  18S.                                 Hen.  ^  Munf.  .603.  2  Bay.'iai 

W  1  .id.  276.  (/)  2  Boi.  &  PuU.  219. 
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I  day,  and  at  a  price  agreed  on.(m)      Though  if  there  be  »o 


i^reement  to  pay  for  auqh  goods^  in  a  bilk  or  note,  which  is  ncTt 
done,  interest  will  be  allowable  froon  the  tune  the  bill  or  ooC« 
would  have  fallen  dQe.(n)  Nor  ia  ioterett  allowable  b  aa  ac* 
tioQ  for  work  and  labour. (o) 

Interest  ahonld  be  calculated,  according  to  the  law  of  the 
place,  where  the  contract  i?  to  be  |;erforaied.(p^  If  not  to  be 
performed,  by  its  terms,  out  of  the  country  where  it  is  made, 
then  interest  is  to  be  cast  according  to  the  law  of  the  place 
where  it  is  entered  into.(^) 

When  partial  payments  have  been  made  on  the  debt,  froca 
time  to  time,  the  question  has  frequently  arisen,  in  different 
courts  in  the  United  States,  as  to  the  mode  of  casting  iU  The 
only  adjudication  on  the  question,  in  this  stnte,  is  by  the  Covft 
of  Chancery,  as  follows  :  **  The  correct  mode  of  crediting 
paymentst  as  between  debtor  and  creditor,  is,  to  carry  them  ia 
the  first  place  to  the  extinguishment  of  the  interest  due  ;  and 
it  is  susceptible  of  m^thematicial  demonstration,  that  if  credita 
be  not  so  applied,  hot  the  principal  of  the  debt  is  left  to  coo* 
tinoe  upon  interest,  and  interest  is  computed  upon  the  pay- 
Dients  as  they  are  successively  made,  a  debt  will,  in  the  course 
of  a  few  years,  (and  the  time  will  be  longer  or  shorter,  accord* 
ing  to  the  rate  of  interest)  be  wholly  extinguished  by  paj* 
meats  of  interest*  without  paying  a  cent  of  principal.**(r) 

• 

In  Connecticut,  the  rule  is  the  same«  with  this  qoatificatioOy 
that  the  first  payment  shall  not  be  applied  to  the  extinguish- 
ment  of  the  interest,  unless  it  be  made  at  least  one  year  or 
more  from  the  time  when  interest  commenced,  nor  as  to  the 
•u^equent  payments,  unle>s8  there  be  at  least  one  year  betweea 
them.(<)  This  is  opon  the  ground,  that  interest  caooot  be  due 
except  from  year  to  year. 

Our  Chancellor  introduces  do  such  qnalificaCioQ ;  and  iti 
amission  is  in  accordance  with  many  of  the  most  respectablo 
authorities  inr  the  Union.  ^  In  the  Superior  oort  of  Chaaceiy. 
for  the  Richmond  dist  ict  in  the  state  of  Firgima,{t)  the  saoM 
rule  is  laid  down, without  the  Connecticut  qualification*  provided 
that  the  payment  is  equal  to,  or  exceeds  the  interest  at  Che  tinia 
it  h  made  ;  hot  with  this  addition,  that  where  the  pay  meat  is  lee 


(m)  3  VVils.  305,    6.    2  Campb.        (p)  t  JaHd.  235.    17  John.  511. 
*cp.  429  (q)  2  Hayw.  5.  * 

(n)  2  Campb.  Rap.  428.  13  flait,        (r)  3  John.  Cb.  Rsp  tOO,  k  fidft. 

5.  id.  ^8.  ^  Kirby,  t126. 

(o)   I  ':  mpb.  R*».   50,  51,  p«r  (,)  Kirby'i  Rap.  49,  9M. 

%L,  EUsflhoMugb,  CikJ.  p)  4  Han.  it  DtviiC  431.' 
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ikv^  tbe  ioterest  due  at  (he  time,  the  BorpluB  of  interest  must 
«ot   augment  the  remainiog  capital.      The  Virginia  rule  has 
lieeQ   adopted  io  tbe   Superior  Court   of  North   Caro)ina,(ti) 
oegattviog  that  part  of  the  ConnecHcm  rule^  which  calculates 
interest  from  year  to  year,  with  the  remark,  that  if  the  pay- 
ment was  less  than  the   interest  accrued,  then  the  balance  of 
Interest  must  remain  until  the  ^ext  payment(v)      This  is  also 
ihe  law  of  Kentucky.(«)      The  result  of  these  authorities^ 
would  seem  to  warrant  the  New- York  creditor,  in  claiming  in- 
terest at  Jeast  to  the  extent  of  the  rule  laid  down  by  Mr.  Wabb* 
•n  his  arithf»etick,  as  the  one  adopted  by  the  courts  of  law  in 
Massachusetts,  for  casting  interest  in  that  state, (x)  viz  : 

<«  Compute  the  interest  on  the  principal  sum,  from  the  time 
when  tbe  interest  commenced,  to  the  first  time  when  a  payment 
was  made,  wiiich  exceeds,  either  alone  or  iu  comunction  with 
the  preceding  payments,  (if  any)  the  interest  at  that  time  due  ; 
iidd  that  interest  to  tbe  principal,  and  from  the  sum  subtract 
the  payment  made  at  that  tim^,  together  with  the  preceding 
payments  (if  any)  and  the  remainder  forms  a  new  principal  ; 
on  which  compute  and  subtract  the  interest,  as  upon  the  first 
principal:  And  proceed  in  this  manner  to.  the  time  ofjudg*> 
ment.  By  this  rule  the  payments  are  first  applied  to  keep 
down  the  interest ;  and  no  part  of  the  interest  ever  forms  « 
part  of  a  principal  carrying  interest.'* 

He  illustrates  this  rule  by  the  following  example,  calculating 
interest  at  six  per  cent,  that  being  the  Massachusetts  rate  : 

A,  by  his  note,  dated  Jamiary  1, 1780,  promises  to  pay  B,1000 
dollars^  in  six  months  from  the  date,  with  ihterest  irom  tbe 
date.    On  this  note  are  the  following  indorsements  : 

Received  April  t  1780,  24  dollars.— August  1,  1780,4 
dollars.  December  1,  1780,  6  dollars.— February  1,  1781,  60 
dollars,— July- 1 ,  1781,  40  dollars.— June  1,  1784,  300  dollars* 
September  1,  1784,  12  dollars.— Jaouary  1,  1785,  15  dollars. 
October  1,  1785,  50  doUars.~And  the  judgment  is  to  be  enter- 
ed December  1,  1790. 

CALCULATION. 

The  principal  sum  carrying  interest  from 

January  1,  1780  $1000,09 


(ii)  1  Uayw.  Rm.  379.    3  id.  17,        (x)  WaJsh's  ariUimstick,  4tb  ed» 
IM.  SaleiB,1818,p.llS. 

(«)  Tlda  also  4  Harm  k  M^Hen- 
vj't  Rep.  of  tbe  general  court  of  ap- 
oealfl  in  Maryland,  91. 
^  (tf)  4  Hall's  Uw  ioQi^al,  139, 
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Interest  to  AprH  1,  1780, 3  monthB,  15,qa 

Amount,      1015,00 
Paid  April  I,  1780,  a  sum  exceedtog  the  interest,  24,00 

Remainder  for  a  new  principal,  991,00 

Interest  on  991  dollars  from  April  1,  1780,  to  Febrnarj 

1,  1781,  10  months,  49.55 

Amount,  1040,55 

Paid  August  1, 1780,  a  sum  less  than  the 

interest  then  due,  $4,00 

Paid  December  1,  1780,  do.  do.  6,00 

Paid  FebruarjT  1,  1781,  do.  greater  do.    60,00 

70^00 


Hemainder  for  a  new  principal,  970,55 
interest  on  970  dollars  55  cents,  from  February  t, 

1781,  to  July  1,  1781,  (5  months)  24,«6 

Amount,  994, 81 

Paid  July  1, 1781,  a  sum  exceeding  the  interest,  40,00 


Remainder  for  a  new  principal,  954,81 

Interest  on  954  dollars  81  cents,  from  July  1,  1781,  to 
June  1, 1784,  (2  years  11  months)  167,00 

.  Amount,         1121,90 

Paid  June  1,  1784,  a  sum  exceeding  the  interest,  300,00 


Remainder  for  a  new  principal,  821,90 

Interest  on  821  dollars  90  cents,  from  June  1,  1784  to 
October  1,  1785,  (1  year  and  4  months,)  65,75 

Amount,        S87,&6 
Paid  September  1,  1784,  a  sum  less  than  the  interest, 

then  due,  $12,00 

Paid  Jan.  1,  1785,  do,  do.  15,00 

Paid  October  1,  1785,  do.  greater,  with  the 

two  last  payments  than  interest  then  due,    50,00 

77,00 


Remainder  for  a  new  principal,'  '  8K)  65 

Interest  on  810  dollars,  65  cents,  from  October  I, 
.1785,  to  December  1,  1790,  the  time  when  judg- 
ment is  to  be  entered,  (5  years  and  2  months,)  JSl.'iO 

^adgment  r^endoi*^  for  the  ameQot,  1061,95 
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SECTION  III. 
OF  DjIMAGESj  m  JiJf  ACTIOJi  FOR  A  WRO}{G. 

lo  actions  for  a  tori  or  wrorig,  the  damages  may,  nay  should^ 
ID  8ome  cases,  exceed  the  mere  naked  injury  sustained.  TbQ8» 
ia  an  action  for  sedacing  a  wife  or.  daughter,  or  for  a  breach  of 
promise  of  marriage,  %vhich  is  in  natnre  of  a  tort,(y)  exemplary 
damages  are  frequently  given,  oo  the  ground  of  injured  feeling 
and  reputiitioo,^  and  upon  a  consideration  of  the  fortune  and  rank 
of  the  parties  ;(z)  and  other  considerations  to  which  we  advert- 
ed, when  speaking  of  these  actions,  ante,  188,  9^.  The  same 
consideratioD  of  injured  feeling  has  been  holden  a  proper  one  ia 
Qn  action  oa  the  ca$e,  brought  by  a  parent,  or  master,  for  the 
loss  of  service  from  an  assault  and  batterj,  committed -upon  his 
child  or  servant,  (a) 

In  the  action  of  trespass,  where  the  conduct  of  the  defendant 
bas  been  wilful,  malicious,  or  cruel,  exemplary  damages,  or 
smart  money  is  also  frequently  given,  by  way  of  punishment  td 
the  defendant,  and  a  liberal  indemnity  to  the  plaintiff  for  bis 
time  and  expense  in  seeking  his  remedy,  as  well  as  his  damages, 
properly  so  called  ;(6)  and  an  exercise  of  this  discretion  is,  ma- 
ny times,  highly  salutary,  and  necessary*  Accordingly,  in  aft 
action  for  enticing  away  the  plaintiff's  indented  servant,  the  ge- 
neral rule  is,  to  give  damages  to  the  value  ol  the  service,  dur« 
ing  the  time  of  the  servant's  eo^ploy  with  the  defendant ;  bn^ 
the  jury  may,  in  aggravated  cases,  give  the  whole  value  of  the 
servant,  in  damages,  for  the  whole  time  during  which  be  is  in- 
dented, (c)  Where,  however,  the  defendant  acts  in  good  faith, 
pupposing  the  goods  to  be  his  own,  or  seizing  goods  under  aa 
execution,  supposing  them  to  be  the  defendant's,  in  the  execu- 
tion, and  io  other  cases,  where  he  acts  under  a  mistaken  or 
doubtful  right,  it  would  be  the  height  of  absurdity  to  give  any 
thing  beyond  the  plaintiff's  actual  damages. 

Io  trover  or  trespass  for  taking  and  converting  goodjt,  the  Fa- 
creased  value  of  the  chattel*  converted  at  the  time  of  demand,  or 
even  down  to  the  time  of  the  trial,  with  interest  from  the  time* 
of  conversion,  may  be  allowed,  (c^)    But,  in  general,  the  measure 


(y)  SMauIe  &  Sclw.  406.  (b)  14  John.  35^. 

(3)  t  T.   R.  4.  Reeve^s  Domeslick  (e)  Anthon's  N.  P.  Rep.  94. 

Relatkras,    ^91.      3  John.  64«      1  (d)  2  Caine^i  cas.  in  error.  21C, 

Cojce^s  N.  P.  Rep^  77,  79.  %  ishn.  S80.    ft  Joha.  446h 

(a)  2  T,  R,  4r 
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\ 


of  damages,  in  theae  cases,  is  the  valae  of  the  goods,  at  tbe 
and  place  of  conver8ion,(e)  though  it  is  always  proper  to  alloar 
interest  by  way  of  damages  upon  that  valae,  firom  the  time  ihm 
goods  were  taken,  or  wrongfully  converted.     A  bailee,  or  one 
having  a  special  property  io  chattels,  being  answeraUe  10  tbe 
general  owner,  unless  he  takes  good  care  of  them,  may  reuncg 
their  whole  value  in  damages,  against  the  wrong  doer«  who 
takes  them  away  ;(/)  and  this,  thoagfaM:he  bailment  is  oaereljr 
ffratuitoa8.(g)    In  trover  for  a  bill  of  ez^ange,  the  meaaore  of 
damas^es  is  the  principal  and  interest  duS^  thereon,  at  the  time 
of  the  cooversion.(A). 

\ 

Where  a  man  takes  actual  possession  of  tnv  land,  f  cao  only 
recover  damaees  for  his  first  entry,  whilst  i  cmtiooe  ont  of  poo* 
session,  but  after  I  obtain  posflession  by  an  action  of  ejectmeae, 
or  otherwise  re-enter,  I  can  then  recover  for  aJLhis  mesne  oe- 
cupation,  as  well  as  his  first  entry,  (laying  the  trespass,  as  hav- 
ing been  continued,  from  the  first  entry  down  to  the  ttoie  of 
bringing  the  action,)  which  distinction  is  the  foondation  of  the 
common  action  of  trespass  for  the  mesne  profits,  consequent  op- 
on  an  action  of  ejectment,  ft)     The  measure  €f  damages  id  this 
action  is,  the  value  of  the  land  from  the  time  of  the  demise  laid 
in  the  declaration  in  ejectment  ;(j)  and  where  the  judgment  k 
by  default,  the  costs  of  the  ejectment  are  also  a  proper  i\rm  of 
damages,  as  well  as  the  use  of  the  ]and.(ib)     And  a  record  y  nf 
damages  in  the  ejectment,  is  no  bar  to  an  action  for  the  mesne 
profits.(/)     But  this  action  for  mesne  profits  i?  an  equitabiA  ac- 
tion, and  will  allow  of  every  kind  of  equitable  defence. (m)^  Of 
course,  the  plaintiff' can  recover  no  more,  than  the  value  of  the 
land,  deducting  all  reaflooable  improyements  and  repairs  made 
by  the  defendant,  durinc;  the  time  for  which  the  plaintiff  has  a 
right  to  claim  the  profits,  in  which  he  can  be  confined  to  six 
years,  next  before  action  commenced,  provided  the  defendsdt 
I^eads  the  statute  of  limitations,  as  he  has  a  right  to  do.(a)    la 
an  action  for  encroaching  on  the  plaintiff''s  wharf  or  fandir^,  the 
rule  of  damages  is  the  current  value  of  the  landing,  doriog  tha 
time  of  the  encroachment.(o) 

In  aa  action  against  a  sheriff  for  an  escape  fit>m  mesne  pie^. 
cess,  (and  by  parity  against  a  constable,  for  an  escape  fron  a 
warrant,)  the  plaintiff  is  entitled,  prima  facie,  to  recover  )m 


(e)  14  Joha.  128,  Anthon'i  A*.  P.  (j)  1  John.  281. 

B«p.  156.  (it)3kl.4gl. 

(/)  6  Binney,  457.  hj  i  John.  cu.  SSI. 

Jfi  1  Barnwell  A  AldenoaH  Rep.  (m)  9  id.  438. 

^  Cn)9id.3S4. 

90  5  Cjmpb.  Rep.  4T7.  (o)  Aathon^f  JT.  P.  Rep«  «a. 

f  0  Co.  Litt,  t57.  '^ 
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whole  demaod,  as  it  stood  against  the  original  defendant ;  and  it 
lies  with  the  defendant  in  the  action  for  the  escape,  to  shoi^ 
that  the  plaintiff's  damage  is  less  than  his  whole  de^t,  by  prov-^ 
iDg  the  inabilitj  of  the  defendant  to  pay.  And  it  seems^  that  if 
the  original  defendant  -bus  property  at  the  time  of  the  escape^ 
the  plaintiff  is  entitled  to  recover  the  whole  valae  of  such  pro- 
perty, as  damages  in  the  action  f^r  an  escape,  if  it  do  not  exceed 
the  debt  doe  from  the  one  who  escaped,  with  the  costs  of  the 
action  from  which  he  escaped.  This  is  apon  the  presumption, 
that  the  confinement  of  the  defendant  would  have  coerced  the 
appropriation  of  such  property  to  the  payment  of  the  debt.(p) 


SECTION  IV. 

'■ 

OF  DAMAGES  m  REFEREM^E  TO  TTTE  TIME  WHE^T  THE 
ACTIOJ^IS  COMMEA'CEDy  AJTD  THE  FORM  OF  PROCEED- 
Ijm  m  THE  SAME. 

We  have  before  seen,  that  the  plaintiff  can  recover  no  more 
damages  than  he  claims  by  his  declaration. (I  Caioe?,  593.)  If 
the  jury  find  more,  he  must  relinquish  the  excess  ;(q)  and  this 
tnuHi  be  done  before  the  justice  renders  judgment ;  if  not  done 
till  afterwards,  it  is  too  late  to  save  the  jndgment  from  a  rever« 
sal  for  the  error.(Vide  4  John.  414.)  (r)  So,  where  the  jury 
find  damages  for  the  defendant,  when  he  is  entitled  to  none  ; 
as  where  no  set  off  is  claimed  or  allowable  ;  the  defendant  may 
remit,  and  the  justice  miiy  strike  out  the  damages  found,  and 
give  judgment  for  the  defendant,  generally. (4  John.  414.) 

It  is,  moreover,  a  general  role,  that  the  plaintiff  cannot,  in  a 
personal  action  (and  this  kind  of  action  alone  is  cogoizabie  be- 
fdre  a  justice)  recover  any  damages,  except  those  which  arose 
bifbre  the  commencement  of  the  8nit.(5)  But  wherever  a  da- 
tf  is  incurred,  pending  the  suit,  incident  to,  or  growing  out  of 
t(e  cause  of  action  for  which  the  suit  is  brought,  for  which  no 
dlitisfaction  can  be  bad  by  a  new  suit,  such  duty  shall  be  includ- 
ed in  the  judgment  to  be  given  in  the  action  already  depending. 
Thus,  in  an  action  of  assumpsU  for  principal  and  interest,  the 
litter  should  be  brought  down  to  the  time  of  the  judgment,  the 
^terest  being  a  mere  accessary  to  the  principal,  for  which  no 

t  ■  ■    ■  '  '  t  '  " 

1    (p)  0  John.  300.  («)  10  Co.  116, 117. 

(|    (o)  Bac.  Ab.  tit.  Damagei,  (Ji)  S. 
't   (r)  2  Su.  1110. 2  Blac  79  Hep. 
(1300.  ,    - 

•:  79 
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separate  action  will  He.(t)  But  when  a  new  action  will  lie  far 
any  dulieis  or  demaiidd  arising  since  action  brought,  they  cannot 
be  included  in  the  first  suit.  Thus,  in  an  action  of  covenant  for 
the  non-payment  of  rent,  if  any  rent  fall  due  after  action  com* 
menced,  it  must  be  made  the  subject  of  a  subsequent  suit.  And 
in  trespass,  and  indeed,  in  torts,  generally,  new  actions  may  lie 
brought  as  oflen  as  new  injuries  and  wrongs  are  repeated^  and 
hence  daniHges  ought  to  be  assessed  only  up  to  the  time  of  the 
wrong  complained  of.(u)  Upon  this  principle  it  is,  that  where 
the  plaintiff  declares  that  the  defendant  enticed  away  his  ser- 
vant, by  which  he  lost  his  service,  from  such  a  time,  (before 
the  commencement  of  the  suit,)  to  such  a  day,  fafter  the  com- 
mencement of  the  suit)  and  judgment  is  given  for  the  plaintiC 
generally,  without  ^distinguishing  that  damages  are  allowed  for 
the  time  only  which  preceded  the  commencement  of  the  saiti 
jBUch  judgment  is  erroneous. (v)  And  it  is  a  general  rale,  that 
where  a  declaration  claims  damages,  as  arising  from  some  mat- 
ter, either  previous  to  the  plaintiff's  having  any  cause  of  action, 
or  subsequent  to  the  commencement  of  the  suit,  and  a  verdict 
or  judgment  is  rendered  upon  sach  a  declaration  for  damages 
generally,  it  is  erroneoas  ;  for  it  appears  from  the  ^e  of  the 
proceedings,  in  such  a  case,  that  the  plaintiff's  whole  claim  was 
allowed,  or  if  it  was  not  so  allowed  in  £ict,  it  is  impossible  to 
know  this  from  any  thing  appearing  in  the  verdict  or  judgment, 
by  which  the  damages  are  assessed. fw)  To  remedy  this,  the 
jury  who  give  their  verdict,  or  the  justice  who  gives  judgment 
for  the  damages,  4nay,  in  such  verdict  or  judgment,  state  spe- 
cially, that  damages  are  given  only  for  the  particular  tine  allow 
able. 


SECTION  V. 

OF  JlSSESSLW  THE  DAMAGES,  WHERE  THERE  ARM 

SEVERAL  DEFE^DAJrrS. 

If  several  defendants  are,  in  the  same  action,  charged  with  a 
joint  wrong,  and  all  are  found  guilty,  the  damages  must  be  joint, 
and  one  cannot  be  found  gtiilty  in  so  much  damages,  and  anoth- 
er in  another  ;(x)  for,  in  such  case,  we  have  seen  that  the  act 
of  one  defendant  is  the  act  of  all  ;(y)  and  is  not,  thereibre,  ana- 


(I)  2  Burr.  10K6  t  7.3  John.  329*        (w)  Vide  3  Williams*  Savnd.  171. 

iu)  2  Burr.  1087.  {x)  Id. 

{jc)  %  Sauiid.  169«  {^)  Aate^  576. 
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ceptihle  of  severence.     Where  there  are  serenil  defendant^ 
one  or  more  of  whom  join  issue,  and  the  others  either  confe* 
(he  action,  generally,  thug  leaving  the  damiigesi  tnr  he  as^sseri, 
or  \%here  they  demur  and  have  judgment  against  them,  er  do 
not  f>Iead  at  all,  so  that  oo  issue  is  joined  as  to  them  ;  in  this^ 
or  (he  like  cases,  where  a  jury  is  demanded  for  trial,  the  dama- 
gfis  should  still  he  assessed  all  at  one  time,  and  the  venire  should 
r»jn  in  these  wofds,  •*  us  well  to  try  the  issue  jotneJ^  as  to  inquire 
€>f  tUe  damages f  hetrx^ten  James  Jackson ^plainvJF^  and  A^  B,  C,  D, 
and  E,  defendants,'''*     In  such  cases  tbi  jury,  where  those  who 
plead  are  acquitted,  may,  in  an  action  for  a  tort,  assess  damages 
against  the  others.     And  it  is  the  nature  of  a  tort,  that  one  defen- 
'dant  may  be  found  guilty,  and  another  acquitted,  according  to  the 
truth  of  the  case,  excepting  the  iostaoce  noticed  ante,  491 .      But 
this  is  generally  otherwise  in  assumpsit,  covenant  and  other  ac- 
tions, sounding  io  contract,  where  the  plea  of  one,  if  found  true, 
shall  acquit  all,  ev^n  though  the  others  do  not  plead,  or  where 
they  have  judgment  pass  against  them  upon  demurrer  ;  for,  in 
these  cases,  the  plea  generally  goe^  to  the  whole  cause  of  ac- 
tion     Yet  to  this  there  are  exceptions,  as  where  one  pleads  the 
insolvent  act,  bankruptcv,  infancy,  or  other  defence  merely  per* 
«ODa)  in  its  nature.(2r;     Here,  though  the  plea  be  found  true,^it 
18  a  defence  strictly  confined  to  the  person  who  pleads  it ;  and 
does  not  go,  like  defences  in  most  other  cases,  to  destroy  the 
right  of  action  id  respect  to  all  the  defeodaDtfl.(a) 


(s)  3  Caiaes,  4.'  t  John.  279.    5        (a)  Vide  Bac.  Ab.  tiu  damage^ 
M.  160.  D.  4. 


CHAPTER  XII. 

OF  JUDGMENT. 

A  jastice,  having  oo  power  to  arrest  a  judgmeot  or  award  « 
Dew  tnal,(a)  the  next  subject  I  shall  consider,  is,  the  different 
kinds  of  judgment  be  is  to  give,  apon  the  various  matters  litigat- 
ed before  him,  premising,  however,   that  in  whatever  langoaige 
or  form  the  judgment  may  be  given,  the  law  will,  notwithataod- 
ingi  consider  what  should  have  been  the  judgment  in  the  given 
case,  and  ascribe  the  proper  effect  to  it,  whether  it  be  worded 
or  conceived  in  proper  form  or  not.     Thus,  where  a  jastice 
waited  the  four  days  and  then  gave  judgment  of  non-suit,  against 
the  plaTntifT,  not  having  a  right  so  to  do,  the  Supreme  Conrt 
considered  it  the  same  as  though  a  judgment  on  the  merits  had 
been  rendered,  and  held  it  a  bar  to  another  8uit.(c)    So,  where 
no  judgment  was  rendered  by  the  justice  on  the  verdict  of  a  ja- 
rj,  the  Supreme  Court  considered  what  ought  to  be  done  in  this 
respect,  as  done,  overlooking  this  lack  of  form,  and  making  the 
verdict  a  bar  to  a  subsequent  suit.((l)     And  so,  by  a  parity  of 
reasoning,  where  a  final  judgment,  as  on  the  merits,  is  given, 
when  it  ought  to  be  a  non-suit,  &c.  it  can  only  have  the  effect 
of  a  non-suit,  whatever  the  magistrate  may  call  it. 

It  is  then  material  to  consider  the  different  kinds  of  judgment, 
in  order  to  determine  their  nature  and  operation  only  ;  without 
regard  to  the  form  of  their  entry,  which  is  no  where  preserved 
in  practice  among  the  proceedings  of  the  justice,  except,  per- 
haps, when  he  sets  it  forth  in  a  return  to  a  writ  of  certiorari. 

Judgments  are  the  sentence  of  the  law,  pronounced  by  the 
court,  upon  the  matter  contained  in  the  record.  This  record 
is  drawn  up  with  a  good  deal  of  formality,  in  the  higher  courts, 
and  sets  forth  the  pleadings,  continuances,  jury  process,  verdict, 
judgment,  &c.  and  though  the  form  is  hardly  knowir  in  a  jus- 
tice's court,  yet  the  substantial  rules  of  proceeding  therein,  rest 
upon  the  same  pMnciples,  as  in  the  highest  Courts  of  Common 
Law.  These  judgments  are  of  four  sorts.  1.  Where  the  facts 
are  confessed  by  the  parties,  and  the  law  determined  by  the 
court ;  as  in  case  of  judgment  upon  demurrer.  S.  Where  the 
taw  is  admitted  by  the  parties,  and  the  facts  disputed  ;  as  in  case 


O J  2  John.  18J,  (i)  %  id.  181,  191. 

ifi)  II  id.  467. 
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t  f  judgment  upon  a  verdict  ^  or  ike  finding  of  fads  by  Oie  justice. , 

».  Where  >)ot{t  the  fact  and  the  law  arising  thereon  are  admit* 
.ed  b^  the  defendant,  which  is  the  case  of  a  judgn^eut  by  con- 
fession ;  default,  properly  speaking,  being  inapplicable  to  a  jus- 
tice'»  court ;  or  4.  and  lastly,  where  the  plaintifl^  is  convinced, 
thht  either  the  facts,  or  law,  or  both,  are  insufficient  to  support 
his  action,  and  therefore  abandons  or  withdraws  his  prosecu- 
tion ;  which  is  the  cose  in  judga)ent8  upon  a  non-suit  or  retrax- 
^  r#  ity  &.C. 

Sbr;  The  judgment,  though  pronounced  or  awarded  by  the  justice, 
r-f^  is  not  his  determination  or  sentence,  but  the  determination  or 
sentence  efthe  law.  It  is  the  conclusion,  that  naturally  and  re- 
gularly follows  from  the  premises  of  law  and  fact  which  stand  i^ 
the  syllogistic  form,  noticed  ante,  501,  while  speaking  of  demur- 
fere  and  issues.  («)  This  judgment  cannot  be  rendered  on  Sun- 
^ay.(15  John.  110.) 

^  * 

1.  Suppose  the  defendant  demurs  to  my  wh61e  declarntion, 
or  to  any  single  count  of  my  decfaration,  and  I  join  in  demur- 
rer, the  justice  gives  b  judgment,  that  my  declaration,  or  count, 
is  sufficient  or  insufficient  in  law :  if  there  its  an  issue  of  fact  upon 
some  of  the  counts,  he  gives  a  separate  jud<;ment  upon  the 
count  demurred  to,  that  it  is  sufficient  or  iniufficient,  and  then 
goes  oato  try  and  decide  the  iissue  of  fact^  thus  rendering;  two 
separate  judgments  in  the  cause  ;  and  so,  if  any  other  pleading 
in  the  cadse  be  demurred  to,  or  one  pleading  questioned  by 
demurrer,  and  the  other  taken  issue  upon,  as  to  the  fact ;  for  all 
the  issues,  both  of  law  and  fact,  must  be  disposed.of  by  the  pro- 
per judgment* 

2,  Several  issues  of  fact  may  also  be  joined  in  a  oanse,  upon 
^lifferent  counts,  or  upon  different  pleas,  on  some  of  which  a 
verdict  or  judgment  may  pass  for  the  plaiutiflf,  and  upon  some 
for  the  de^ndant ;  as  where  several  different  pleas  are  inter- 
posed to,  and  issues  joined  upon  different  counts  in  declaration. 

Ther#is  no  such  thing  in  a  justice's  court,  as  a  judgment  by 
default  against  the  defendant*  His  absence  at  the^reti^m  day  of 
the  process,  or  at  the  adjourned  day,  is  not  construed  into  a 
confession  of  any  thing.  But  the  justice  must,  in  such  case, 
first  waiting  for  the  plaintiff*  to  appear,  (which  is  essential,)  (/) 
proceed  at  the  very  place  mentioned  in  the  proces8,(^)  or  ap- 
pointed by  the  adjournment ;  and  the  demand  diust  be  proved 
in  the  same  iDanuer»  as  if  the  defendant  had  appeared  and  dent- 


(«)  k  vide  3  Blac.  Com.  395,  6.  (g)  I   Joho.  cas.  243.    Ij  John. 

(/)  9  John.  140.  417. 
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ed  it.(^)    When  the  defendaot,  however,  neglects  to  appear  at 
(he  relurn  dny  of  the  process,  and  the  jnslice  has  either  be^mi 
to  hear  testimony  in  the  caufse,  or  has  adjourned  it  to  another 
day,(i)  the  defendant  is  then  precluded  from  jriying  any  evi* 
dence  on  his  part,  except  in  onitio^ation  of  danv.iges. ;  and  has  no 
right  to  introduce,  or  prove  any  matter  which  wonld  be  the  pro- 
per subject  of  a  plea.     This  he  may  do,  if  he  appear  at  aoj 
time  before  the  cause  is  finally  submitted  ;  and  where  an  issue 
has  been  joined  aad  the  cause  adjourned,  if  the  defendant  ap- 
pear at  the  adjourned  day,  at  any  time  before  the  cause  is  final- 
ly submitted,  though  the  trial  may  have  progre<>!^ed,  and  the 
plaintiff  may  have  closed  his  case,  yet  he  may  go  into  hi«  full 
defence  upon  the  issue  joined,  the  same  as  though  ho  ha<1  ap- 
peared in  the  first  in8tance.(j)     Arfa  when  the  defendant  neg- 
lects to  appear  at  the  return  of  the  process,  the  justice  cannot, 
at  any  time  before  hearing  evidence,   enter  his  default,    and 
preclude  his  pleading  in  the  cause,  even  though  he  do  not  an- 
swer when  the  cause  is  called  on,(k) 

5.  The  confession  of  a  judgment  may  be,  where  the  defen- 
dant is  summoned,  or  his  goods  attached,  or  he  b  bronghf  into 
court  on  a  warrant.  If  he  confess  on  the  return  of  a  tommons 
or  attachment,  this  may  be  done  in  writing,  if  duly  proved  in 
the  absence  of  the  defendant,  or  of  any  one  to  appear  in  his  be- 
half, (vide  6  John.  126.  15  id.  476  ;)  but  such  written  confes- 
aion  must  be  proved,  the  same  as  any  other  writing. (9  John.  140.) 
This  should  t>e  done  on  the  return  day,  or  some  adjourned  day 
in  court.  If  it  be  done  at  any  other  time,  or  if  a  confession  be 
taken  upon  a  warrant,  without  the  defendant  being  brought  into 
court  thereupon,  ft  is  out  of  the  ordinary  course  of  proceeding 
in  a  suit,  and  would  be  subject, to  all  the  nice  rules  of  a  voka- 
lary.  confession. (/) 

Where  the  confession  is  voluntary,  and  without  anj  pro- 
cess first  issued,  or  where,  though  process  has  issued,  the  con- 
fession is  not  made  in  the  regular  course  of  the  cause,  the  fol> 
lowing  rules  ought  to  be  strictly  adhered,  to. 

1.  Thf  plaintiff  must  appear  in  courts  in  some  of  the  ways 
mentioned  ante,  chapter  5.(m) 

2.  The  defendant  must  also  appear  at  the  same  time  in  some 
jof  the  ways  mentioned  in  that  chapter. (n)  And  thi^  appearance 
cannot  be  dispensed  with,  even  though  he  authorize  the  justice, 


(h)  10  John.  106.  1  N.  R.  L.  388,  (k)  15  id.  86. 

1. 1.    a  Caines,  96.  (D  9  id.  140. 

(t)  11  John.  69.  (m)  9  id.  140. 

O  )  16  John.  180.  ^)  6  John.  116.     15  John.  470. 
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ander  hia  hand  and  seal,  to  enter  a  jadgment,  and  the  execu-* 
tioo  of  such  iostrament  is  duly  proved  by  a  witDedd.(o) 

3.  The  confession  must  be  for  a  specifick  sam.  Thus,  a 
judgment  entered  on  such  a  sum,  as  A  and  B  should  award,  it 
bad,  the  confession  being  made  before  the  award  is  declared  ; 
for  a  justice  has  no  power  to  enter  a  jadgment  upon  a  confes- 
sion for  an  uncertain  and  unliquidated  amount*(p)  And  where 
the  parties  appeared  in  the  cause»  and  agreed  before  the  jus- 
tice to  refer  the  cause  to  him  and  another,  and  that  the  justice 
should  enter  judgment  for  the  amount  of  the  award,  which  he 
did,  this  was  holden  error, ((^)  though  the  direct  contrary  has 
since,  it  seems«  been  determined  by  the  court  of  errors,  in 
Yates  V.  Ru3selL(r)  A  confession  for  such  demand  as  the  plaia- 
tifif  shall  present  to  the  justice,  is.  revocable,  at  any  time  be- 
fore judgment  entered  thereon.  (3  John.  147.) 

'  Voluntary  confessions  of  judgment  have  become  more  im- 
portant, and  the  operation  in  perfecting  them,  more  nice  and 
cliflicult,  since  the  late  BCi  to  extend 'the  jw^isdiciion  ofjusliceim 
(«)  By  the  6th  section  of  that  act,  it  is  provided  ^  I  hat  it  shall 
be  lawful  for  any  justice  of  the  peace  within  this  state,  to  ea- 
ter a  ju(la;ment  by  confession  of  the  defendant,  in  all  cases 
where  the  judgment  so  confessed,  shall  not  exceed  100  dollars^ 
i/vith  such  stay  of  execution  as  may  t>e  agreed  on  by  the  par- 
ties interested  in  said  judgment.^' 

By  the  15th  section  of  this  act,  it  is  prcTvided,  *-  that  no 
judgment  shall  be  entered  by  confession,  by  virtue  of  the  6th 
section  of  this  act,  unless  such  confession  shall  be  in  writing, 
and  signed  by  the  defendant,  which  writing  shall  be  filed  with 
the  said  justice.*' 

By  the  7th  section  of  the  same  act,  it  is  provided,  "  that  the 
defendant 4n  any  judgment  to  be  entered  by  confession,  before^ . 
any  justice  of  the  peace,  by  virtue  of  the  6th  section  of  this 
act,  shall,  before  the  eotering  the  same,  set  forth  the  partic- 
ular items  of  the  demand,  and  make  oath,  that  he  is  honestly  and 
justly  indebted  to  the  plaintiff  in  the  sum  to  be  named  in  the 
said  judgment,  over  and  above  all  just  demands,  which  the 
defendant  may  have  against  him,  and  that  the  confession  of 
judgment  as  aforesaid,  is  not  made  for  the  purpose  of  defraud- 
ing any  creditor.*'  *'  And  any  judgment,  entered  by  CQufessioa 
as  aforesaid,  where  the  defendant  shall  not  comply  with  the 
pitivisions  of  this  section,  shall  be  void." 


I 


0)15  id.  478.  (r)  17  id.  461. 
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The  provisions  of  this  act,  rendering  the  jodgment  void,  and 
extending,  as  it  does  in  terms,  to  all  jadgmenti  confessed  before 
a  justice,  be  the  sum  greater  or  smaller,  it  would  be  skdvisstMc, 
(at  le49t  until  a  judicial  construction  shall  authorize  adiffereol 
practice)  to  exercise  the  precaution  of  a  strict  compliance  with 
Che  forms  which  it  requires  in  all  confessions,  be  the  amoiioC 
v^hat  it  will.     *'  Void  things  are  as  no  things  ;"  and  neither  the 
justice  nor  any  concerned  in  rendering  or  executing  the  jad^ 
Dient,  would  be  protected  by  it^  without  a  aihct  adherence  £9 
the  act. 

In  addition,  then,  to  the  requisites  which  we  have  already 
mentioned,  the  following  are  rendered  necessary  by  the  abore 
statute  : 

4.  A  specification. 

Form  of  a  spectficcttion. 

The  particular  items  of  the  demand,  upon  which  a  judg- 
ment is  to  be  confessed  by  Richard  Rde^  in  favour  of  Jame$ 
Jackson, 

Richard  Roe,  to  Jame»  Jackson,        *  Dr. 

April  1st,  1819,    To  cash  lent,  ^5,00 

„  29th,  „  To  3  yards  broad  cloth,  at  ^5,       15,00 

May  30th,  To  25  lbs.  pork,  at  12  1-2  cenU,  3,12  l-S 

July  Isi,    9,  To  one  day's  work  ploughing,  with 

self  and  team,  2^00 

,y  25th,  „  To  money  paid  on  your  note» 

given  by  you  to  John  Doe»         25,00 
,f  30th,  sf  To  5  loads  of  wood  at  {1,  5,00 

.^55,12  1.2      . 
Cr. 
August  19th,  1819,    By  cash,  ^3,0U 

September  2d,  „  '   By  1  lb.  butter,  12  1-2 

October  30th,  \y        By  16  lbs.  hog's  lard, 

at  12  1-2  cents,  2,00 

5,12  1*2 
Balance  due,    {50. 

5«  The  confession. 

Form  of  the  confession, 

Saratoga  Covkty,  tt, 

i'o  Philip  Greeny  Esq,  one  of  the  justices  of  the  peace  of 
the  said  county,    i  do  hereby  confess  judgment   before  yoa. 
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in  fnrmt  of  Jafjies  Jackson,  for  the  sum  of  fifty  dolhrs,  witk 
stay  of  execatron  for  six  calendar  moutbs  Tom  tSis  diie,  (^or 
9uch  time  as  is  agreed  on,  if  any.)    Dated  tae  10th  Nov.  •'  820. 

Hicnard  Rot^ 

5.  The  oath. 

Form  of  the  oath* 

SARAtoOA  CoVNTY,  ss.  Richard  Roe^  maketl^  oaith  and  satth,  that 
be  is  honestly  and  justly  indebted  to  James  Jackson,  in  the  sum 
of  fif\y  dollars,  over  and  above  all  just  dc;rn:mds,  which  the 
deponent  hath  against  him,  and,  that  the  confession  of  judgment 
ibr  that  sum«  is  not  to  be  made  for  the  purpose  of  defrauding 
any  creditor. 

Richard  Roe* 
Sirom  the  10th  Nov.  1820,  before  me, 

Philip  Green,  Justice  of  the  Peace. 

A  Judgment  may  be  confessed,  as  a  security  for  ^inoney,  or 
other  thing  aftef wards  to  be  advanced  or  furnished,  aad  so  ex- 
pressed in  the  particular ;  in  which  case,  it  will  bind  only  to 
the  extent  of  the  money  actually  advanced,  or  other  thing  fur- 
Dished.(^)       This   was  decided  in  relation  to  a  confession  on 
bond  and  warrant  of  attorney  in  the  Supreme  Court,  under  a 
statute;(tt)  which  also  required  a  s{)ecificHtion,  though  it  is  now 
repealed.      That  statute  requires  no  oath  to  the  truth  of  the 
specification,  but  there  was  such  a  reseniblance  both  in   the 
wording  and  spirit  of  that  act,  to  the  one  vvhi'^.h  re&:ulates  con- 
fessions before  a  justice  in  this  particular,  as  leaves  no  doubt 
that  the  authority  last  cited,  is  applicable  to  this  proceedintc  he- 
fore  a  justice,  so  far  as  the  nature  of  the  debt  or  demand  is 
concerned.      Indeed,  it  is  dii!i:tilt  to  conceive  why  a  jo«»t  and 
legal 'demand  may  not  as  well  be  inorrafted  upon  the  considera- 
tion of  an  engagement  for  future  advances,  as  upon  those  al- 
ready made  ;  or  why  the  defendant  might  not  be  as  correct  in 
attesting,  on  oath,  to  the  honesty  and  justice  of  such  a  demand, 
as  of  any  other. 

With  regard,  then,  to  the  form  of  the  specification,  there 
can  be  no  doubt,  that  the  words  of  the  statute  relative  to  con- 
fessions before  a  justice,  require  as  great  precision  and  par- 
ticularity, as  that  regulating  confessions  of  judgment  in  the  Su- 
perior Courts.  The  latter  required  the  plaintiff  to  file  apar^ 
itctdar  statement  and  specification  of  tkk  nature  and  considerO' 


(0  16  John.  lU*  (u)  Sssi.  41)  du  59,  t,  8« 
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(ion  of  iJie  debt  or  demand  on  which  the  judgment  wof  r&be  coa^ 
fessed.  In  construiog  this  statute,  the  bapreme  Court  smj, 
'*  the  object  of  the  act  was  to*  prevent  abase  and  fraod  in  the 
entry  of  judgments  by  confession  on  bonds  and  warrants  of  at- 
torney. The  specification  ought  to  be  so  particular  and  pre- 
cise, as  to  apprize  all  persons  interested  of  the  nature  and  con" 
nderation  of  the  debt.  A  statement  as  general  as  the  cominoft 
i  counts  iu  a  declaration,  is  not  sufficient,  (ti)      It  ought  to  be  aa 

precise,  at  least,  as  a  bill  of  particaJars.(iv)  If,  for  example, 
the  consideration  was  for  goods  sold,  the  specification  ought  to 
state  the  kind,  quantity  and  price  of  the  goods,  and  the  tioieof 
sale,  aa  in  a  bill  of  parcels.  If  the  consideration  was  for  a  hofte« 
or  cattle  sold^  it  should  be  so  mentioned,  and  the  priee  aa  speii 
as  the  tine  of  sale. (x) 

By  the  dCh  section  of  the  50-  dollar  act,  the  plaintiflT  is  enti- 
tled, on  demand,  to  a  transcript  of  any  judgq^ent  rendered  in 
virtue  of  that  act,  with  the  bond  (if  any)  te  stay  eiecution,  k 
order,  by  filing  them  with  the  county  clerk,  to  render  the  jvtdg^ 
meat  a  lien  on  real  estate.  Hence,  although  no  formal  reconl 
is,  in  general,  pecessary  of  a  justice's  judgment,  yet,  in  JQd|g« 
ments  under  this  act,  the  statute  evidently  presupposes  the  €» 
try  sufficiently  ibrmal,  to  exhibit  in  the  transcript  thereof*  the 
great  outlines  of  a  common  law  record,  so  far,  at  least,  as  la 
convey,  in  a  shape  legally  definite,  the  necessary  infomatioo  la 
the  clerk,  who  may  afterwards  be  called  to  issue  the  ezecn- 
tion.  It  is  material,  for  instance,  that  the  transcript  state 
whether  the  judgment  was  rendered  upon  contract,  or  for  some 
wrong  ;  for  it  is  upon  a  judgment  on  contract  only,  that  inter- 
esi  is  recoverable,(y)  the  direelion  for  which  is  given  by  the 
exectitiom 

jTorm  <^  entering  a  jvgmerd  by  amfemoiu 


\ 


James  Jachon^ 

Richard  Roe. 

Saratoga*  Countt,  m. 
At  a  court,  holden  before  me,  Philip  Green^  Eiq.  one  of  the 
justices  of  the  peace  of  the  said  county,  at  my  office  In  the 
village  of  Saratoga  Springs,  in  the  said  county,  on  the  lOth  day 
of  September,  A.  D.  185i!0,  the  above  named  parties  appear^ 
and  the  said  Richard  Roe  confesses  judgment  in  favour  ofthe 
mid  James  Jcukson^  in  a  plea  of  trespass  on  the  case,  opoii 
contract,  for  fiAy  dollars  (as  pec  written  confession,  and  paftic-" 


(r)  Ante,  369  to  371     .  (x)  16  John.  150. 

Qi>)  id.  510, 11.  Or)  1  If .  &•  Li  aoS. 
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ular  of  demaod  on  Gle)  with  stay  of  execuUoo,  for  six  calendar 
moDthg  from  this  day. 

Damages,  ^50  It  is,  therefore,  considered  by  the 

Justice^s  costs,        -62  said  coart,  oow  here,  that  the" said 

Clerk's  fees,  49  James   Jackson  do  recover,  aipaiuet 

—  the  said  Richard  Roe,  the  said  sum 

^51jll  of  fifty  dollars,  above   confessed, 

and  his  costs  of  suit,  taxed  at  one 
^lar  and  eleven  cents. 

When  the  above  is  transcribed  fot  the  clerk,  add, 

(*•  A  transcript.") 

**  Philip  Oreeriy  jastice.^' 

Form  of  entering  jttdgmeni  in  other  cases,  under  the  50  dollar  ctet. 


James  Jackson^ 

V. 

Richard  Roe, 

Saratoga  County,  ss. 
At  a  coart  holden  before  me,  Philip  Green,  Esq.  one  of  the 
justices  of  the  peace  of  the  said  county,  at  my  office,  in  the 
town  of  Saratoga  Springs,  in  the  said  county,  on  the  10th  day 
of  September,  A.  D.  1820,  the  above  named  parties  appear- 
i.ng  in  court,  after  hearing  their  proofs  and  allegations  in  a  plea 
of  trespass  on  the  case,  upon  contract, 

Damages,  ^50  It  is  considered  by  the  said 

Costs  in  justice's  court,    4,51         court,  now    here,  that  the 
Clerk's  fees,  49         said  James   Jackson  do  re- 

— ^—        cover,  against  the  said  Rich- 

{55,00         ard  Roe,  hdy  dollars  dama* 

ges,  and  his  costs   of  suit, 

taxed  at  five  dollars,  making 

in  the  whole,  {55. 

To  be  transcribed  as  above  directed. — If  the  plaintiff  alone 
appear,  and  the  defendant  make  de&oit,  state  the  fact  according- 
ly, and  that  on  bearing  the  proofi  and  allegations  of  the  plain- 
tiff, judgment  is  rendered,  ^c.  And  if  the  justice  have  taken 
time  for  advisement,  so  that  neither  of  the  parties  are  present 
at  the  rendition  of  the  judgment,  omit  the  entry  as  to  the  ap- 
pearance of  the  parties  altogether.  Where  the  judgment  is 
against  joint  debtor8,part  only  appearing,  or  having  been  served 
with  process,  it  should  be  stated  in  the  record,  for  the  reasons 
mentioned,  ante,  270. 

These  are  the  only  cases,  perhaps  (if  we  except  convictions 
nn  der  the  act  for  bying  a  doty  on  strong  liquors,  9md  for  r^u- 
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lating  iim«  and  taverns)  in  which  form  is  at  all  necessary  io  tb« 

docket  of  the  justice.     This  docket  is  usually  kept  merely  as 

a  brief  memorandum  of  the  commencement,  and  material  step* 

in  a  cause,  on  to  judgment  and  execution,  and  I    know  of  no 

statute  or  rule,  which  requires  any  thing  more.     However  de- 

girable  a  more  perfect  record  may  be,  it  is  pretty  obviou*,  that 

a  reformation,  in  this  respect,  cannot  be  effected,  short  ot  some 

positive  provision  by  statute  ;  and  even  this  would  be  very 

like  oppression  to  the  magistrate,  while  limited  to  his  present 

f  tinted  and  wretched  tariff  of  compensation. 

The  form  of  a  conviction  under  the  act  to  fey  a  duty  on  atrons 
liquors,  &c.  is  given  by  the  25  dollar  act,(2:)  which  is  or  ought 
to  be  in  every  magistrate's  hands,  and  1  shall  not  repeat  it  here. 
The  form  there  given,  like  all  stetute  form  *,  must  be  parsoed 
with  the  greatest  exactness,  or  it  will  be  void,(a)  and  will  wA 
operate  as  evidence  in  bar  of  another  suit.(6)     In  filling  it  ap, 
however,  though  no  particular  day  of  the  offence  be  proTed, 
the  justice  may  insert  the  day  stated  in  the  declaration,  or  oth- 
er day,  as  nearly  as  he  can  arrive  at  the  particular  time#  fro« 
tiie  proof  in  the  cause. (c)      It  has  been  decided  in  one  caee. 
that  a  form  of  conviction  given  by  statute,  roust  be  strictly 
pursued,  and  where  this  was  omitted,  the  justice  and  constable 
were  holdfio  liable  to  the  party,  in  an  action  of  trespass  for  the 
value  of  goods  seized  upon  an  execution,  issued  upon  such  4 
defective  conviction.  (c() 

And  where  a  caose,  having  been  adjourned,  became  discon- 
tinued by  the  non-appe«irance  of  the  plaintiff  at  the  adjourned 
^ay  ;  and  more  than  a  month  afler,  a  person  who  had  been  aa- 
thorized  by  the  defendant,  to  appear  and  confess  a  judgonent 
^or  him  at  the  adjourned  day,  came  before  the  justice,  and 
without  the  knowledge  of  the  defendant,  confessed  a  judgment 
to  the  plaintiff,  as  of  ihe  day  to  which  the  cause  was  adjoam- 
led,  it  was  h€fld,  that  the  judgment,  being  void,  the  defendant 
Alight  avail  himself  of  the  irregularity,  in  an  action  upon  it.(e) 

4.  Where  the  plaintiff  makes  default  at  the  return  of  the 
process,  or  other  appearance-day  in  court,  judgment  of  no« 
pros  or  non-suit  goes  against  him.  So,  if  he  do  not  appear, 
when  the  jury  return  to  give  their  verdict,  the  same  conse- 
4)uence  foliow8.(/)  And  we  hare -seen,  that  he  may  also  be 
non-suited  on  account  of  the  insufficiency  of  his  evidence,  te 
•ustain  the  suit,(g)  or  vdiere  he  is  himself  satisfied,  that  this  is 


(«J  1  N.  R.  L.  31^0,  8.  »•  (rf)  S  Esp,  Rep.  198. 

\a)  1  Esp.  Rep.  198.  h)  U  John.  244. 

[b)  6  John.   lOL         ^  >>)  Ante,  548,  4. 

^  ^  13  W.353.  (f)  Ants,  S49. 
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the  c&se,  he  may  sabmit  to  a  iion-suit  ^xpreMly»wbich  is  what 
people  roeaa  whan  they  aay  the  plaintiff  has  ysithdraTvn  his 

:«Uit.(/t) 

Another  mode  io  which  the  suit  Hiay  be  determio  ed,  is,  by 
ihe  plaintifiTs  ^Qteriug,  or  directiog  the  justice  to  enter  what 
is    called   a  retraxit  o^  nolle  prosequi^    that  is,  a  declaration 
«pon  the  nies  or  docket  of  the  justice,  iliat  he,  the  plaintiff, 
mil  not  further  prosecute  his  mil.     Upon  this  being  done^  judg- 
ment is  given  for  the  defendant,  in  the  nsual  terms  of  a  fiaal 
judgment,  thcU  the  defendaaa  go  thereof  vcithout  day',  and  recover . 
his  cost$.     This  judgment,  upon  a  retraxit  or  nolle  proiequi,  is 
a  perpetual  bar  to  another  action  for  the  same  cause,  and  is 
^considered  equi.valent  to  a  release. (t)      The  entry  thereof, 
most,  therefore,  he  made  in  proper  person,  and  cannot  be  done 
by  attorney. (j) 

The  judgments  we  have  been  considenog,  are,  generally, 
;dnal,  and  may  be  pleaded  in  bar  to  a  new  action  brought  to 
litigate  the  same  matter  over  again.(A:}  The  only  exceptions 
which  occor  *to  me  are,  a  judgment  rendered  against  the  plain- 
iiff  upon  demurrer,  for«ome  defect  in  his  pleading,  or  upon  a 
jplea  in  abatemcnty  or  judgment  of  nontuit  or  uon  pros, (^Q 

Again,  judgmentS/are  eiilkeT  interlocutory  or  final. 

1.    Interlocutory   judgments,  are  such   as   are  given    upon 
some  plea  or  proceeding,  which  is  only  intermediate,  and  does 
not  finally  determine  or  complete  the  suit.     Thus,  upon  a  plea 
in  abatement,  if  the  plaintiff  take  issue  thereupon,   and   it  is 
found  in  his  favour,  the  judgment  is^ito^,  that  be  recover. (m) 
But  if  an  issue  of  nut  tiel  record  be  found  against  the  defendant 
•upon  a  plea  in  abate ment,(n)  or,  if  the  plaintiff  demur  to  the 
•defendant's  plea  in  abatement,(o)  or  the  defendant  demur  to  the 
plaintiff^s  replication  thereto,  and  in  either  case,  the  issue  in 
law,  is  decided  in  favour  of  the  pluintiff,(p)  judgment  of  res- 
vondects  ouster y  that  is,  •that  (he  defendant  ansvoer  over,  is  given, 
in  which  case  he  must  plead  de  novo.      It  is  easy  to  observe, 
that  the  judgment  here  given,  ia    not  6nid^  but  merely  interlo- 
cutory ;  for  there  are  afterwards  further  proceedings  to  be 
Jhad,  when  the  defendant  bath  pot  in  a  further  answer.(7) — 


f. 


[h)  Id.  527,  8,9.  (n)   1  John.  cat.  398.  Coleman; 

CO  8  Co.  US.     10  John.  221,  per  98.  S  C. 

Kent,  C.  J.  (o)  2  Saund.  210.  n.  3.  1  Bac. 

O)  id.  Ab.  30.  2  Will.  368. 

.    (k)  Vide  ante,  446  to  4S7.  (p)  1  East.  642. 

O)  Vide  «  John.  199.  Q)  3  Black.  Com.  396,  7. 

(m)  2  Saund.  210.  o.  3.    1  £ast« 
^44.    2  WUs.  368. 
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Bat  a  jadgmeot  in  faveor  of  the  plaiDtiff,  on  ao  isMe  of  fact 
joined  upon  a  plea  in  abatement,  in  a  justice's  coarti  is  tioal, 
and  even  shats  oat  the  defendant's  set  off.(r) 

2.  Final  judgments  are  sach,  as  at  once  pat  an  end  to  the 
action,  by  declaring,  that  the  plaintiff  has  either  entitled  him- 
self  or  has  not»  to  recover  the  claim  he  saes  for.(f) 

In  all  cases  of  final  judgment,  rendered  by  a  justice,  it  » 
peremptory  >f>nd  collectable  of  the  proper  goods  and  chattek  ol 
the  defendant,  or  the  plaintiff.  Even  where  the  plaintiff'  sued 
as  administrator,  and  the  defendant  overbalanced  hioa  io  the 
suit  by  a  set  off  against  his  intestate,  it  was  holden  that  Ihe 
judgment  was  collectable  of  the  plaintiff's  proper  goods,  and 
not,  ns  at  common  law,  of  the  goods  of  his  intestate,  (i)  !■ 
a  proceeding  against  joint  debtors,  thoagh  only  one  be  ser- 
ved with  process,  the  judgment  should  be  against  alL  (4 
John.  223.) 

(r)  12  John.  2U5.  (Q  10  John.  366,  &  vide    1  Joha 

(j)  3  Black.  Cora.  39^,  T.  eas.  228. 
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Tne  jadgment  being  determined  on,  in  the  mind  of  tbe  justice^ 
the  neit  subject  in  the  order  of  consideration,  will  be  the  costt 
of  the  suit.  By  the  11th  section  of  the  25  dollar  act,(ii}  if  thei 
plaintiff  be  non-suited,  or  discontinue,  or  withdraw  his  actiov, 
without  the  defendant's  consent,  judgment  is  to  be  gif  en  against 
him  for  the  costs.  But  tf  this  be  done  by  consent  of  parties,  it 
seems  to  follow,  from  the  wording  of  this  section,  that  each  par- 
ty should  pay  his  own  costs,  unless  otherwise  agreed, (d)  By 
the  same  section,  if  the  plaintiff  be  foond  indebted  to  the  de* 
fendant,  or  the  defendant  to  the  plaintiff,  judgment  is  to  follow 
in  favour  of  the  successful  party  for  the  debt  or  damages  and 
costsr,  and  in  all  case»  where  a  debt  or  damages  are  recoverable, 
costs  are  given  of  course,  without  regard  to  the  nature  of  the 
action,or  the  character  in  which  the  parties  sue  or  are  saed.(v) 

The  costs  here  spoken  of,  and  for  which  judgment  is  given, 
are  the  costs  which  the  pnvaiUng  party  is  entitled  fo  reeoveiy 
according  to  the  act,  taking  no  notice  of  the  costs  of  the  losing 
party,(x)  And  should  any  part  of  the  latter  be  taxed  in  the 
judgment,  it  %vill  be  reversed,  as  to  the  costs,  though  it  will 
stand  good,  as  to  the  debt  or  damages ;  in  which  last  case,  each 
party  is  obliged  to  pay  his  own  costs  of  the  certiorari,  (y)  Thus, 
where,  in  a  judgment  for  the  defendant,  the  justice  taxed  and  in- 
cluded all  the  costs  which  had  accrued  on  the  part  of  the  plain- 
tiff, to  wit,  summons,  constable^s  fees  for  service,  swearing  the 
plaintiff's  witnesses,  kc.{z)  And  where,  in  a  judgment  for  the 
plaintiff,  he  taxed  subpoenas  for  subpoenaing  the  defendant's  wit** 
nesses  ;(a}  and  where  he  included  the  costs  of  swearing  the  de- 
fendant's witnesses,  in  a  judgment  for  the  plaintiff;  in  each  of 
these  cases,  the  judgment  was  reversed  upon  the  principle  men- 
tioned. 

The  plaintiff,  sometimes,  is  entitled  to  recover  double  or  tre- 
ble his  coste  ;  and  whenever  a  statute  gives  him  double  or  trtble 
damager^  he  is  entit^ed  to  have  his  costs  doubled  or  trebled^ 


(u)  IN,  R-  L.  393.  (,)  penn,  on  small  caufe*.  181 

Cr)  K  Tide  1    Cainef,  66.  5  John.        (v)  16  John.  195.  ' 

(m»)  1  Joho^  317,  per  Kent,  Ch.  /.       (a)  14  idr  36^. 
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though  the  stafate  8^  Dotbing  of  the  euts  by  that  name  or  title. 
An  example  of  this  is,  id  the  act  conceraiog  trespasses  od  Umd. 
(b)  Double  costs  are  also,  many  times,  to  be  taxed  for  the  de- 
fendant, and  particularly  in  actions  against  oflBcers,  and  officeiv 
or  others,  acting  under  the  authority  of  some  statute,  as  men- 
tioned ante,  423,  n.  (8)  (c)  as  well  as  in  many  cases  scattered 
through  the  statute  1»ook  by  particular  provision  ;  as  officers 
under  the  act  for  the  establishment  of  common  sclH>ob,(d)  the 
act  concerning  the  militia,  (e)  &c.  &c. 

The  following  are  the  fees  for  services,  as  aHowed  by  the  SV 
dollar  act.  (I  N.  R.  U  399,  s.  26.) 

Justice's  Fees. 

Summons,        --.»--        J0,09 

Warrant, 12  1-2 

Recognizance  for  attachment,  -         -  12 1-S 

Attachment,         .        .        •        .        <^  19 

Judgment, 12  1-2 

Administering  each  oath,      -         .         .  s 

Subpoena  for  each  witness,  -        -      -  G 

Adjournment, 9 

Venire,  -        -        -        ^        -       -  19 

Swearing  jury, 12i-i* 

*      Execution, 11> 

Const  ABLETS  Fees. 

Serving  a  summons — mileage — ^for  one  mile,  or  under,  ;j0,12  l-;^ 
For  every  mile  more, 6 

Mileage  to  be  computed  from  the  place  of  abode  of  the  defen* 
dant,  or  where  he  shall  be  found,  to  the  place  where  the  sum- 
mons  is  returnable. 

Serving  a  warrant,  and  notifying  the  plaintiff— fftY7c(z^« — the 
•anoe  as  on  a  summons ; 

MiU>  ge  on  an  attachment,  the  same  ; 

Mileage  on  an  execution,  the  same. 

C(>py  of  a  summons,       -         -        -        -         -      {0,09 

Summoning  a  jury, '37  l^t 

Serving  an  attachment,         -         .         .         .  go 

Serving  every  execution,  for  every  dollar  due  thereon,  5 


(S)  1  N.  R.  L.  525.    8  Johb.  342.        (d)  Bern.  43.  cb.  1 22,  s.  2. 
14  id.  328.  (e)  Sett.  43.  dk  Sltf,  t.  30. 

(e)  &.  vide  1  N.  R.  L.  15«. 
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The  constable  is  entitled  to  hit  poaodage  upon  an  execution^ 
though  he  metely  levy  on  property,  and  the  parties  compro^ 
fame  withoatasale ;(/)  to  be  computed  according  to  the  amount 
of  property  levied  on.  And  he  is  entitled  to  bis  full  fees  im« 
mediately,  on  taking  the  defendant's  body.(g)  But  where  he 
has  not  actually  served  the  execution,  by  aievy  or  arrest,  and 
a  compromise  or  payment  is  made  between  the  parties,  of  which 
he  has  notice,  of  course,  nothing  is  due  to  him,  for  he  has  donts 
nothing  officially. 

WxTiTEssEs*  Fees* 

jEvery  witness  from  a  foreign  county,  attending  and  sworn,  (per 
day,)  30  miles  to  be  called  a  day's  travel,  as  in  courts  of 
recdi'd,(^)      - ^25 

Every  other  witness,  attending  and  sworn,  (no  mileage 
allowed,) -        -        121-t 

A  justice  is  not  liable  to  be  sued  by  a  witness  for  his  fees,  a1< 
though  he  may  have  received  them.  The  witness  should  loolc 
to  the  party  subpoenaing  bim,(t)  and  the  justice  is  accountable 
over  to  the  party.  In  the  witness*  action  against  the  party,  he 
can  recover  the  statute  fees  only,  and  nothing  more,  even  though 
lie  be  a  foreign  witness,  (j) 

Jurors^  Fees. 

Por  all  causes  tried  by  them,  each,       .      .-      .      $0^12  1-2. 
Summoned,  attending,  and  not  tiyiog  the  cause,        -       Q 

Otbeii  Fees* 
JBerving  subpcsna  on  each  witness,     •     •       ^      ^&,ift  l'^}- 

But  fees  for  service  on  4  witnesses  only  can  be  taxed,  in  any 
one  cause  ,*  and  if  more  than  this  be  allowed,  the  judgment  will 
be  reversed  as  to  the  costs,  (ib) 

Fees  for  necessaiy  exemplifications  of  records,  are-  also  a  pro;*         *    .4 
per  item  in  the  taxation  of  costs.(0    The  fees  for  these  popies 
are  fixed  \ff  our  several  statutes,  regulating  the  compensation 
to  the  Register,  Clerks,  &c.  of  our  different  courts* 


•^rr 


')  I  CaiDei,  192.  (J)  4  John. 257.  Ante,  S99«, 

5  JohD.  252.  h)  9  John.  130. 

Ante,  518, 19.  (2)  18  id.  3aS« 
4J^hn.361;                -  ^  -r 
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But  all  these  cMts,  to  be  recovered  by  the  SQcceesiiil  |wil1j, 
cannot,  in  general,  exceed  fife  dollars.  The  only  exeepdoos 
are,  in  a  auit  where  a  foreign  witness  is  sobpoeoaed^  or  in  a  pro- 
ceeding by  attachment.  In  these  cases,  the  fees  of  the  Ibreigii 
witness,  60  cents  for  serving  the  attachment,  and  12  1-4  centi 
fer  taking  the  recognizance,  may  be  added  to  the  jndgoient  be- 
yond the  $5.  Yet,  if  the  costv  improperly  exceed  the  $b,  this 
will  not  render  the  judgment  void,  so  as  to  subject  the  justice 
to  an  action,  but  is  error  merely.(m) 

Fees  for  uroictt^  under  (he  act  to  extend  the  jurisdictiati  (^j^' 
ticeU  of  the  peace.     (Sess.  41,  ch.  94.) 

The^e  are  the  same  as  under  the  25  dollar  act,  except  in  the 
followinf  particulars : 

Justice's  Fees. 

For  taking  a  bond  with  security,      -        -        -        ^0,25 
Entering  judgment  by  confession,  for  a  sum  exceed- 
ing ^60,      26 

Transcript  of  a  judgment,       -      -        -        -      -         26 
Making  and  filing  return  on  appeal,      -        -        -         75' 

Clerk's  Fees. 

Filing  transcript, $0,6 

Filing  bond,  • ^ 

Recording  judgment, 12  l-f 

Fpr  execution,       -------26 

Under  the  statute  of  costs  relating  to  Courts  of  Record,  it  is 
the  constant  pfkctice  to  tax  fees  for  those  proipecfm  aerrices 
ordinarily  necessary  in  the  perfecting  and  collection  of  the  judg- 
ment ;  such  as  the  record,  execution  and  return  of  the  same, 
all  which  are,  however,  deducted  on  settling  the  judginent,  pro- 
vided they  are  not  afterwards,  in  fiict,  performed.(n}  And  this 
is  the  only  way,  in  a  justice's  court,  in  which  the  plabtiff  can 
recover  his  full  costs  ;  for  the  judgment  for  costs  can  never  be 
ihcreased  to  meet  the  subsequent  services,  bv  any  act  of  the 
justice.  Accordingly,  the  fees  fer  those  service  lAich  mnstt 
in  all  probability,  be  performed,  ought,  doubtless,  to  to  be  laf- 
ed  prospectively.  Thus,  fees  for  the  execution  in  eD  cases, 
and  the  oath  to  procure  the  execution,  where  the  original  prs- 
cess  was  a  warrant,  sworn  out  against  a  resident  defendant,  the 
clerk's  fees,  and  fees  tot  a  transcript,  where  the  jii4|BMot  nsy 

iff  » ^ 

(»)  17  John.  145.    AnteiSl^.   .     *  (ii}Uw%  SSM.41,  ck.  259,1^1* 
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be  made  a  lies  on  real  estate,  kc.  are  proper  tobjects  of  taxa* 
tioD  witbin  this  rule ;  and  I  do  not  tee  bow  the  statute,  an- 
ihorizing  tbe  party  to  recorer  hit  coata,  can  be  carried  into  ef- 
fect in  any  other  way. 

Where  a  judgment  of  non-suit  is  rendered  by  tbe  justice,  but 
DO  costs  awarded,  it  is  incapable  either  of  afltrmance  or  rever- 
•al ;  and,  on  certiorari,  the  Supreme  Court  will  giro  no  judg- 
ment one  way  or  the  otber.(o)  But  it  is  otherwise,  where  any 
coata  are  awarded ;  for,  in  the  latter  case,  a  certiorari  will  lie. (  p) 


<^}2  JokD.a. 


(p)  W. ». 


CHAPTER  XIV, 

OF  STATVm  PROCBEDUtOS. 

A  jutCce  has  no  aothority,  or  discretion  to  stay  proceediap 
in  a  cause,  or  dismiss  the  suit,  where  the  plaintiff  hm  been  noo- 
anited  in  a  suit  brought  for  the  same  cause  of  action,  becaose 
the  costs  of  the  former  action  are  unpaid.(t) 

But  where  judgment  is  obtained  before  the  justice,  against  tbe 
sheriff,  for  a  negligent  escape  from  the  gaol  liberties,  where  a 
bond  for  the  liberties  has  been  given,  the  justice  any  stay  the 
proceedings  in  the  cause,  ontil  the  defendant  has  a  reasonsMe 
time  to  proceed  by  suit  against  the  bail.(j) 

This  should  be  an  application  and  oath  of  the  defendant,  or 
tome  person  in  his  behalf,  acquainted  with  the  facts,  and  had 
better  be  an  affidavit  in  writing,  stating  the  grounds  of  the  mo- 
tion, due  notice  being  given  to  the  opposite  party,  that  the  ap- 
plication will  be  made.  Or  it  may  be  on  oath  administered^  l# 
makt  true  amwers  to  meh  questions  as  AaU  be  /ml,  Umeking  the 
propriety  of  staying  proceedings  in  the  cause.  It  should  appear 
on  oath,  how  much  the  penalty  of  the  bond  amounts  to,  in  or^ 
der  to  determine  the  length  of  time  necessary  to  coHect  it« 
which  depends  on  the  question  whether  it  be  collectable  under 
the  25  or  60  dollar  act,  or  only  in  a  Court  of  Record.  If  in  a 
justice's  court,  the  time  for  collection  would,  of  course,  be 
shorter  than  in  a  Court  of  Record.  Should  the  justice,  boir* 
ever,  on  the  first  motion,  fiiil  to  allow  sufficient  time,  be  cooU 
extend  it  on  andther  application,  always  requiring  the  defen- 
dant to  exercise  due  diligence,  according  to  the  coarse  of  the 
€ourt  in  which  he  sues.      ' 

If  the  plmntiff  is  not  present  when  the  defendant  makes  hts 
Application,  he  should  draw  up  his  affidavit,  swear  to  it  befare 
the  magistrate  who  tried  the  cause,  serve  a  copy  of  it  on  the  <^ 
posite  party,  with  notice  of  the  time  and  place  of  the  motion  te 
Stay  proceedings,  for  such  time  as  tbe  justice  shall  direct  This, 
in  the  Supreme  Court,  would  be  a  four-day  notice.  He  should 
then  make  affidavit  of  having  served  the  copy  and  notice,  before 
the  same  justice,  or  prove  it  by  parol  before  the  justice,  on  the 
day  of  the  motion,  unless  the  party  appears  and  admits  the  ser* 


\ 
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vice,  and  the  jostice  will  theo  determine  what  time  the  proceed- 
ings are  to  stay,  aoleas  good  cause  is  shown  against  the  rootion 
hy  the  opposite  party. 

In  Mchiir€  t.  Woods,  sheriff  of  Washington,(ik)  a  jadgment 
was  obtained  against  the  defendant,  in  the  Supreme  Court,'  in 
August  Term,  1809.  In  February  Term,  1810,  application 
was  made  to  stay  proceedings,  till  the  November  Term  follow- 
ing. This  would  give  the  sheriff  a  chance  for  a  trial  at  the 
Washington  Circuit,  in  June,  1810,  a  judgment  at  the  following 
August  Term,  and  an  execution  against  the  property  of  tHe 
bail,  returnable  at  the  next  November  Term,  to  which  time  the 
court  stayed  the  proceedings. 

Now,  in  Aia  case,  had  the  bait,  when  the  Circuit  arrived, 
put  over  the  cause  on  affidavit,  to  the  Circuit  of  the  next  year, 
DO  doubt  the  Supreme  Court  would,  on  a  new  application,  have 
stayed  proceedings  to  November  Term,  of  the  next  year,  so 
that  the  time  must  depend  on  the  circumstances  of  each  case» 
to  be  considered  by  the  justice. 


00  5.  Joba.  357. 


CHAPTER  XV. 

OF  EXECUTION 


SECTION  I. 

OF  TBE  FORM  AJW  REHEWAL  OF  ^JV  EXECUTKM. 

t 
Arm  of  9acu¥ltionfor  damagiM  and  eoHif  on  ajndgmaU  upon  cim- 

tradf  in  favour  aftk€  fiaJmt^. 

SaBATOGA  CoUNTTy  99. 

Philip  Gr$m9  Esq.  one  of  the  jmticef  of  the  petco  of  tiio 
jMud  coQDty ,  to  any  coMtiible  of  the  said  conotj,  Greeting :  Toa 
are  hereby  commaiided,  in  the  name  of  the  peoole  of  the  atate 
of  New-York,  to  le^y  the  som  of  twenty-ibor  dolian  irith  inlter- 
eat,  from  the  10th  day  ot  September  last^  notil  paidt  of  tibe 
goods  and  chattels  of  Richard  Roe^  defendant  (his  arms  and  ao- 
coatrements,  and  soch  other  articles  as  are  eiempt  b^  lair,  ex* 
cepted)  and  bring  the  money  before  me,  the  said  justice,  within 
thirty  days  from  the  date  hereof,  to  render  to  Joaus  /adboA, 
plaintiff,  for  his  damages  and  costs,  recorered  before  me  th« 
said  jostice,  against  Uie  said  defendant ;  and,  if  no  sofficteat 
goods  and  chattels  of  the  said  defendant  can  be  fbnnd,  to  satisfy 
this  ezecation,  yon  are  hereby  farther  commanded,  in  the  nana 
of  the  said  people,  to  take  the  body  of  the  said  defendant,  and 
conrey  him  to  the  keeper  of  the  common  ffuA  of  the  said  coaa- 
tj,  there  to  remain  till  dischar^  according  to  law.  Hereof 
rail  not  at  yonr  peril.  Given  under  my  hand,  at  the  towa  of 
SaraU^  Springii^  in  the  said  county,  the  10th  day  of  October^ 
A.  D.  1820. 

Philip  Green,  Justice. 


Describe  the  parties  according  to  their  character,  as  directed 
ante,  ^49,  50.  Interest  upon  a  jadgment,  (aniens  upon  a  hood 
with  a  penalty)  was  collectable  at  common  law,  only  b3f  debt 
upon  the  judgment  i(k\  not  by  exccutioo,  till  a  late  statute, 
which  gires  interest  on  judgments  founded  upon  contract  only .(/) 
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OF  eXEGUTKHT.  647 

In  jndgimeiil  for  a  fort  or  wroo^;  thereibre,  the  above  direotioa 
to  coiiect  iotereflt,  should  be  ooiitted.  in  an  execution  upoD  a 
judgmeot  in  an  action  of  debl,  700  flimply  aubstitate  the  word 
debt^  instead  €fdamage$i  An  execution  in  ftrour  of  the  defen- 
dant 18  in  the  same  form,  inrcrting  the  description  of  the  partiea, 
by  sttbslitutlog  the  word  defUndmU  fwpUMUiff^^  and^lotiK^for 
defendam.  And  where  the  deiendant^s  recovery  is  for  mere 
costs,  and  no  debt  or  damages,  npon  a  set  off,  tbe'execQtioik 
should  run  far  hi$  cofte »  reccvertd'  before  ms,  4v.  instead  of  k%M 
damages  and  co$t$^  or  debt  and  cosU,  4^c.  The  form  of  the  exe- 
cution, when  issued  by  the  justice,  is  the  same  as  above  direct- 
ed, upon  a  judgment  under  the  50  dollar  act,  except,  that^  in- 
stend  of  thirty  day$  in  the  above  form,  you*  substitute  the  words» 
ninety  days, 

Formofan  execuUani  to  be  issued  by  the  etmnty  defiswhsreatrav^ 

script  has  beenJUed, 

Saratoga  County,  w» 

The  people  of  the  state  of  New-York,  to  our  sheriff  of  onr 
said  county,  Greeting  :  We  command  you  to  levy,  the  snm  of 
55  dollars,  with  interest,  fti>m  the  lOth  day  of  September  last, 
of  the  goods  and  chettels,  lands  and  tenements  of  Richard  Bof^ 
in  your  bailiwick ;  and  make  sale  thereof  according  to  law,  tl> 
render  to  James  Jadcson^  for  his  daaaages  and  costi  lately  re- 
covered by  him,  before  PhUip  Gfrtsn,  £sq.  one  of  our  justicei 
of  the  peace  of  the  said  county  of  Saratoga,  by  the  considera- 
tion and  judgment  of  the  said  miip  Oreen^  whereof  the  said 
Richard  Roe  is  convicted,  as  appears  to  us  of  record  ;  and  pro- 
vided goods  and  chattels,  lands  and  tenements  whereon  to  levy, 
•ufficient  to  satisfy  this  execution,  cannot  be  found  in  yonr  bail^ 
i wick,  within  forty  6ve  days  from  the  date  hereof ;  then  we  for^ 
ther  command'you,  after  the  said  forty-five  days,  and  not  sooner, 
(unless,  after  diligent  eearch,  no  gooda  or  chattds,  lands  ani 
tenements  can  be  found,  whereon  to  levy)  to  take  the  body  of 
the  said  Richard  Rocy  and  commit  him  to  the  gaol  of  the  said 
county,  there  to  remain,  until  discharged  by  due  course  of  kw. 
And,  that  you  make  return  of  your  proceedings  herein,  within 
ninety  days  from  the  date  hereof,  with  this  writ  Hereof  fiA 
not  at  your  peril.  Witness  Philip  Oreen^  Esq.  our  said  justice, 
at  Saratoga  Springs,  in  the  said  county,  the  10th  day  of  Octo^ 
bar,  A.  D.  1820. 

Thomas  Palmer^  CleA.{ml 

When  any  of  the  above  executions  iasue  against  joint  debtorft 
My  part  of  whom  have  been  served  with  process,  or  have  ap 
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peared  id  tb«  cause,  (he  command  of  the  ezecntionaliDttldtbai 
be  as  follows : 

*«  To  levy  the  sum,  &c.  of  the  goods  and  chattels  of  A  and 
B,"  (the  deJendatUs)  «*  holden  by  them  jotiUly,  or  the  saod* 
•Dd  CDatiels  of  A"  {the  defendant  teroed^  or  viho  appeared)  4rc^~ 

in)      Md  the  command  for  the  arrest  and  imprisonment  of  ike 
ody  should  be,  *•  to  take  the  body  of  the  said  A,"  {the  one  — 
ted,  or  who  appeared)  '•  aod  convey'*  (or  "  comtnit'*)  " 

If,  after  the  traoscript  Bled  with  the  clerk,  the  fAaiotiff  ia  a- 
fhud  the  defendant  will  abscond  from  the  coanty ,  he  may  proTe, 
by  evidence  on  oath,  to  the  satisfaction  of  the  justice,  tint 
there  is  good  reason  to  beheve,  that  sach  will  be  the  case,  im- 
les9  the  execution  shall,  in  the  first  instance,  be  sfgatnat  the 
body  or  property  of  the  defendant.  In  this,  he  cannot  be  a 
witness  himself,  (p)  (Vide  Brown  v.  Hinchman,  9  John.  75.)  Oa 
making  this  proof,  the  justice  must  then  certify  the  same  to  tha 
clerk,  who  must,  in  such  case,  issne  the  execution  accordiD^  to 
the  tenor  of  the  10th  section  of  the  60  dollar  net,  leaving  oat  the 
words,  *^  wiUUn  46  days  from  the  date  hereof ^^  and  the  word*, 
*<  ofter  the  said  45  days  and  not  sooner,  unUu^er  dUtgent  eeartk^ 
no  goods  or  dtattels,  lands  ond  tenemenlt,  eon  be  found  tAereon  to 
levy,*'  which  leaves  it  on  the  same  footing,  in  regard  to  taking 
the  body,  as  an  execution  under  the  26  dollar  act.(f ) 

Form  of  the  oath  to  Ae  witneee. 

Ton  shall  true  answers  make,  to  such  questions  as  shall  be 
pnt  to  you,  touching  the  necessity  of  an  execution,  in  the  fint 
instance,  against  the  property  and  body  of  Richard  Roe,  upon 
the  judgment  against  him  before  me,  in  favour  of  James  Jack' 
itm*    So  help  you  God. 

Form  of  the  justice^s  eertifiaUe, 

To  TaoMAS  Palmer,  Esq.  Clerk  of  the  county  of  Saratoga  : 
t  certify,  that  it  has  been  made  to  appear,  by  •evidence  oim 
cath,  to  my  satisfiiction,  that  there  is  good  reason  to  iMslieve^ 
that  Ri^rd  Roe  will  abscond  from  the  s-.iid  county,  unless  tha 
execution  on  the  judgment  rendered  by  me,  Philip  Orem  oaa 
of  the  justices  of  the  peace,  of  the  said  county,  against  the 
said  Richard  Roe,  in  favour  of  James  Jackson,  and  now  on  rac' 
drd  in  your  office,  shall,  in  the  first  instance,  be  against  the  pro* 


.^^ 


(n)  Vide  ante,  S70.  (p)  Vide  Seas.  41,  du  965,  s.  3» 

(o)  ADte>  269|  70.  (q)  tide  id. 
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petty  ftnd  body  of  the  said  Richard  Roe,  Given  under  my  hand^ 
at  Saratoga  Springs,  in  the  said  county,  the  1st  day  of  Febrmr- 
ry,  A.  D.  1820. 

Philip  Qreen. 

If  nothing  is  done  under  the  first  execution,  or  only  part  of 
the  money  is  levied,  the  party  may,  in  all  cases,  have  further 
execution  until  he  is  satisfied  ;  but  where  an  execution  is  levi- 
ed or  any  step  taken  under  it,  it  is  irregular  to  issue  a  second 
one,  until  the  first  is  returned.(r)  And  when  the  execution  i» 
issued  by  the  justice,  he  miiy  renew  it  from  time  to  time,  with- 
out any  formal  written  return  thereon.  The  information  of 
the  constable,  that  nothing  could  be  found  under  it,  is  sufficient. 
Yet  it  is  only  where  either  no  goods,  or  not  sufficient  could  be 
found  under  the  first,  that  the  constable  would  be  warranted  in 
procuring  a  renewal.  (1  N.  R.  L.  393^  s.  11.  12  John.  S2'i, 
.per  Yates,  Justice.) 

There  is  no  need  in  such  case^  of  issuing  a  new  execution, 
or  altering  the  date  of  the  old  one,  but  the  original  execotion, 
may  be  renewed  from  time  to  time  by  an  indorsement  thereon, 
in  the  following  form,  made  by  Che  justice  who  issued  it  i 

Form  of  renewing  an  execution. 


•    * 


This  execution  renewed.     Nov.  11th,  1820. 

Henry  ffewkirky  Justice  of  the  Peace. («) 

This  renewal  is  a  judicial  act  of  the  justice,  and  as  such 
will  protect  the  justice,  and  all  those  who  act  under  it.  Tha 
indorsement  of  the  renewal  is  conclusive  evidence,  that  the 
proper  inforolation  was  given  to  the  justice,  in  order  to  war' 
Tant  it.(t) 

I  have  known  a  difficulty  in  the  minds  of  some,  in  determine 
ing  whether  an  execution  on  whi^  a  conditional  execution  is  in- 
dorsed, under  the  1 1th  section  of  the  25  dollar  act,  most  be  kept 
alive  like  all  others,  by  a  renewal  from  one  return  day  to  anoth- 
er. It  is  obvious,  however,  on  comparing  the  several  sections  of 
the  act  which  relate  to  this  subject,  that  this  is  not  necessary  ; 
but  the  indorsement  of  the  exemption  by  the  magistrate,  ope* 
rates  in  itself,  as  a  renewal,  or  is  equivalent  thereto,  till  the  in- 
stalments are  all  discharged  ;  and,  that  consequently,  on  a  de- 
fault b  paying  them,  the  constable  mav  take  either  property 
or  body,  though  after  the  return  day  of  the  execution.  (Vide 
1  N.  R.  L,  394,  s.   1 1.  id.  306,  s.  13.  id.  396,  s.  14.) 

S ■■■■■■■  Ml  ■^^■^— I     II  — — —  ■■  I  II     Ml      —1—^^,^ 
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SECTION  If. 

SbJV AJ^ EXtCUTIO^r  MAYBE  SUPERSEDED^WHES tt 
JdAY   JSSUE—AJ^D   OJ^    WHAT  TERMS   IT  MAY    BE 
STAYED. 

1.  It  18  a  settled  principle,  that  wherever  there  is,  after  jodg- 
ment,  and  before  execution,  a  change  of  the  parties,  eitlicf 
plaintiff  or  defendant,  by  marriage^  iruolvency^  or  death,  where- 
by other  persons  become  interested  in  the  execution  of  the 
judgment,  the  execution  is  superseded,  and  a  new  ectioB  apoa 
the  judgment  is  necessary,  in  order  to  make  such  new  peraoa 
a  party  to  the  judgment  :(«)  except,  indeed,  where  there 
are  two  or  more  plaintiffs  or  defendants.  In  such  case,  where 
one  or  more  of  either  the  plaintiffs  or  defendants  sorriTe,  ex- 
ecution may  be  taken  out,  either  by  or  against  such  survtvor  or 
survivors  ;  but  it  must  be  taken  out  in  the  joint  names  of  all 
the  plaintiffs  or  defendants,  the  same  as  though  they  wer« 
alive  ;  for  otherwise,  it  will  not  appear  to  be  warnoied  by  the 
judgment(v)  In  case  of  death,  however,  it  is  settled,  that 
where  the  execution  is  tested,  (i.  e.  dated)  in  the  planitiff's  or 
defendant's  life  time,  it  may,  in  all  cases,  be  executed  after  hk 
death  ;  though  it  would  be  otherwise,  if  tested  afler  hts  death. 
(Vide  Tidd,  915,  16,  and  cases  there  cited.)  In  Aiborm  ▼. 
Moit^  7  John.  161,  it  will  be  perceived  by  the  plea,  that  a  joe- 
tice's  execution  was  issued  and  levied  in  the  defeodaot's  Ule 
time,  and  the  goods  sold  after  his  death  ;  the  propriety  of  this 
course  was  not  drawn  in  question,  by  the  counsel  in  that 
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2.  Except  on  a  change  of  parties  as  above,  execution  mmj  is- 
sue, of  course,  and  immediately,  against  all  persons,  unless  tbej 
be  freeholders,  or  inhabitants  having  families,  (w)  And  agasivt 
these  it  may  issue  immediately,  if  the  justice  is  satisfted^  Qpoo 
the  oath  of  the  party  or  some  one  else,  that  he  will  be  in  daa- 
ger  of  losing  bis  demand,  unless  execution  go  immediiMteljr. 

Form  of  the  oath  to  obtain  exeetUnm. 

You  shaU  true  answers  make,  to  such  questions  as  sbJI  be 
put  to  you,  touching  the  necessity  of  an  immediate  execnttoa 


(u'S  IV  John.  «71.    -Tidd'i  rt>c»        (s)  Tidd>s  PmcUiw.  I0f». 
ir^W-  (trj  Vide  ante,  »si 
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i^iDSt  "Richard  Rot,  upon  the  jadgcneat  kt  yoar  fttTonr  before 
me.   Sohelpjroa  God. 

If  this  proof  be  not  made,  execution  cannot  go  noder  thirty 
days  .This  is  to  be  reckoned  inclusive  of  the  day  of  giving  the 
'  judgment. (x)  But  even  where  this  proof  is  made,  the  party 
can  still  have  the  30  days,  on  giving  secunty.(y)  ^  Toll  gath* 
erers,  against  whom  judgment  was  obtained,  under  the  **  act 
relative  to  turnpike  roads,*'  were  formerly  an  exception  to 
these  remarks,  but  by  a  late  act,  they  are  placed  on  the  same 
footing  with  others.(2r) 

Form  of  iecurity  to  ttay  execution  30  datfi,^ 

James  Jackson^     \ 

v.  >      Damages  and  costs,  $25. 

Richard  Roe-        ) 

Judgment  for  the  above  sum,  having  been  this  day  rendered,, 
against  the  above  defendant,  in  favour  of  the  above  plaintiff,  be- 
fore Phdlip  Green,  Esq.  one  of  the  justices  of  the  peace, 
of  the  county  of  Saratoga,  I  do  hereby  covenant  and  agree 
with  the  said  plaintiff,  that  the  above  defendant  will  pay 
the  said  sum  to  him,  before,  or  at  the  expiration  of  30  days. 
Dated  and  sealed,  this  10th  day  of  September,  A.  D.  1820. 

John  Doe,  (L.  S.) 
Sealed  and  delivered,  in 

presence  of  A.  B. 

No  particular  form  for  this  security  is  given  by  the  statute. 
It  may,  therefore,  be  in  the  above  form,  or  by  bond  or  recogni- 
zance, or  it  may  be  without  seal,  setting  forth  the  reason  and 
consideration  of  the  contract,  as  in  case  of  adjournment,  ante, 
511,  12  ;  or  it  maybe  by  judgment  confessed  jointly,  by  tire 
defendant  and  the  bail. (a)  I  have  adopted  the  above  sealed 
form  as  the  shortest,  (b) 

m 

In  this,  and  all  other  cases,  where  bail  is  offered  in  the  stay 
of  execution,  if  there  be  any  doubt  or  dispute  of  his  competen- 
cy, let  him.  swear  to  his  competency  upon  the  principles,  and 
In  the  form  mentioned  ante,  513,  14. 

The  stay  of  execution  under  the  fifly  dollar  act,  will  be  the 
Mune  as  io  other  cases.      But  the  defendant  may  stay  it  three 


(x)  Vide  1  N.  R.L.394,  f.11/  (a)  12  John.  571. 

Ante,  I49y  4.  (6)  &  vide  ante,  300,  at  to  ope- 

(J/)  1  N.  R.  L.  394,  c«  U.  tation  of  sqiU* 
(i)  Sen.  43)  ck  149. 
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calendar  montht  from  tbe  time  of  entering  the  same^  (to  be 
computed  inclusive  of  the  first  day,  (c)  on  giving  a  bond  m  the 
ftUowing  form  :{d) 

« 

Form  of  bond  to  stay  execution  under  50  d^lar  acL 

Know  all  men  by  these  presents,  that  we,  Rkkard  R^vA 
John  Doe^  are  held  and  firmly  bound  unto  James  Jackson,  in  the 
sum  of  one  handred  dollars,  (double  the  amowU  qf  the  jndg' 
ment)  to  be  paid  to  the  said  James  Jackson^  or  bis  certain  it- 
tomev^  to  which  payment  well  and  truly  to  be  oiade,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
■everally,  firmly  by  the  presents*  Sealed  with  our  seals.— ^ 
Dated  the  lOth  day  of  September,  A.  D.  1820. 

The  condition  of  the  above  obligation  is  such,  that  whereas 
the  above  named  James  Jackson  hath,  obtained  a  jarigmeflt 
against  the  above  bounden  Richard  Roe,  in  a  certain  court, 
holden  before  Philip  Green,  Esq,  one  of  the  justices  of  the 
peace  of  the  county  of  Saratoga,  for  the  sum  of  6fij  dolhn, 
including  costs,  which  judgment  was  rendered  upoo  contract, 
(jor  Ttnrong  as  the  case  is)  on  tbe  day  of  the  date  hereof :  Now 
therefore,  if  the  said  Richard  Roe  shall  pay,  or  cause  to  be  paid 
to  the  said  James  Jackson,  the  said  sum,  with  lawful  interest, 
(if  on  contract,  othervtise  omit  the  vfords,  '*  mih  lawful  inter' 
est^^)  at,  or  before  the  expiration  of  three  calendar  monlhi 
from  the  said  time  when  the  said  judgoaent  was  rendered,  or 
aurrender  his  body  in  execution  on  the  said  judgment,  witbia 
thirty  days  thereafter,  then  this  obligation  to  be  void,  other- 
wise of  force. 

Ridiard  Roe*  CL,  S.) 
Sealed  and  delivered,  in  John  Doe.  [L.  S.) 

'  presence  of  A.  B. 

By  (he  statute,  1  N.  R.  L.  393,  s.  11,  if  the  defendant  sbaff) 
on  the  hearing  of  the  cause  (except  in  a  case  of  a  trespass,  prov- 
ec  on  the  tual,  to  be  vilful  mdmalicious)  prove  to  the  satisfac- 
tion of  the  justice,  by  his  own  oath,  or  otherwise,  that  he  bsi 
a  family  in  the  state,  for  whom  he  provides,  and  is  not  a  free- 
holder, tbe  justice  shall  indorse  such  proof  upon  the  eieco- 
tion,  which,  provided  tbe  defendant  also  give  the  proper  secu- 
rity, stays  the  arrest  of  the  defendant's  body,  under  tbe  exe- 
cution, provided  he  pays  the  constable  holding  it,  by  moatWj 
instalments,  of  I  dollar  and  60  cents,  to  be  computed  from  tbe 
day  of  reodering  judgment  inclnsive.(e)      On  bis  default,  bow* 


SAnte,  143, 4.  (e)  Vile  ante,  143^  4. 

Sea.  41,  cb.  84)  a.  I.  ' 
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•eT€r«  he  loses  thb  privilege  witte\y.{f  )  The  defeadaDt  i» 
«tititled  to  this  exemption,  whether  he  reside  Id  the  couoty 
vrbere  the  judgment  is  obtained,  or  in  a  foreign  couniy.{g) 

Form  of  indorsing  pro(^  of  exemftion. 

it  was  proved  to  my  satis^tioo,  by  the  within  named  defen- 
Wlant,  on  the  hearing  of  the  within  mentioned  cause,  that  he 
has  a  family  in  thi»  state,  for  which  he  provided,  and  is  not  a 
freeholder. 

Philip  Grten,  Justicie* 

This  proof  must  be  on  the  hearing  of  the  cause,  and  an  offer 
to  make  it  after  judgment,  comes  too  late.(/i)  It  is  not  merely 
ex  pafte,  bot  when  offered  in  season,  the  justice  should  hear 
proof  on  both  sides,  if  offered.(t)  As  to  what  constitutes  a 
freeholder,  or  man  of  a  family »  vide  ante>  254. 

Jorm  of  th4  security ,  upon  defendant's  proving  his  right  to  ex* 

empiion* 

James  Jctckso^^     \ 

V.  >     Damages  and  costs,  }30i, 

JUchard  Roe         j 

Judgment  for  the  above  sum,  having  been  this  day  rendered 
against  the  above  defendant,  in  favour  of  the  above  plaintiff, 
before7/ii7ip  Green^  Esq.  one  of  the  justices  of  the  peace  of 
the  county  ef  Saratoga  ;  and  the  said  defendant  having  proved 
-on  the  hearing  of  the  said  cause,  to  the  satisf^iction  of  the  said 
justice,  that  be  has  a  family  in  this  state,  for  which  he  pro- 
vides, and  is  not  a  freeholder,  now,  therefore,  in  order  to  enti- 
tle the  said  defendant  to  his  exemption  from  imprisonment,  pur- 
suant to  the  statute  in  such  case  made  jand  provided,  and  for 
value  received,  1  do  covenant  and  agree  with  the  above  plain- 
(iff»  that  the  said  defendant  will  he  within  the  county  of  Sarato- 
ga, so  that  his  body  may  be  taken  in  execution  on  the  said  judg- 
ment, provided  the  instalments  of  the  said  judgment  shall  not 
be  paidy  according  to  the  first  proviso  of  the  1  lib  section  of 
the  "  act  for  the  recovery  of  debts  to  the  value  of  25  dollars." 
Witness  my  hand  and«eal»  jthe  10th  day  of  September.  A.  D, 
1820. 

John  Doe.  (L.  S.) 

When  default  is  made  in  paying  the  instalments,  as  they  be- 
come due,  or  any  one  of  them,  the  security  is  made  liable  by 


(/)  Vide  1 N.  R.  U  393,  a.  U,         (h)  14  id-  308. 
ft  Lawi,  Mss.  39,  ch»  836,  s.  45.  (t)  id* 

(g)  13  John.  388. 
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the  law,  seM.  39,  ch.  236, 8.  45,  to  pay  the  whole  jed^S^nei 

lesg  he  prodaces  the  body  of  the  defendant,  and  vxtttod^n  j^ 

in  execution  within  30  days  alter  socfa  default. 

By  a  subsequent  statute,(  j)  if  the  contraet  oa  which  joapaeot 
19  rendered,  was  entered  into,  since  the  first  day  of  May,  io  1  9, 
and  the  party,  whether  plaintiff  or  defendant,  prove,  at  the 
of  the  judgment,  by  his  own  oath  or  otherwise,  U>  tbe  saii 
tion  of  the  justice,  that  he  is  a  house  holder  in  this  tlaie,  aod 
a  freeholder  ;  in  such  case,  where  the  judgment  does  not  ex- 
:  ceed  ten  dollara,  the  body  of  the  defendant  is  absolutely  ezeatpC 

:  and  the  clause  touching  the  arrest  and  imprisooment  of  the  «ie* 

<  fendaat,  which  must  otherwise  be  inserted  in  the  execotion^ 

must,  in  this  case,  be  omitted. 

I  Form  of  the  oalh  to  he  adminiitered  to  the  party,  in  order  to  prove 

kU  right  to  exemption  from  imprisonmenL 

You  shall  true  answers  make,  to  such  questions  as  shall  be 
put  to  you,  touching  your  right  to  the  exemption  of  your  tiody 
from  imprisonment,  upon  any  execution  to  be  issued  in  this 
oause.    So  help  you  God. 

The  form  of  this  oath  will  serre  on  all  applicatiooi  for  ex- 
emption of  the  body,  without  regard  to  the  act  under  which  il 
is  made. 

In  the  first  case,  we  have  seen,  that  the  justice  is  not  to  al- 
low the  claim  of  exemption,  if  the  judgment  is  rendered  for  a 
trespass,  proved  on  the  trial  to  be  wilfiU  and  maUciouM.     This 
is  a  question  to  be  decided  by  the  justice,  according  to  the  cir* 
cumstances  of  the  case,  as  they  present  themselves  in  the  coarse 
of  the  investigation ;  and  his  decision  upon  these  premises  a 
conclusive,  and  cannot  be  reviewed     Even  every  voluntary 
trespass  is  not,  of  itself,  wilftd  and  malicious.    The  statute  seeoaa 
to  have  meant,  by  the  words  witfut  and  malicious^  some  act  dam^ 
in  bad  fiiith,  or  with  an  intention  to  injure  and  vex  the  plaintiflTi 
or  with  a  consciousness  of  violating  right,  (ib)    Every  trespaaa. 
it  is  said,  however,  is  wilful^  where  it  is  committed  after  notice 
not  to  commit  the  injury,  and  malicioue,  where  it  appears  to  be 
done  in  order  to  harrass  the  plaintiff  (/)  And  it  hat  been  boldea 
that  a  trespass  committed  after  notice  to  the  contraiy^  is  both 
wilful  and  malicious. (m)    But  it  is  evident,  from  the  case  above 
noted  in  the  6th  Johnson,  that  such  a  conclusion  is  not  univer5.1L 
A  mere  constructive  trespass  is  not  wilful  and  maliciooi:  it 


f)  Sets.  43,  ch.  101,  §.  9.  (m)  Vide  Esq.  Dig.  Am.  ad.  vah. 

)  e  John.  ST7.  1.  pt.  2.  StS. 

0  3  Blac.  Com.  S14t 
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vniBt  be  Tolontarj  in  fact,  to  give  it  that  character.  Tbas»  in 
an  action  against  a  sheriff,  for  the  trespass  of  his  deputy,  or  a 
master,  for  the  act  of  his  servant,  and  the  like,  the  action  arising 
from  construction  of  law,  and  not  from  the  conduct  of  the  defen- 
<)ant  liimself,  it  cannot  l>e  deemed  wilfiil  and  maUcions,  within 
(he  act.(n) 

If  the  justice  issue  an  execution,  before  it  is  legally  due,  he 
is  a  wrongdoer,  and  accountable  for  the  levy  or  arrest  under  it, 
in  an  action  of  trover,  trespass,  or  &lse  imprisonni^snt.  It  is  an 
excess  of  jurisdiction.  (f>)  A  justice  may,  by  statute,  issue  an 
execution,  at  any  lime  within  30  days,  after  his  removal  from 
office,  (p) 


SECTION  UI. 
OF  SERVING  AND  RETURNING  THE  EXECUTION. 

1  This  process  is  directed  to  any  constable  of  the  county 
if  hero  the  justice  resides,  and  is  to  be  executed  by  htm,  though 
the  justice  may,  if  he  think  proper,  depute  some  other  proper 
person  to  do  this,  in  the  form  given  ante,  287. 

2.  On  receiving  the  execution,  it  is  the  doty  of  the  constable 
to  make  immediate  search  for  goods  and  chattels,  as  directed  by 
it,  and  in  default  of  finding  any,  or  sufficient  to  satisfy  the  de* 
mand,  to  arrest  the  defendant  and  commit  him  to  prison,  unless 
.exempted  in  some  of  the  ways  we  have  mentioned. 

3.  The  form  of  this  execution,  so  far  as  the  chjeet  of  levy  ii 
concerned,  is  of  eqoal  compass  with  the  English  writ  o^ fieri 
J(ju:ia$*     It  commands  the  constable  to  levy  the  debt  of  the  goodi 

and  ekaiielif  ^*(9)  If  these  words  mean  the  same  here  as  in  a 
'^rifaeia$t  even  terms  for  yean  are  subject  to  a  justice's  execu- 
tion. What  there  may  be,  in  the  law  of  this  state,  to  restrain 
this  mea^ng,  i  am  not  at  present  aware.  This  question  waa 
raised  by  the  counsel  in  a  cause  argued  at  the  last  January 
Term  of  the  Supreme  Court,  (1821,}  the  names  of  thff  partiea 
to  which,  1  do  not  rememl»er.  In  that  cause,  Mr.  Lynch  urge4 
^veral  arguments,  which  have  always  appeared  to  me  conda- 


(n)  Vide  3  Cainffs,  174.  (p)  1  N.  R.  L.  398,  f.  32. 

(o)  Vide  3  JobiL  cat.  49.  8  id.  84.        (9)  id.  393,  f.  11,  ^E   rSda  Tidd*a 
ilale^  317,  1^  FracUca,.913. 


656  OP  EXECUTION. 

Bire,  ID  favour  of  a  constable's  right  to  sell  terms  6r  Tears.-*- 
Mr.  JV.  WilliaiM  opposed  to  this  doetriDe  his  usmL  re«earcli 
and  ingenuity.  His  arguments,  if  I  recollect  right,  were  draiTB 
from  several  parts  of  the  25  dollar  act,  which  he  insisted,  were 
incompatible  with  the  right  claimed.  Should  this  be  a  mstenal 
point  in  the  cause,  we  sh^ll  shortly  have  a  decision  of  this  ques* 
tion,  which,  from  its  importance,  will  doubtless  appear  in  Kr. 
Johnson's  Reports*  In  the  mean  time,  1  think  I  am  wamnted 
in  ascribing  to  a  justice's  execution,  the  same  right  of  levj  witk 
the  En^ish^n'/ocuM  upon  any  chattels  athtr  thao  terns  lor 
years. 

By  this  precept,  then,  the  constable  has,  ^subject  to  the  ex- 
ceptions hereafter  mentioned,)  a  right  to  seize  and  sell  every 
thing  that  is  a  chattel,  beloDgiog  to  the  defendant ;  and  it  bsi 
even  been  botden,  that  if  the  defendant  hpve  two  gowns,  one  of 
Uiem  is  subject  to  execution.    He  may  sell  every  thti^  which 
is  raised  annually  by  the  labour  of  the  hosbandmaa,  at  cors 
growing,  which  goes  to  the  executor  \{r)  and  a  purchase  aoder 
an  execution,  of  com,  or  other  emblements  growing,  carries 
with  it  to  the  purchaser,  the  right  of  ingress,  ^ress  and  re- 
gress, to  cut  and  carry  away  the  crop.(5)    A  constable  may  al- 
so levy  on,  and  sell  all  such  fixtures  as  the  tenant  has  a  tight  to 
remove  from  the  premises.    But  furnaces,  apples  upon  trees, 
or  other  articles  which  belong  to  the  freehold,  and  go  to  the 
heir,  and  which  includes  all  such  things  as  are  growing  upos 
land,  but  which  pre  not  raised  annually  by  labour  and  cnana- 
rance,  cannot  be  sold  upon  this  precept(()    The  question  st 
to  what  things  fixed  to  the  freehold,  may  be  removed,  relates 
to  tenants  for  life,  or  years.     These  tenants  may  remove,  (and 
they  are  consequently  liable  to  execution,)  all  chimney  pieces, 
and  even  wainscot,  put  up  by  themselves.  So  of  beds,  listened  ts 
the  ceiling  with  ropes,  or  even  where  they  are  nailed.  So  they 
may  remove  all  such  things  put  up  by  them,  as  are  oecesary  Ar 
trade,  such  as  brewing  utensils,  bark  mills,(u)  furnaces,  cop* 
pers,  fire  engines,  cider  mills,  £tc.  &c.  which  they  hare  erecteid, 
and  by  which,  they  not  only  enjoy  the  profit  of  the  estate,  bat 
sJso  carry  on  a  species  of  trade. (i^)    The  law  of  the  qtsestioa^ 
when  fixtures  shall  be  deemed  personal  property,  and  when 
n^^  is  very  fully  considered,  and  the  authorities  on  the  «uHjpct 
ably  summed  up,  by  Lord  Ellenborough^  in  Elwes  v.  Mam^  9 
East's  Rep.  38,  and  the  doctrine  of  that  case.  Las  received  the 
sanction  of  our  own  courts.(v)    According  to  thataothori^}  the 
above  erections  must»  in  onier  to  be  removable  by  ten  tut  far 


(r)  2  John.  41S.    id.  4S1.  n.  (u)  6  John.  5. 


^.,  9  id.  108.  (r)  Vide  Woodf.  L.  ft  T. 

(0  Vide  TolletV  L.  £.  114,  k  ca*     t85,  fi  c»Er»  tber^  cited« 
«cf  Uyere  ci(ed.  (w)  17  John.  1  lli,l2||fOT  Fiatt,  i« 


OP  EXECUTION.  B57 

life  or  J€ar8,  be  set  ap  in  relation  to  same  trade  ;  and  they  are 
even  then  oot  removable,  if  the  les^^ee  suffer  tbea;  to  coDtiuoo 
after  the  expiration  of  his  )chs«.  But  erections  set  .p  id  rela* 
<tion  to  agricoltore,  or  calculated  for  the  mere  enjoyment  of 
the  ioberitaoce,  belong  to  the  owner  of  the  inheritance.  An-* 
other  class  of  articles,  removable  daring  his  term  by  tenant  for 
^ears,  are,  erections  made  by  him,  for  the  purposes  of  ornament ; 
as  ornamental  marble  chimney  pieces,  pier  glasses,  hangings^ 
wainscot,  fixed  only  by  sci^ews,  ar  d  the  )ike.(3  Last.  53.)  With- 
in the  distinction  ent^tbUshed  by  Elwti  v.  Maw,  it  seems  that 
machinery  for  spinning  flax  and  toWy  and  carding  inaehines^  used 
in  a  manufactory,  and  which  are  attached  to  the  building  by  an 
upright  board,  resting  on  the  frames  and  fastened  at  the  ceiling, 
and  by  cleets  nailed  to  the  floor,  round  the  feet  of  the  frames, 
but  the  machines  or  frames  themselves,  not  nailed  to  the  build^ 
ing,  are  personal  property. {x)  Bat  in  order  to  constitute  any 
building,  put  up  by  the  tenant,  n  fixture ^  irremovable  by  him» 
though  it  relate  to  agriculture,  it  must  be  fixed  to  the  inherit* 
ance  in  some  way.  Accordingly,  a  bam  pat  upon  pattens,  or 
blocks  oftifHber,  but  net  fixed  in  or  to  the  ground^  is  removable»(jy) 

Trepv,  millstooes,  grass,  &c.  sold  by  the  owner  of  tb^  land 
or  inheritance,  to  the  defendant,  although  they  have  not  been 
actually  severed  from  the  freehold,  are  also  considered  in  law 
the  personal  property  of  the  venilee,  and  may  be  taken  by  ex- 
ecution against  him.(r)  Money  in  the  constable's  hands,  be- 
longing to  the  defendant,  may  also  be  taken  ;(a)  and  so  msw* 
bank  bills,  or  money  in  the  defendant's  possession,  and,  indeed, 
all  chattels  belonging  to  the  defendant,  of  a  tangible  nature  ;(6)  , 
but  the  constable  cannot  take  common  promissory  notes,  l»ilU 
of  exchange,  or  other  choses  in  action,  (c)  The  reason  why 
bank  bills  are  distinguishable  from  other  notes,  in  this  respect, 
is,  that  they  are  considered  as  money,  and  %  tender  in  such  • 
biHa  would  be  good,  if  not  objected  to,  on  tliat  account.((2)  The 
constable,  moreover,  cannot  take  goods'  pawned,  pledged  or 
gaged  for  debt,  nor  goods  demised  or  letten  for  years,  nor  gooda 
distrained,  or  taken  and  in  custody  of  the  sheriff  or  any  other 
constable  upon  a  former  execution  or  attachment,  for  these  are 
in  the  custody  of  the  law  ;(vide  Show.  173v)  and  goods  in  the 
custody  of  the  law  are  not  even  distninable  for  taxes,  as  bemg 
in  the  possession  of  the  party. (e)  Nor  can  the  constable  take 
aoj  thing  which  cannot  be  sold,  as  deeds,  writings,  &c.(/)-r- 


8)  17  John.  11$.  (e)  id. 

)  BttlL   M.  P.  S4.  SGait,  55,  .(lO  ^«Jo*»n- «®»  V^rSffwafyh   . 
per  Ld.  Ellenborough,  Ch.  J.  («)  17  John.  128.  :  ^. 

(m)  n  Ea•^  862.    3  Day,  47$.  (/)  Vide  Tldd'i  Pjactka^ Hl^^ff^ 

(a)  n  John.  W>.  385.  tb«  cases  Umrc  cit«4« 
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Bank  shares  are  not  the  anhject  of  execQti(m.(g')  AiKf  monef 
belonging  to  the  defendant,  vrbicb  the  same  or  another  consta  • 
ble  has  levied,  or  raised  on  an  execution,  io iavoar  of  the  deG^n  - 
dani,  against  another,  canrtot  be  retained  or  levied  on  by  hiot . 
Such  money  nerer  having  been  paid  over  to  the  defeodaal,  ha* 
not  become  his  specific  property,  and  is,  for  that  reasoo,  oo 
more  the  subject  of  ir  levy,  than  any  other  debt  doe  to  fatoi,  *r 
any  chose  in  action.  (^) 

The  goods  of  two  joint  tenants,  or  tenants  in  commoo,  maj  hm 
taken  for  the  s^arate  debt  of  one  of  thein,  and  sold.  All,  haw> 
ever,  which  passes  by  the  sale,  is  the  interest  or  share  of  tb» 
individual ;  and  the  purchaser  succeeds  to  his  right,  as  a  tcuiaal 
Ml  coaMnon.(»)  If  partnership  property  be  seized  and  eold,  for 
the  individual  debt  of  one  of  the  firm,  the  share  of  such  indlTid- 
ual  passes,  but  it  is  subject  to  the  payment  and  settlemeat  of  (be 
partnership  does  ;  and  the  remamder  only,  after  dtachairgio^ 
these,  passes  to  the  purchaser. (^') 

The  exceptions  to  the  subjects  of  levy  above  meotioiiedi  arise 
out  of  various  statutes. 

1.  By  the  very  terms  of  the  execution,  the  arms  aadfltccoif- 
trtment$  of  t^e  defendant  are  made  an  exception.(fc) 

2.  All  dieep^  tathe  number  of  20,  with  their jfeseet,  and  the 
cloth  manufactured  from  the  same ;  I  cov,  2  $mne^  and  the 
pork  of  the  same  ;  all  necessary  wearing  appard  and  bedding  ; 
necessary  cooking  tUennh ;  1  table^  6  chairt^  6  knives  andjarkt^ 
6  plates^  and  6  tea  chvs  and  sattcers,  owned  by  any  penoo,  be- 
ing a  hoosebolder.(/) 

3:  Pev$,  in  any  church,  or  house  of  public  worship  ;  tbe/«- 
mily  biblcy  or  sehool  booh  used  bv  or  in  the  fiuniW  of  the  debt- 

^  If  the  constable  is  sued  in  trespass  or  trover,  for  selling  no- 
tessarii  cooking  taensUi,  &c.  k  Kes  with  the  plaintiff  to  show  aP 
firmatively  and  certainly,  that  the  articles  were  neceaaarj,  asid 
not  merely  that  they  might  be  useful  in  cooking.(it)  The  above 
provision,  exempting  certain  property  of  a  householder  froaa 
execution,  was  intended  for  the  benefit  of  poor  and  deatitote/a* 
fnt7»ei ;  and  the  father  and  husband,  or  head  of  the  fiunily,  wlie 


Q  9  John.  96.  <«  I  N.  R.  L.S9S,  1.  U. 

i)  1  Cranch,  117.  Cbipman,e6.  (l)  Sess.  »,  di.  »7. 

t)  9  John.  108.      K  W.  106. '  15         (m)  Sen;  «,  ch.  101,  s.0. 
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liafl  l«il  (he  state,  leayiog  his  wife  and  childreD  living  together<i 
is  still,  notwithstanding,  a  householder  within  the  meaning  of 
the  act.     And  a  wife  has  no  right  to  waive  the  husband^s  privi^ 
lege,  in  his  absence,  and  consent  to  a  sale  of  his  exempt  proper- 
ty, even  to  save  other  articles  which  are  seized  and  liable  to 
sale,  unless  she  have  some  special  authority  from  her  husband: 
(o)  In  defining  the  word  householder,  as  used  in  the  act,  Judge 
Piatt  makes  the  followii^  remarks  :(/))  *'  According  to  the  lex* 
Geographers,  household  means,  <  a  iaoiity  living  together,'  and  a 
iumseholder^  <  a  master  of  a  family.'      Sacred  Scripture,  in  the 
same  sense,  declares, '  he  that  providelh  not  for  hts  own  house- 
bold,  is  worse  than  an  infidel.'     I  think  it  clear,  that  the  legis-' 
lature  meant  to  confer  this  privilege  on  each  of  those  little  pri- 
mary communities,  called /amtYies.     Murray,  (the  plaintiff,)  bad 
gone  to  Ohio,  leaving  his  wife  and  children  living  together  as  a 
ftAnUy,     They  were  his  household,  and  he  was  the  houseJiolden 
To  say,  that  a  family,  while  in  the  act  of  remo](ral,  and  on  the 
highway,  may  be  deprived  of  their  bed,  and  their  cow,  on  exe- 
cution, because  they  did  not,  for  the  time,  inhabit  a  dwelling- 
house,  would  be  a  perversion  of  the  statute.     So  long  as  they 
remain  together  cw  a  family ,  without  being  broken  up,  and  in- 
corporated into  other  families,  the  privilege  remains." 

It  is  proper  to  remark  here,  tha^  where  the  defendant  in  the 
execution,  sues  the  constable  for  levyii/g  on  his  property,  the 
constable's  authority  is  sufficiently  made  ont,  by  producing  anil 
proving  the  execution  alone,  without  the  judgment. (9) 

The  constable  may  take  any  goods  which  have  been  sold  or 
conveyed  away  by  the  defendaat,  in  order  to  del^y,  hiuder,  or 
defraud.creditors.  A  principal  badge  of  fraud,  in  all  such  case^, 
is,  the  defendant's  continuing  in  possession  of  the  goods,  after 
the  pretended  sale.(r)  And  in  a  case  of  clashing  executions,  it 
has  been  holden,  that  the  defendant's  continuing  in  possession 
of  only  a  part  of  the  goods  levied  upon,  by  the  senior  execu- 
tion, is  evidence  of  fraud,  as  to  the  whole  levy»  to  let  in  a  levy 
upon  a  junior  execution  upon  other  goods,  taken  and  actually 
removed  by  the  senior  execution. (t)  Possession  is,  however, 
only,  prima  facie^  evidence  of  fraud,  and  may  be  explained  by 
showing  the  transaction  to  have  been,  in  fact,  bona  fide,{t)'~r 
Fraud  is  a  question  of  law,  where  there  is  no  dispute  about  the 
6cts ;  and  a  voluntary  sale,  with  an  agreement,  that  the  vendor 
may  keep  possession,  is»  except  in  special  cases,  and  for  spe« 


[o)  IS  id.  400.  (r)  Vide  Tidd't  Practict,  919,  k 

t)  id.  40S,  3.  cases  there  cited. 

\%\Li»Su  U)  IS.John.  490. 

0)5  ld.968.    Sid.  44a. 
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dal  reasons,  to  be  shown  and  approved  by  the  court  frandalcot 
and  void,  as  against  creditors. (u)  Bot  a  sale  void,  as  to  credtf- 
ord,  is  good  against  the  party,  his  execntors  and  adminUUa* 
tor8.(T>) 

a 

Your  being  in  possession  of  my  c^oods,  does  not  expose  theat 
to  an  execution  against  you,  though  you  may  be  the  re|>ated 
•wner,  unless  there  be  some  fraudulent  or  deceptive  purpose 
•bown,  or  implied  from  the  circumstancf^s  of  the  case  ;(tr)  nor 
does  my  knowing  of  a  jmlgment  against  the  vendor,  render  wmf 
purchase  of  him  void,  unless  1  act  fraodulenlly  ;(x)  tboo^  it 
is  void,  if  I  purchase  with  a  view  to  defeat  the  jud^^nent  (y) — 
And,  where  the  purchaser,  under  an  execution,  is  not  the  cred- 
itor, bot  some  third  person,  purchasing  bona  fide,  his  leavins  the 
goods  in  the  debtor's  hand<>,  is  not  fraudulent(7)     So,  if  the 

groperty  be  ponderous,  or  fixed  to  the  freehold,  and  po^se-s-iMi 
e  taken  from  the  debtor  within  a  reasonable  or  convf^nteot 
lime,  its  remaining  in  the  debtor^s  hands  is  not,  nnder  these  ctr- 
cumstaoces,  evidence  of  fniad.(a) 

Again — A  man  may  always  lawfully  prefer  one  honest  credit- 
or to  another,  where  no  bankrupt  law  intervenes ;  «iid  this, 
though  the  debtor  be  insolvent  in  his  circumstances  (b)  Nof 
is  the  possession  of  bis  l^ite  property  by  an  insolvent  d<»htor, 
who  has,  bona  fide,  assigned  all  his  effects  for  the  use  of  hts 
creditors,  to  be  considered  evidence  of  fraud,  if  such  possession 
be  continued  at  the  request,  and  for  the  benefit  of  the  as»gnee9« 
who  use  all  reasonable  diligence  to  get  the  possession  into  their 
own  hands,  (c)  And  a  sale  of  chattels  made,  and  expressed  to 
be,  as  security  for  a  debt,  doe  to  the  vendee,  aithougb  they  re- 
main in  the  possession  and  use  of  the  vendor,  wiU  not  be  con* 
ftidered  fraudulent^  as  against  creditors  ;  for  such  a  poesessioa 
and  use  is  consistent  with  the  contract,  which  is  a  mere  morf- 
gage  of  personal  property,  ((f)  And  where  a  bill  of  sale  was  ab- 
solute, and  unconditional  upon  the  face  of  it,  but  was,  in  /act,  in- 
tended^ by  the  parties  to  secure  the  vendee  as  ail  indprser  of  e 
promissory  note  for  the  vendor,  and  possession  is  delivered  to 
the  vendee,  the  sale  would  not  be  considered  fraodolent,  as  to 
the  goods  actually  delivered,  (hough  some  part  of  the  goods 
aold  may  be  left  or  delivered  into  the  custody  of  the  vendor.-— 
Those  remaining  with  the  vendor  might,  mider  these  dieiMK 
stances,  be  liable  to  execution,  but  it  wiO  not  reader  the 


(w)  9  id.  337. 
(t)  7  id.  161. 
iw)  ^  id.  197. 
(x)  «  id.  446. 
0/)  12  id.  320, 
<s}  9  id.  l3Su 


(a)  S  id.  4IS. 

(b)  5  John.  335.    3  Cunes,  ttt. 
S  John.  71.    5  id.  412.    15  id.  $7U 

(e)  I  John.  cu.  I6S. 
B  Johiv  9S9.  ^ 
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do€,  which  were  delivered  to  the  Teodee,  te  Ii&b1e.(e)  Bat 
where  I  assign  my  property  to  yoa,  in  trust  to  pdy  my  debt  to 
A  ;  and  also,  to  pay  and  distribute  among  my  other  creditors^ 
upon  the  condition  that  they  shall  release  their  demands  against 
me,  and  if  any  of  them  should  refuse  to  do  so,  then  to  pay  such 
particular  creditors  as  1  shall  appoint — C  and  D,  two  of  my 
creditors,  refuse  to  accede  to  these  terms-^my  property,  thus 
in  your  hands,  is  thereby  rendered  liabld  to  be  seized  and  taken. 
in  execution  ;  for,  upon  any  of  my  creditors  refusing,  the  right 
to  the  property  results  to  me.(/)  Yet  an  assignment  of  pro- 
perty to  pay  debts,  with  a  power  of  revocation,  is  void  as  it  re- 
8|iects  creditors  only^  or  those  seeking  to  obtain  their  debts  ;  and 
a  reservation,  in  such  an  assignment,  for  the  maintenance  of  the. 
assignor,  dixes  Dot  ri'nder  the  whole  aiMUgnmeut  void,  though  in 
case  of  deficiency,  the  creditors  may  take  the  part  reflerved.(g) 

If  I  purchase  goods  fnradulently,  without  paying  for  them,  in 
order  to  subject  them  to  an  execution  against  moi  the  property 
does  not  pass  to  me,  and,  consequently,  they  cannot  be  taken 
in  execution,  as  my  good8.(A) 

If  goods  seized  by  a  constable  on  eiectttion,  are  claimed  as 
belonging  to  some  one,  other  than  the  debtor,  it  is  doubtful 
whether  he  has  a  right  to  summon  fi  jury,  and  try  the  right  tcr 
the  property  ;  but  if  he  have  such  right,  and  the  jury  6i)d  the 
property  belonging  to  the  claimant,  the  inquisition  will  merely 
have  the  effect  of  authorizing  the  constable  to  return  upon  the 
execution,  that  no  goods  can  be  (bond  ;  and  will  not  protect  him 
(should  the  jury  find  against  the  claimant,)  from  an  action  of  tres- 
pass for  the  goods  at  the  suit  of  the  claimant,  though  it  wilt  mit- 
igate the  damages  in  such  8uit.(t}  Nor,  should  the  jury  find  in. 
favour  of  the  claimant,  would  this  protect  him  in  returning  no 
goods  found,  if  the  creditor  offer  him  good  indemnity  against  the 
consequences  of  selling  In  such  case,  he  most  still  go  on  and 
sell,  though  the  inqui^^ition  be  against  him,  if  there  be  any  pos-*- 
•ible  cause  of  doubt  respecting  tbe  title  to  the  property.(/) — 
And,  indeed,  according  to  the  case  last  cited,  where  ao  adequate 
indemnity  is  offered,  the  constable  is  bound  to  proceed  and  sell. 
(k)  The  constable  should  always  require  this  security  for  in- 
demnity, where  there  i^  reasonable  cause  of  doubt  as  to  the  ti* 
tie  of  the  goods  ;  and  this,  more  especially,  because  the  kiw  will 
not  tmply;any  promise  of  indemnity  from  the  creditor ;(/)  and  he 
would,  otherwise,  be  without  any  remedy,  except  the  mere  re- 


(e)  17  Id.  101.  O)  IS  W.  1st. 

/)  14  id.  458.  Qt)  VMe  id.  I5J,  per  Van  Ness,  J. 

g)  154d.o71.  (/)  I  Campb.  R«p.   349.     8  id. 

^  ^  id.  147.  46jL  ft  Tidt  ante,  80. 
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coFery  back  of  the  money  which  be  pays  over  to  the  credifofj 
bpon  a  sale  of  the  wrong  goods,  where  their  value  is  recorer- 
ed  by  the  owner  against  him.(ni) 

Farm  of  bond  to  indemnify  conHabU  in  ielling  goods  on  ezcevtum. 

Know  all  men  by  these  presentd,  that  we,  Jama  Jackson  aiMl 
Joikn  Doe,  are  held  and  firmly  bonnd  unto  Thomas  Aoakes^  m 
constable  of  the  county  of  Saratoga,  in  the  penal  sum  of  jfOO 
dollars,  (doubU  Uu  value  of  the  goods)  to  be  paid  to  the  said 
nomas  J^oakes.  or  to  his  certain  attorney,  to  which  payaea^ 
well  and  truly  to  be  made,  we  bind  oarselres,  our  hetrs,  exe- 
cutors and  adnEunistrators,  jointly  and  severally,  firoily  by  these 
presents.    Sealed  with  our  seals.     Dated  the  1st  day  of  Octo- 
ber, A.  D.  1620.  / 

Whereas  the  said  7%omas  Noaken^  as  constable  as  aforesaid, 
by  virtue  of  a  certan  execution,  issued  by  PkUip  Green,  Esq. 
one  of  the  justices  of  the  peace  of  the  said  county,  i^ioet 
Richard  RoOy  in  favour  of  the  said  /times  Jackton^  for  65  dol- 
lars, hath  seized,  or  is  about  to  levy  the  same  ezecutioa,  upoo 
one  certain  bay  horse,  with  a  wajcgon  and  harness,  now,  or 
lately  in  possession  of  the  said  Richard  RoCy  with  intenl  to  aell 
the  same,  in  order  to  satisfy  the  said  execution  ;  now,  therefore^ 
the  condition  of  this  obligation  is  such,  that  if  the  said  James 
Jackson  shall,  at  all  times,  and  forever  hereafter,  keep  the  mud 
Thomas  M'oakes  harmless  and  indemnified  of,  from  and  gainst  all  - 
damages,  costs,  charges,,  trouble  and  expense,  of  what  nature 
soever,  which  he  may  be  put  to,  sustain  or  suffer,  by  reason  of 
such  levy  and  sale,  or  either,  then  this  obligation  to  be  void,  or 
otherwise  of  force. 

James  JaduQn.  (L.  S.) 
Sealed  and  delivered,  in  John  Doe.  (L.  S.) 

presence  of  A.  B. 

This  bond,  or  other  contract  of  indemnity,  will  be  valid  and 
binding,  wherever  there  is  the  least  possible  doubt  as  to  the 
title  to  the  goods,  though  where  there  h  no  pretence  to  seize 
them,  but  all  parties,  includin;;  the  constable,  must  know  that 
they  are  wrongdoers,  no  indemnity  can  t>ind  :  For  an  engage* 
raent  to  indemnify  a  man  for  what  he  must  of  necessity  knovr 
to  be  a  trespass,  is  upon  an  illegal  consideration,  and,  there* 
ftre,  void.(a) 

If,  after  diligent  inquiry,  no  goods  can  be  found,  the  consta- 
ble is  blamelesii  even  though  there  be,  in  fact,  goods  and  chat* 


(rnitCmtb.  lUp.45|t  (n)  H  Jokp.  141  Aats,  131;  % 
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tkh  sofBcient.  Accordingly,  in  an  action  against  him  for  the 
neglect,  he  may  show  in  his  defence,  an  inquiry  of  the  neigh* 
bours,  or  other  proper  persons,  with  their  answers,  toachtog 
the  goods,  as  well  as  other  acts  of  his,  in  searching  for  proper- 
ty, for  this  goes  to  negative  the  charge  of  negligence,  (o) 

If  the  goods  levied  upon,  either  by  a  sheriff  or  constable\  lie 
without  sale  an  unreasonable  time,  in  the  defendant's  possession, 
wfth  the  consent  of  the.  plaintiff,  the  levy  is  void,  and  the  goods 
subjected  to  a  junior  execution  ;(jp)  as  where  the  sheriff  lev- 
ied upon  goods,  and,  with  (he  pkintiff^s  assent,  suffered  theoi 
thus  to  lie  Tor  one  whole  yeiu-.^q)  And  the  mere  act  of  levying 
goods  levied  on,  in  the  possession  of  the  defendant,  is,  when 
unexplained,  prtrna/octe,  evidence  of  fraud. (r)  Bat  if  all  th«- 
possession  is  taken,  of  which  the  thing  is  capable,  or  conven- 
iently susceptible,  this  is  eoongh  ;  as  of  standing  corn,  which, 
nay  be  left  in  the  deld,  or  ponderous  articles  which  may  re- 
main with  the  defendant,  till  a  sale.(«)  And  though  goods  lev- 
ied upon,  are  l^ft  with  the  defendant,  'and  suffered  to  lie  bm 
unreasonable  tipie  before  sale,  yet  if  they  are  in  fact  sold  to 
a  bona  fidt  purchaser,  «i  jonior  execotion  cannot  then  take- 

tbem.(0 

In  these  cases  of  conflicting  executions,  if  the  constaUe,  wh#^ 
made  the  first  levy,  sue  the  constable,  who  made  the  second 
levy,  under  the  junior  execution,  the  latter  may,  in  his  defence, 
show  fraud  in  the  first  judgment  and  execution,  equally,  as-  if 
the  creditor  upon  the  first  execution  had  himself  been  plain- 
ltff.(«) 

The  rule  is,  that  wherever  the  senior  execotion,  or  the  levy 
thereupon,  is  fraudulent,  a  junior  execotion  may  take  the 
goods  levied  upon,  and  the  first  execution  utterly  loses  its  pri- 
ority, and  ia  considered  as  void,  and  of  no  effect,  from  whatev- 
er court  it  issoed.  We  have  already  noticed  some  of  the  cases, 
decided  upon  this  principle.  Fraud,  being,  in  general^  not 
eosceptible  of  positive  proof,  its  very  nature  presupposing  con- 
cealment, the  laW'  seizes  on  certain  indicia,  which  usually  ao- 
oompany  an  intention  to  deceive,  and  considers  them,  unless 
rery  fully  explained,  as  equivalent  to  proof  of  actual  fraud.— 
Besides,  it  is  unreasonable  that  one  creditor,  who  has  levied 
upon  goods^  should  use  his  priority  to  the  delay  or  injury  of 
others,  seeking  the  same  remedy.  He  ought,  therefore,  to  con- 
clude the  concern  by  a  sale  in  a  reasonable  time,  or  lose  his 


[0)  I  Con.  Rep.  N.  S.  3S7.  («)  Vkje  2  id.  41S.    IS  Id. 

11  Johu.  no,  (0  14  id. 
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{niority.   Pataoattt  to  these  principlMy  ia  edditioa  lo  Cbe^ 
already  mentioned,  H  has  been  decided,  that  au  execati  oo  ioa* 
CB  its  priority  in  the  foHoiriog  cases :    Where  the  plttoulT  in* 
structs  the  sheriff  lo  delay  the   execatton  after  seizure,   or 
agrees  to  let  the  execution  sleep  in  the  sheriff's  hands  ;   f8 
John.  20.)     When  the  creditor  consents  to  leave  the  good«  m 
the  possession  of  the  defendant,  frithovt  a  receiptor,  ivho  g.>efl 
on  and  uses  them  as  t>efore ;  (1 1  John.    1 10,)  or    where  he 
leayes  them  in  the  defendant's  possession,  withoat  a  receiptor, 
ithether  the  defendant  use  them  or  not  (id.)  Where  ihe  cred- 
itor gets  the  sheriff  to  levy,  but  will  not  saffer  him  to  proceed 
further,  leaving  the  defendant  in  possession.  (7  Mod.  37.)— 
Where  the  owner,  after  levy*  is  to  keep  possension  on  ceruia 
terms.  (Prec.  in  ch.  286.)     Where  the  plaintiff^s  attoraej  telh 
the  sheriff  lo  use  the  defendant  kindly,  and  not  take  any  of  bk 
hoDsehold  goods,  for  another  will  shortly  pay  the  debt  ;  and 
the  sheriff  levies,  leaving  the  goods  with  ihe  defeodant  (1 
Wils.  44.)      Where  the  party  tells  the  sheriff,  on  deliven:.g 
the  execntioD,  '*  yon  may  let  it  lie,  it  requires  no  haste.  **  ^(a 
Mod.  376.)      Where  the  creditor  gives  the  debtor  penaUsiom 
lo  use  part  of  the  property  levied  oo  ;  (16  John.  438,)  or  per* 
Bftit  provisions  levied  on,  to  remain  with  the  debtor,  and  be  con- 
sumed by  his  family,  (id.  429)      Where  the  phmiiff  gives  his 
iBxecotion  to  the  sheriff,  telling  him  to  make  a  levy,  but  do 
nothing  till  ordered,  unless  crowded  by  youii«^er  exectitiooa, 
but  by  no  means  to  let  his  execution  lose  its  preference,  aod 
the  sheriff  pursnes  such  instructions.  (17  John.  274.) 

Where  there  has  been  no  delay,  we  have  seen  ante,  2^1  ts 
225,  that  the  6rst  levy  binds.  And  we  noticed  ante,  pa^e  223, 
that  though  such  senior  execution  takes  preference,  yet,  if  tht 
sheriff,  having  both  executions,  sell  on  the  junior  one,  the  sale 
is  valid,  and  the  plaintiff,  in  the  senior  execution*  most  look 
to  the  sheriff.  This  last  rule  is  also  recognized  in  18  John.  311. 
It  is  also  settled,  by  the  case  at  the  p»ge  last  quoted,  thai  af> 
ter  a  fi  fa.  delivered  to  a  sheriff,  though  before  it  is  actoally  lev- 
ied, the  act  of  the  defendant  in  removing  the  goods  into  aDotli* 
er  county^  where  they  are  sold  under  another  execation,  ia  a 
violation  of  the  rights  of  the  sheriff,  who  received  the  drat  ex- 
ecution, for  which  be  might  maintain  an  action  against  Ibe 
defendant ;  and  further,  that  such  act  of  the  defendant,  in  re- 
moving the  goods,  will  not  deprive  the  plaintiff  in  the  &nst  exe- 
cution of  his  remedy ;  but  the  sheriff  will  be  ordered  to  pay  biei 
the  qsoney  levied  by  the  second  execation.  How  fer  a  delive- 
ry of  a  fi.  fa.  to  the  sheriff,  binds  personal  property,  and  ren* 
ders  a  sale  ttiereof  by  the  debtor  void,  vide  ante,  222.  IS 
John.  363.  S.  P. 

The  constable  cannot  justify  breaking  open  the  outer  doer 
of  t1>e  dw($ning  liouse  of  the  dtfeodaot,  in  search  either  ef  hA 
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goods  or  the  goods  of  any  of  bb  family,  who  are  defendants  x 
and  this  inclades  his  servants  and  lodgers,  where  the  executioa 
Is  against  any  of  them.  The  house  is  a  protection  for  them 
aU.(v)  But  my  dwelling  bouse  will  not  protect  the  goods  of  a 
etranger,  (i.  e.  one  not  of  my  family.)  ^And  afler  demand  and 
refusal,  it  may  be  broken  to  seize  tKem»(v)  Accordingly, 
where  the  constable  finds  the  outer  door  of  the  defendant's 
dwelling  house  shut,  he  should  not  open  it ;  but  if  that  be 
open,  he  may,  if  necessary,  break  open  an  inner  door,  OTeii 
without  first  demanding  admittance. (a;)  Goods  may  be  taken 
through  the  windows  of  a  dwelling  bouse,  if  open,  though  the 
tauter  door  be  shut. 

But  this  question  of  local  privilege,  was  so  folly  considered 
ante,  278  and  279,  that  I  shall  content  myself  with  referring 
to  those  pages,  with  the  remark,  that  the  privilege  of  goods^ 
from  the  circumstance  of  their  being  in  a  dwelling  house,stand8| 
in  all  respects,  on  the  same  footing;^  with  that. of  the /person. 

A  seizure  of  part  of  the  goods,  in  a  dwelling  house,  in  the 
name  of  the  whole,  is  a  good  seizure  of  all.  ^The  execution 
must  be  levied,  before  the  return-day,  and  the  constable  ought 
to  make  an  inventory  of  the  goods,  in  order  to  complete  the 
levy.  This,  however,  is  not  strictly  necessary  ;  but  he  should 
at  any  rate,  have  the  goods  within  his  view,  Mid  under  hia 
power,  before  they  can  be  said  to  be  levied  on ;  for  merely 
seizing  a  few  goods,  out  side  of  a  store,  or  ware  house,  and 
'proclaiming  a  levy  on  all  the  goods  locked  up  In  the  place,  but 
Dot  within  view,  will  not  con^^titnte  a  levy  up(>n  them,  hut  the 
constable  should  break  open  the  store,  and  take  an  inventQ* 

The  constable  cannot  pay  the  plaintiff  with  his  own  money^ 
and  levy,  or  retain  the  levy  under  the  execution,  even  tbouirh 
the  defendant  agree  with  liim,  that  this  may  be  done,  for  the 
constable's  security,  where  the  money  is  raised  on  their  joint 
credit.(^) 

If  goods  are  levied  upon  by  one  execution,  opon  a  subse* 
qoent  one  being  given  to  the  same  constable,  the  ^odit  lovied 
upon  by  the  first,  are  bound  by  it,  without  any  actual  levy  ud« 
der  the  tecoiid  execution,  (a) 


m^ 


(v)  13  Maw.  Rep.  ^20. 


ir)  6  C<i.  98.  a.    13  Mass.  Rep. 

4RIO. 

(JT;  Gowp.  1.    a  Jobo.358.    4 
Taaat.  618« 


Vide  16  Jobo.  8S7^ 
fsl  id.  443. 
\a)  7  Taunt.  Rep.  56. 


u 
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Upon  seizing  the  good^  the  constable  shooW  either  t^« 
them  into  his  actual  custody,  or  deliver  them  to  some  f«spoosi.^ 
ble  receiptor.  He  is  under  no  obligation  to  do  the  jailer, 
thoUi£h  this  is  generally  done  where  a  proper  pcwon  offers  li> 
receive  them.  .  Upon  thus  parting  with  the  possession,  he 
shoiid  be  careful  to  take  the  proper  written  acknowledgmeiH. 
with  a  promise  to  re-deliver  them. 

Form  of  a  receipt  of  goods  levied  upon  by  an  execution. 

Justice's  Court. 
'^James  Jctchon, 

T. 

Richard  Roe.         ,  „  /.  .i_     -     .- 

Execution  issued  by  Philip  Green,  Esq.  one  of  the  josticcj 
of  the  peace  of  the  county  of  Saratoga,  for  -  -  -  25.l»tt 
Constable's  fees  for  collecung,      -      -       -      -       -         -'^*Q 

Under  the  execution  above  described,  Thomas  ^'ock^,  one 
of  the  constables  of  the  said  county,  has  levied  upon  the  fol- 
lowing goods  and  chattels,  viz. 

i^  Windsor  chairs,  worth  $\  each,  -         -  ^19,00 

«T.  ok ing  glasses,  worth  j;  10  each,        -         •        -         5iO,c* 
1 0iniog  teble,        .--.----       'O^^'O 

October  2d,  1820.  Received  of  the  said  Thomas  J^Toakes, 
the  goods  and  chattels  above  mentioned,  which  I  promise  to  de- 
liver to  him,  at  any  time  when  he  shall  demand  the  same,  al 
the  dwelliog  house  of  the  above  named  Richard  Roe,  io  the 
town  of  Saratoga  Springs,  in  the  said  county,  or  in  delault  there- 
of I  do  hereby  agree  with  the  said  TUojnas  JVoakes,  to  pajr  him 
the  amount  of  the  above  mentioned  judgment,  bs  Che  sanoe  a 
above  specitied,  together  nith  the  itbove  mentioned  fees  for 
the  collection  thereof.  ^^^  ^^ 

If  the  constable  prefer  it,  he  can  specify,  in  this  receipt,  the 
nrecise  lime,  as  well  as  place  cf  delivery,  or  he  may  omit  both 
L  suits  him,  for  il  he  parts  with  the  po.sess.on,  he  i^  to  be  iw- 
eommodated  as  to  terms.  Having  once  It.  vied  on  suflTicient  o  sat- 
iRfv  the  execution,  the  constable  cannot  make  a  second  levy  ; 
for  the  jodgment  is  considered  discharged  bv  the  tirsi.  And  it 
Sthe  same  in  effect,  if  the  ,.0|^ity  levieJ  o".  ik  TL  "" 
Siuffident    provided  the  consiaUe  lake  security  for  the  debt  m 
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I  the  atioYe  or  aoy  other  forin.(6)    He  should,  for  this  r^Mon  he 

f-  very  careful  who  he  takes  ad  receiptor.  AnrJ  he  should,  m  jre- 

over,  he  sure  to  levy  mid  sell  withiu  the  life  of  the  execution  ; 
for,  if  he  let  the  execution  sleep,  and  pay  the*  money  to  th^ 
plaintiff  himself,  without  making  any  demand  upon  the  defeo- 
^  dant,  he  cannot  even  maintain  a  suit  against  the  defend«int»  for 

the  money  so  paid.(c)  And  whether  such  demand,  and  pay- 
ment afterwards,  without  the  defendant's  f  equedt,  will  sustain  an 
action  against  him  Js  very  questionable. (d)  t>u  this  subject,  vide 
ante,  79.  An  actual  levy  must  be  made,  in  order  to  vest  a  pro- 
perty in,  and  enable  the  constable  to  maintain  an  action  for  the 
l^ods  ;(e)  and  the  priority  of  the  execution  depends  on  its  ac- 
tURl  levy,  and  not  on  the  time  when  it  came  to  the  constable's 
hands.(/)  That  this  is  the  case  with  all  executions,  and  other 
proceedings  in  the  nature  of  an  execution,  we  inferred  at  large, 
ante,  221  to  225. 

Having  levied,  which  mnst  he  within  twenty  da3'8  from  the 
receipt  of  the  execution,(g)  he  must  immediately  advertise 
and  tell  within  the  time  limited  (or  the  return  of  the  execution. 
And  it  is  enough  to  save  the  lien,  provided  the  advertisement 
be  in  sufficient  se^iM>n  to  sell  at  any  tame  before  the  return- 
day.(/i)  But  no  sale  can  take  place  afterwards,  unless  the  ex- 
ecution be  renewed,(i)  which  would  of  course,  discharge  ihe 
iienfof  the  first.  Indeed,  a  renewal  would  be  improper,  where 
^aflicient  goods  were  ibund  oa  the  first  execution.  ( j  ) 

If  the  goods  are  receipted,  to  be  delivered  on  demand,  they 
must  be  demanded  within  the  life  of  the  execution,  cr  the  re- 
ceiptor is  discharged,  he  being  considered  by  the  law  a  mere 
naked  bailee  ^{k)  and  there  being,  in  this  case,  no  precedent 
tiebt  or  duty,  a  demand  is  essential  to  create  it.(/)      And  eyea 
the  alternative  of  paying  the  debt,  in  default  of  delivering  the 
goods  on  demand,  could  not  of  course  be  enforced,  without  a 
demand  in  due  season.    If  the  goods  turn  out  to  be  the  pr  iper* 
ty  of  a  third  person,  the  receiptor  is  discharged  wholly  of  his 
obligHtion,  for  there  is   then  no  consideration  for  his  promise  ; 
the  constable  is  also  discharged,  of  course  ;  and  so  if  the  title 
iailas  to  part  of  the  goods,  he  is  discharged  as  to  them.(m) 


8 


13  John.  207.  (A)  IS  John.  251,   per  Vates,  J. 

3  id>  474.    8  id.  438.  m  id.  Vide  I  N.  R.  L.  396,  g   14. 

d)  10  id.  331.    id.  404.  Ante,  79.  (;)  1  N.  R.  L.  393,  s.  II,  Jit  vide 

e)  \2  John.  403.  IS  John.  322,  per  Yates,  J. 
(/)  13  Id.  549.  (k)  9  John.  361. 
(g)  1  N.  R.  L    396,  a.  14,  k  vide  U)  id.  and  vide  ante,  484,  5. 


as  John.  849,  251,  par  Yates,  J.  (m)  13   Maaa.  ^ep,  l«3.  13  id. 

-^     4H4»|. 


J 
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t- 
Atter  taking  the  goods  aod  chattels,  the  next  step  U  to  adver- 
tise thetn  for  sale.      This  maitt  be  done  io  the  city  or  to&ra 
ii^here  they  are  taken.     An  Hdvertisemeot  should  describe  tiie 
coods  and  chattels  taken,  with  the  time  and  place  of  sale,  nod 
be  fixed  qp  in  three  poblick  places  of  luch  city  or  towD,  lave 
days  before  the  day  of  sale.     This  being  a  notice,  we  mast,  ac- 
cording to  the  principle  laid  down,  ante.    143,  compote  Ibe 
time  of  the   notice  exclusive  of  the  day  of  af&Ying  it  ;  and  » 
notice  of  sale  on  Monday,  must  run,  at  least,  till  th  e  next  Fri- 
day. 

Form  of  the  constable* $  adveriisemetU  of  sale» 

By  virtne  of  an  execution,  I  have  seized  and  taken  19  whid- 
6or  chairs,  2  looking  glasses,  and  one  dining  table,  the  goods  and 
chattels  of  Richard  Roe,  which  I  shall  expose  to  sale  at  publidL 
Tendue,  to  the  highest  bidder,  on  the  25th  day  of  October  io* 
8tant,  at  10  oVlock  A.  M.  nt  the  inn  of  J,  D.  in  the  Filiate  of 
Saratoga  Springs.     Dated  October  20th,  1820. 

Thomas  Noakes,  constable. 

The  goods  ;ind  chattels  levied  on,  must  be  present  and  point  - 
ed  out  at  the  time  of  sale,  or  do  property  in  them  will  pass  to 
the  purchaser.(n)     The  constable^s  authority  over  the  proper- 
ty ceases,  on  the  execution  being  returned  satisfied,  so  that  he 
cannot,  then,  remedy  any  defect  in   the  first  sale,  by  re-sellii^ 
^  assigning  or  deeding  the  property  over  again,  (o)      A  general 
sale  of  all  the  per>onal  property  of  the  defendant,  or  the  ren- 
due  of  his  personal  property,  is  a  nulity.  and  will  not  carry  the 
title  of  the  goodi,  (or.  the  property,  in  order  to  pass  it,  most  be 
pointed  out  specifically,  and  sold  in  separate  parcels. (p)      Yet, 
if  part  of  the  property  be  present  and  proclaimed,  tboagfa  pro- 
perty which  is  absent,  be   set  up  for  sale  in  the  same  parcel, 
that  which  is  present  will  pass,  while  the  title  to  the  absent 
property  remains  unchanged. (^)      A  sale  upon  an  execution, 
will  pas8  no  greater  title  to  the  purchaser,  than  the  defendant 
in  the  execution  has  to  the  same  property. (r)     But  where  the 
constable  seizes  and  sells  your  property  on  an  execution  against 
me,  the  law  adjudges  it  legally  and  peaceably  in  the  hand^  of  a 
mer^  purchaser,  who  had  no  hand  in  the  original  seizure  ;    and 
in  such  a  case,  before  an  action  of  trover,  will  lie  for  the  pro* 
perty,  you  must  demand  it  of  the  purchaser. («) 


(n)  Vide  1  N.  R.  L.  394,  s.  12.    (p)  14  John.  SSt,      1  Joho.  Or. 
1  John.  cas.  284.  14  John.  2^,  17   cas.  502. 
John.  1 16.  (a)  id.  22t. 


(o)  1  John.  cas.  284^ 


r)  8  John.  333* 
[i)  6  id.  44. 
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The  proper  cmnve  for  the  constable  is,  to  sell  so  mach  pro* 
Mfty  only  as  will  satisfy  the  execution,  and  which  can  cooven- 
tently  aad  reasonably  be  sold  separately. (0 

If  a  constable,  having  several  executions  against  the  same  pnv* 
perty,  sell  the  whole  on  a  junior  execution,  yet  the  sale  is  valid, 
and  passes  a  good  title  to  the  purchaser,  and  the  only  remedy 
for  the  plaintiff  in  the  senior  execution,  is  by  suit  against  the 
constable  for  the  mal-feasailce.(») 

A  constable's  sale  may  be  adjourned  to  a  different  time  and 
place,  even  after  it  has  commenced«(T})  But  by  statute,  sess. 
43,  ch.  ^59,  s.  3,  a  constable  may  not  take,  nor  agree  to  take 
any  reward  of  the  party,  or  any  other  person  for  postponing  the 
sale  under  an  execution,  upon  pain  of  tine  and  imprisonment,  as 
for  a  misdemeanor* 

On  a  sale  at  auction,  the  bargain  is  not  struck,  till  the  article 
is  knocked  down,  until  which  the  bid,  being  a  mere  proposition, 
may  be  withdrawn.  But  when  the  article  is  knocked  down,  if 
the  bidder  do  not  receive  it,  and  pay  the  money,  the  article 
may  be  sold  again,  and  the  bidder  is  liable  to  pay  the  constable 
the  loss  upon  the  second  sale,  or  the  constable  may  prosecute 
4m  action  against  the  ptrchaser,  for  goods  bargained  and  8old.(a;) 

0^  Among  our  remaining  remarks,  on  the  subject  of  levy  and 
sale,  will  be  found  several,  which  go  upon  the  supposition,  that 
a  constable  has  a  right,  as  remarked,  ante,  656,  to  sell  terms  for 
years.  Should  the  expected  decision,  there  mentioned,  nega- 
tive this  right,  still  these  remarks  will  be  of  use  in  directing 
proceedings  on  executing  upon  a  justice's  judgment  recordedj 
and  made  a  lien  upon  real  estate. 

If  the  sale  be  of  a  term  of  jrears,  the  constable  must  execute 
an  assignment,  or  note  in  writing,  of  the  sale,  signed  by  himself 
and  the  purchaser,  for  otherwise,  the  sale  is  void  by  the  stat- 
ute of  frauds  (x)  And,  for  the  same  reason,  perhaps  where  a 
single  bid  for  goods  amonnts  to  25  dollars  or  upwards,  the  re** 
quisitions  of  the  statute  of  frauds  should  be  complied  with  by  a 
note  in  writing,  earnest  or  part  delivery,  as  we  mentioned  ante, 
S8,  29,  30,  in  regard  to  private  sales. 

In  assigning  a  term  for  years,  a  recital  of  the  execution  is  not 
necessary ;  and  even  a  mistake  where  a  recital  is  attempted. 


(0  8  id.  S33.  (w)  Ante,  64, 5.    1  H.  Bl.  81. 

(ii)  IS  John.  161    18  Jofaa.  311.  (x)  I  N.  R.  L.  78,  a.  %   10.  tU 

^  P.  Ante,  293.  S  CaiiMf.  61.  Ante,  148. 
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>vill  not  prejudice,  f^)  Nor  is  it  necessary  to  stile  io  the  uh. 
signment,  the  particular  interest  which  the  defeDdmi  hv  in  the 
term,  for  the  officer  may  oat  be  able  to  land  this  oot  It  if 
ew  ugh,  therefore,  to  gay  that  he  is  poBses^ed  of  a  temi  of  yean 
vet  to  come,  and  unexpired,  and  to  assign  all  bis  interest  tbere- 
10,  generally. (?)  It  is  much  more  pnideot  to  state  the  ioterett 
in  tliis  way  ;  for,  if  the  assignment  undertake  to  atate  it  cor- 
rectly, and  fail,  the  purchaser  has  not  a  good  tit]e.(4  Co.  74. 
Cro.  Eliz,  684,  S.  C.  3  T.  K.  294.) 

A  title  to  a  term  of  years  thus  acquired,  is  valid,  though  tte 
execution  be  returned  incorrectly  ;  for  the  title  is  derived  froa 
the  sale  and  assignment,  and  not  the  returQ.(a)     The  |#urclid»er 
becomes  tenant,  instead  of  the  defendant,  and  succeeds  to  aJi  fail 
rights  and  liabilities  as  such,  among  the  tatter  of  which,  is  the 
obligation  to  pay  rent  to  the  landlord. (6)     But  no  titJe  passes  oe 
a  sale  of  any  kind  of  property,  either  real  or  persoo^il,  vrhere 
the  officer  acts  without  the  proper  authority  ;(c)  and  accor Ji ng- 
ly,  in  au  action  brought  by  the  purchaser  of  property,  at  a  she r* 
iff*s  or  constable's  sale,  either  against  the  deiendant,  or  any 
other  person,  the  plaiotiif  must  prove  the  judi^eot  and  execQ* 
tion,  in  some  of  the  wavs  noticed  ante,  661  to  566,  which  mint 
then  he  followed  up  by  a  proof  of  the  assignment  or  other  pre- 
per  evidence  of  sale,  according  to  the  nature  and  amount  of  the 
property  sold.((]{)     The  defendant  will  have  no  right  to  ques- 
tion the  regularity  of  the  execution,  on  the  ground  thut    the 
amount  disagrees  with  the  judgments  and  the  like  ;(«)  and  a  Si«tc 
to  a  bona  fide  purchaser  will  be  valid  and  binilini;,  even  Lhou^h 
the  officer  might  have  made  no  previous  levy.(/) 

Ob  a  sale  of  a  term  for  years,  the  purchaser  may  enter,  and 
.take  possession  immediately,  if  be  can  do  it  in  a  peaceable  msin- 
Der,  and  it  is  no  objection,  that  some  goods  of  the  former  ton^it 
remain  on  the  prentises,  and  which  are,  also,  occasionally-  occu- 
pied by  his  servant. (g")     But  generally,  in  order  to  wvkrmnt  aa 
immediate  entry,  they  should  be  vacUiit :  the   officer  can   only 
deliver  the  legal  possession  ;  and  the  purchaser  must  brine  «a 
ejectment  to  obtain  act  lal  possessio  i  \{h)  and»  indeed^  the  ofHcer 
can,  in  no  case,  pot  the  tenant  otit  of  his  actual  possession,  and 
deliver  possession  to  the  vende2,  without  the  consent  of  tlie 
former.(i)     But,  '\(  the  tenant  will  consent,  ai.cl   depart   in  m 
peaceable  manner,  the  officer  may  then  place  the  vendee  in  the 
actual  possession  of  tho  premide£.(y) 


(v)  10  John.  3gT.  (r)  8  irl.  3fil. 

Or)  4  Co,  74.  Cro  Elii.  584.  S.  C.  (/)  li  id.  97. 

(tf)  I  John.  cat.  163.  1  Jotui.  45,           (fO  I  John.  41 

8.  C.  in  note.  (/i)  13  id.  Mi\ 

\b)  3  Cainef,  188.  (»^  2  Show   fl?. 

ie)  7  John.  5a5.  (j  J  3  T.  B.  29J« 

,«id.W.  "^ 
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Torm  of  an  assigrimerU  of  a  tmtnfor  ytars  by  a  constable. 

To  all,  to  whom  these  presents  shall  come,  I,  Thomoi  J^oakef^ 
_one  of  the  constHble«  of  the  coontv  of  Saratoga^  send  greeting : 
.Whereas,  by  virtue  of  an  execution,  issaed  by  Philip  Greeny 
..Esq.  one  of  the  justices  of  the  peace  of  the  said  county,  direct-  ' 
ed  to  any  conKtible  within  the  same  county,  and  to  me  dehver- 
ed,  dated  the  second  <lay  of  October,  A.  D.  18^0,  against  th« 
goods  and  chattels  of  Hidiard  Roe,  and  in  favour  of  James  Jack* 
son^  lor  25  dollars  dafn;«i;es  and  costs,  I  did,  within  twenty  day« 
after  the  date  Uiereof.  levy  upon,  and  before  the  return  day 
thereof,  did  sell,  at  public  auction,  io  James  Denut  for  the.  con- 
sideration of  50  dollars,  bid  by  him  for  the  same,  a  certain  term 
ef  years  yet  to  come  arid  unexpired,  of  and  in  all  that  lot,  &c. 
(^describing  the  premises,)  with  the  appurtenances,  ovhereof  the  ' 
•aid  Richard  Roe  was  possessed  :  Now,  know  ye,  that,  for  the 
consideration  of  50  dolbrs  to  me  paid,  i  do  hereby  sell,  assigo 
and  set  over  to  the  said  James  Denn^  all  the  right,  title  and  in* 
terest  of  the  said  Richard  Roe,  of,  in  and  to  the  said  term,  with 
the  appurtenances,  to  have  ami  to  hold^  the  same  to  the  said 
Jatnes  Deij^n^  his  executors,  administrators  and  assigns,  as  fully 
as  1  have  power  to  do  in  virtue  of  the  said  execution  and  sale, 
or  otherwise  howsoever.  In  witness  whei-eof^  1  have  hereunto 
•et  my  hand  and  seal,  the  1st  day  of  November,  A.  D.  1820. 

Thomoi  J^oakes.  (L.  S.) 
jSealed  and  delivered, 
in  presence  of  A  B. 

Form  of  a  memorandum  of  sale  of  personal  chattels. 


Justice's  Court. 
James  Jackson^  \ 

V.  >  Before  Philip  Green^  Esq.  Justice. 

Richard  Roe,     j 

November  1,  1820,  Jatnes  Denn  ban^t  of  Tftomas  Noakes^ 
instable,  at  auction,  on  an  execution  issued  in  this  cause, 

1  Feather  bed, jl25. 

1  Horse,         -         -••-..•50. 

jj75. 
Thnmas  Noakes. 
James  Denn* 

The  constable  should  be  careful,  if  the  defendant  be  a  tenant - 
and  owe  rent  to  his  landlord,  not  to  remove  the  goods  Mntil  one 
year's  rent  is  paid.    This  is  made  his  duty  by  statute  ;(i^)  and 


(i)  1  N.  R.  I*  487,  tt  It. 
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if  he  violate  it,  be  Is  accoantable  to  the  landlord  in  an  acb'oo 
the  case,(/)  at  the  suit  of  the  landlord  or  his  repre8entaftiTe8.^fn} 
Bat  he  mun  first  have  fiotice,  that  the  rent  is  doe  ;(n)  md  then, 
though  the  statute  speaks  of  a  remoral  of  the  goods  ooljf,  ^et  m 
sale  thereof  »  coosidered  equivalent  to  a  removal,  and  the  con* 
stable  \»  thereupon  liable  immediately. (o)  If  the  plaintiff  fmj 
the  rent,  the  constable  may  then  levy  both  the  rent  and  the  flam 
due  upon  the  execution,  the  lien  for  the  rent  being  Ihos  traoi- 
frrreo  from  the  landlord  to  the  creditor  upon  the  eacecadoB,  or 
he  may  sell  and,  first  paying  the  landlord  bis  rent,  pay  orer  (he 
residue  to  the  plaintiff,  who  is  entitled,  in  an  action  agaiiist  the 
constable,  to  recover  the  balance  ouly,  remaining  in  his  hand?. 
ip)  And  when  the  goods  are  not  sold  or  removed  so  as  to  tram- 
fer  the  property  in  them,  but  the  defendant  pays  the  execatioo« 
no  action  lies,  though  the  landlord  may  have  given  notice  aad 
made  demand. (^)  The  landlord  cannot  distrain  the  goods,  nor 
can  a  collector  take  them  fbr  taxes  doe  from  the  de/endaot,  af- 
ter they  are  levied  on  by  the  execution,  for  they  are  then  in 
the  custody  of  the  law.  (r)  Nor  can  the  landlord  da'un  aaj  rent. 
save  that  only  which  is  due  at  the  time  of  the  levy,  but  not  rent 
which  falls  doe  afterwards,  between  the  time  of  the  levj  and 
sale,  though  the  whole  be  less  than  a  year's  rent.^l) 

When  the  constable  fails  in  finding  sufficient  goods-or  chattels 
to  satisfy  the  execution,  he  is  then  to  take  the  body  of  the  de- 
fendant, and  convey  him  to  gaol.  The  privilege  from  arrest  o« 
an  execution,  is  the  same  as  that  on  a  warrant,  to  which  we  i^ave 
a  ver^  full  consideration,  ante,  277  to  279,  under  the  heads  of 
personal y  temporary  and  local  privilege^  and  the  rights  and  dntie* 
of  the  constable  as  to  making  the  arrest,  and  his  conduct  aflerit 
is  made,  is,  in  general,  the  same  as  we  noticed  in  relation  to  aa 
arrest  upon  a  warrant,  ante,  279,  80.  Thus,  a  person  attend* 
iog  as  a  witness,  has  been  holden  privileged  from  an  arreat  on  a 
ca,  8a*(j)  So,  one  who  attends  as  a  party. (<)  And  altboog^ 
attorneys,  counseUors,  and  other  officers  of  the  higher  coortL 
were  always  liable  to  be  taken  in  execution  ;  yet,  if  attendiag 
court  orf  business,  they  may  be  discharged  from  such  arreat  hj 
the  court ;  and  so,  they  may  be  discharged  by  a  jndge  at  the 
circuit  or  sittings.  But  they  are  thus  relievable  from  arrest 
only  on  motion,  and  under  the  circumstances  of  the  caae  ;  Hid 
a  sheriff  or  constable,  having  them  in  custody  on  a  ca. 
other  execution,  cannot  discharge  them,  even  though  thej 


(n  Ante,  196.  (a)  Woodl  L.  &  T-  565. 

fnt)  1  Str.  212.  (r)  17  Jobo.  128. 

[n)  id.  (l)  18  id.  1. 

fo)  Barnes,  211.  (<>  4  Dnil.  3S6.    10  John.  9S. 

Ip)  1  N.  B.  L*  437^  I.  12,    U  {t  >  4  DaU.3S9,  per  Patec's  J.  !• 

John.  379.  Johiu  93. 
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doee  their  writ  of  privilege,  but  mast  await  the  order  of  the 
court ;(«)  aud  if  tbey  are  discharged  without  this  order,  the  of* 
ficer  is  liable,  as  for  an  escape. (v)  But,  generally,  in  other 
cases  of  privilege,  they  may  discbarge  without  such  order. (w) 
And,  accordingly,  where  the  constable  took  the  defendant  in 
execution,  who  was  privileged  as  a  soldier  of  the  United  States, 
{x)  it  was  hoiden  that  he  might  discharge  the  defendant  of  his 
own  bead,  and  that  no  action  lay  against  him.(y)  It  is  moreover, 
provided  by  statute,  I  N.  H.  L.  327,  s.  34,  *'  that  no  female  per- 
son shall  be  imprisoned  upon  execution,  in  any  civil  action  for 
debt  or  damages,  hereafter  to  be  brought  in  any  court  \viiat!^o« 
ever,  in  which  the  debt  or  damages  recovered,  shall  not,  exclu- 
sive of  costs,  amount  to  more  than  50  dollars." 

The  plaintiff  may,  if  he  pleases,  direct  the  constable  to  take 
security  lor  the  debt,  rather  than  carry  to  gaol ;  iind  where  the 
constable,  under  such  a  direction,  took  a  promise  from  a  third 
person,  endorsed  on  the  execution  in  these  words,  *'/  pr&tniae 
to  pay  the  amowU  of  thi$  execution^  in  the  Ufe^  value  received ;" 
it  was  bolden  a  valid  promise  to  pay  the  exectition  to  the  plain- 
tiff, whether  the  defendant  knew  of  the  autltOrity  or  not,  and 
that  the'words  "  value  receive(V^  imported,  prima  facie,  a  sulfi* 
•cient  consideration. (j?) 

On  making  the  arrest,  the  defendant,  (unless  he  pay  the  mo- 
ney) is  to  be  carried  to  the  keeper  of  the  common  gani  who  is 
bound  to  receive  and  keep  him,  till  duly  discharged.  The  teriti 
of  this  imprisonment,  depends  on  the  !iitatute.(l  N.  K.  L.  394» 
Q.  12.)  If  the  prisoner  be  a  man  of  a  family,  and  not  a  free- 
holder, it  is  30  flays—  60  days,  where  he  has  neither  fd:aily  nor 
freehold.  If  a  freeholder,  he  must  remain  till  the  demand  is 
paid.  Before  entitled  to  his  disctmrge,  in  the  two  tirst  instan- 
ces, he  most  make  affidavit  before  a  justice  of  the  Supre  iie 
Court,  a  commissioner  for  taking  affidavits  to  be  read  therein, 
a  judge  of  the  Common  Pleas,  or  some  ju<*tice  of  tli«  peace,  in 
the  presence  of  the  sheriff,  one  of  his  deputies  or  the  gaoler, 
that  he  comes  within  the  provisions  of  thfe  act  (For  further  par- 
ticulars, vide  the  act) 

Form  of  an  affUamt  to  discharge  a  prisoner^  after  a  confinement 

of  thirty  days* 

Sahatooa  Count V,  ss. 

Richard  Roe,  being  sworn,  saith,  that  he  has  remained  im- 
prisoned, in  the  gaol  (or  on  the  liberties  of  the  gaol)  of  the  coun- 


fu)  18  John.  5%.  fx)  Ante,  277,  8. 

iv)\d.                  '  (3^)  11  John.  433. 

(v)  10  Id.  98.  Qf)  14  id.  4^6. 
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ty  of  Saratoga,  under  and  by  Tirtoe  of  ao  execution  maed  bj 
Philip  Ore4tn^  Esq  one  of  tbe  jufitices  of  the  peace  of  tbe  suki 
coonty,  upon  a  judgment  rendered  by  him  for  25  dolian,  in  ^'' 
▼our  ofJanuf  Jachon,  against  this  deponent,  for  more  than  thir- 
ty daye  ;  and,  that,  at  the  time  of  the  rendition  of  the  said  jodg- 
meot,  he,  this  deponent,  had  and  from  thence  hitherto  has  had, 
and  still  has,  a  fajoily  in  this  state,  and,  that  ddring  all  the  time 
aforesaid,  he  was  not,  nor  is  he  now,  a  freeholder. 

Riduird  Roe. 

Sworn  the  3d  November,  1 820, 
before  me,        A  B,  jastice  of  the  peace. 

If  a  single  man,  and  not  a  freeholder,  say,  *'  sixty"  instead  of 
'*  thirty'*  days,  and  add  as  follows  :  ''  And,  that,  at  the  time  of 
the  rendition  of  the  said  judgment,  he  was  not,  and  from  thence 
hitherto,  has  not  been,  and  is  not  now,  a  freeholder. 

On  delivering  this  affidavit  to  tbe  sheriff  or  gaoler,  he  is  bound 
to  discharge  the  prisoner,  and  cannot  object,  that  he  has  sworn 
falsely,  though  this  be  tbe  case,  within  the  knowledge  of  the 
sheriff  or  gaoler ;  for  the  affidavit  operates  as  a  complete  pro- 
tection against  any  action  for  the  escape,  brought  either  ag;ainst 
the  sheriff  or  the  bail  for  the  gaol  liberties,  whether  it  be  tme 
or  false  ;  and  the  party  is  left  to  his  remedy  against  the  debtor. 
If  he  has  sworn  false,  he  is  liable  to  an  indictment  and  cootic- 
tion  for  perjury ;  and  may  then  be  re-imprisoned.  But  this 
discharge  does  not  at  all  prejudice  the  right  to  another  execo- 
tion  against  the  goods  and  chattels  of  the  prisoner.(a)  The  above 
provisions  of  the  23  dollar  act,  on  the  subject  of  imprisonmenL. 
nil  extend  to  imprisonment  under  the  50  dollar  act.(6)  And 
accordingly,  where  a  man  is  not  a  freeholder  and  a  man  of  a  fa- 
DDily,  he  can  be  imprisoned  but  thirty  days,  though  the  judg- 
ment be  an  hundred  dollars.(16  Johii.  397.) 

A  justice,  as  such,  has  no  aathority  to  discharge  a  prisoner 
in  execution  ;  and,  if  a  constable  discharge  him  by  order  of  the 
justice,  he  is,  notwithstanding,  liable  for  the  e8cape.(c)  Nor, 
has  an  attorney,  retained  merely  to  prosecute  the  suit,  any  |M«r- 
er  to  grant  such  discharge:  (cQ  A  plaintiff  in  a  qui  tam  action, 
cannot  di«ch;4rge  the  defendant  from  execution,  merely  on  pay- 
ment of  the  plaintiff  *s  ihare,  without  the  oiher  moiety.  Sock 
discharge  would  be  no  protection  to  the  constable.(e) 


(a)  Vi'tfl  1  N.  R.  L.  394, 5,  i.  It.  (d)  8  id.  3S1.    10  id.  ttO,  U  vid# 

J».i  I      i  74.  6  id.  51. 

(b)  15  John.  397.  (e)  U  id.  474. 
(c)9id.  14«. 


<<^. 
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Form  of  cGnUahle*9  return  to  an  execution, 

I  have  levied  (he  within  sum,  of  the  goods  aod  Levied  of 
chatteb  of  the  within  Richard  Roe^  as  i  am  within  goods  and 
corooianded.  cbaiteU. 

1  have  levied  ten  dollars,  parcel  of  the  flam  with- 
in mentioned,  of  the  goods  and  chattels  of  the  with-  P&rt  levied  of 
in  Richard  Roe^  aod,  no  goods  or  chattels  being  SP^**^^-  and 
found,  whereof  1  could  levy  the  residue  thereof,  1  for"*|IJii"u°.' 
Bave  committed  his  body  to  the  common  gaol,  as  I 
am  within  commanded. 

No  sufficient  goods  or  chattels  of  the  within  Ri- 
chard Roe  could  be  found  whereon  to  levy ;    I,  Commitment 
therefore,  took  and  conveyed  his  body  to  the  com-  «*"*'*^y' 
mon  gaol,  as  i  am  within  commanded. 

I  could  not  find  either  property  or  body,  accord-  jjq  prope^tj 
ing  to  the  command  of  the  within  precept.  nor  body. 

Add  the  proper  date  and  signature  of  the  constable. 

By  an  act,  passed  inarch  31,  1821,  s.  1,  it  is  provided,  **  That 
whenever  any  execution  shall  be  issued  for  the  collection  of  any 
judgment,  rendered  after  the  first  day  of  June  next,  (1821,)  for 
any  of  the  penalties  incurred,  under  any  of  the  acts  mentioned 
in  the  act.  entitled,  **  an  act  to  require  overseers  of  the  poor  to 
sue  for  penalties  incurred  under  certain  penal  statates,"  passed 
February  18th,  1820,  it  shall  be  the  duty  of  the  justice  issuing 
the  same,  to  stale  in  the  body  of  the  execution,  or  endorse 
thereon,  briefly,  thn  cadse  for  which  such  judgment  was  render- 
ed, and  thereupon  the  defendant,  in  :*uch  execution,  shall,  iq 
case  no  goods  or  chatteN  can  be  found  to  satisfy  the  same,  forth* 
with  be  committed  to  the  common  st'^oI  of  the  county,  wnere 
such  judgment  is  rendered,  until  such  judgrueut  is  satisfied,  and 
not  be  entitled  to  have  (he  liberties  of  the  gaol  limits  ;  provi- 
ded, however,  that  the  whole  time  of  the  imprisonment  of  any 
such  person,  shall  not  exceed  ninety  days*" 

We  noticed  this  subject  ante,  348.  The  act  alluded  to  in  thft 
above  section,  may  be  found  in  Laws,  sess.  43,  ch.  37. 

Form  ofindorument  under  the  above  provision. 

The  caase  for  which  the  within  mentioned  judgment  was  ren- 
dered, was  for  selling  one  gill  of  rum,  to  be  drank  in  the  htuse 
of  the  within  named  Richard  Roe^  without  having  such  license 
therefori  as  is  required^  in  aad  by  the  3d  section  of  the  act,  en- 
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titled,  "  an  act  to  lay  a  duty  on  strong  liqaors,  and  for  Kgnbting 

ioDS  and  taverns."     Dated,  &c. 

This  indorsement  must  be  varied  according  to  the  ciTcimi- 
stances  of  each  case,  and  should  state  substantially  the  cause  of 
the  conviction  as  contained  in  the  declaration. 

The  better  opinion  seems  to  be,  that  a  constable,  sheriff,  &c. 
cannot  serve  his  own  execution  himself;  nor  can  a  plaioliff  be 
deputed  to  do  this.  And  if  a  sheriff  has  not  this  power  bimscK^ 
whether  he  can  give  power  by  deputation  to  execute  such  pro- 
cess in  his  own  name  ?  Q,uere.(/) 


SECTION  IV. 

OF  THE  ^CTJOJ^  FOR  NEGLECT,  /V  NOT  eOLLECTh\a 
OR  SERVlJm  THE  EXECUTION,  OR  FOR  SUFFERLVC^ 
AN  Ei>CjiPE  THEREFROM. 

The  action  for  a  negligent  nen-collection,  or  non-service  of 
the  execution,  arises  out  of  the  ISth  section  of  the  25  dollar  acl« 
(g)  The  form  of  declaration  we  eave  ante,  341,  2  ;  and  sever- 
al remarks  applicable  to  this  head,  may  be  found  in  the  name 
pHges.  And  the  doctrine,  as  to  what  constitutes  an  arrest  opoo 
an  execution,  is  the  same  as  thnt  in  relation  to  a  warrant,  whicii 
note,  ante,  181  ;  and  the  distinction  between  voluntary  and  neg- 
ligent escapes,  there  noticed,  is  also  applicable  here. 

If  a  constable  neglect  to  take  tbe  body  of  a  defendant,  oo  an 
execution,  payable  by.  instalments,  on  the  defendant's  deAittlt  la 
paying  the  itistahnent  due.  he  is  liable  in  debt  for  the  vrbole, 
the  Aame  as  in  other  cases  of  neglect.  This  may  be  gathered 
from  1  N.  H.  L.  394,  5,  6,  s.  11,  13  and  14. 

•  If  the  plaintiff  consent  that  tbe  defendant  be  discharged,  or 
that  be  go  out  of  the  custody  of  the  constable,  or  off  tbe  gaol 
limits,  the  judgment  is  thereby  discharged,  and  the  debt  forever 
extinguiithed,  unless,  indeed,  such  consent  be  obtained  franda* 
Jently  ;(/i)  but  where  the  debtor  has  once  escaped,  the  plain* 
tiff'i^  con«Pot  that  he  may  remain  at  large,  will  not  dischar^ge 


(/)  Vide  4  John.  486.  Crr.  Car.  (e;  1  N.  R.  L.  395. 

416.     \'J  V  liter,  443.  note.     Moore,  (A)  13  John.  18U 

547.  Daitoit^s  shefiff,  ^7.  Bac.   Ab. 
tit.  sheriff,  (m) 
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the  jadgment,  nar. protect  the  officer  against  an  actioD  for  the 
escape.  (0 

A  volantary  retom»  or  recaption  of  the  prisoner,  where  the 
escape  was  not  Toluotary,  constitutes  a  good  defence,  if  such  re- 
tarn  or  recaption  were  before  salt  commenced.  For  what  shall 
be  deemed  the  commencement  of  the  suit,  vide  ante,  268,  and 
that  a  warrant  is  not  such  commencement,  till  served,  vide  ante, 
395.  But  where  the  sheriff  pleads  such  return,  or  fresh  suit 
and  recaption,  and  that  the  escape  was  negligent,  he  must  verb- 
{y  it  by  affidavit,  or  the  plea  is  a  Dullity.(y) 

"» 

The  plaintiff,  in  this  action,  must  prove  both  the  judgment 
and  execution,  but  it  is  no  defence,  that  there  happens  to  be  a 
variance  between  them  in  amoQnt.(A;)  The  form  of  the  action 
must  be  debt,  and  if,  in  any  other  form,  the  judgment  will  be 
reversed.(i) 

Although  the  constable  has  thirty  days,  within  which  to  take 
the  body,  yet  if  he  do  this  at  any  time  before  the  return  day  of 
the  execution,  and  let  the  defendant  go  at  large,  it  is  a  volunta- 
ry escape,  and  the  constable  is  liable  for  the  debt,  though  the 
defendant  agree  lo  return  within  the  thirty  days.  In  the  case 
which  decides  this,  the  action  was  commenced  against.the  con- 
stable, while  the  defendant  was  at  large  ;  but  it  is  conceived  that 
^  it  would  make  no  difference,  whether  brought  before  or  aAer 
return  and  commitment ;  for  it  is  settled,  that  a  voluntary  es- 
cape cannot  be  purged  by  a  return  and  recaption  ;  the  officer 
has  no  right  to  detain  his  former  prisoner. (m)  It  is  the  duty  of 
the  officer,  on  arresting  the  prisoner,  to  convey  him,  on  such 
route  as  shall  seem  to  him  the  best  and  safest,  directly  to  gaol» 
and  it  is  said,  that  if  he  go  a  great  way  round  to  accommodate 
the  prisoner,  it  is  an  e8cape.(l  Mod.  116.)  So,  if  the  prisoner 
go  back,  &c.(id.) 

In  an  action  against  the  sheriff  for  an  escape,  though  the  plain- 
tiff declare  expressly  for  an  escape  from  the  gaol  liberties,  it  is 
sufficient,  prima  fadt^  to  sustain  the  action,  for  hitq  to  prove 
that  the  prisoner  was  at  large,  walking  the  streets,  or  at  a  ta-  , 
vern  in  the  neighborhood  of  the  gaol,  or  the  like  ;  and  it  thea 
lies  upon  the  defendant  to  show  the  gaol  liberties,  and  that  they 
encompassed  the  place  where  the  prisoner  was  seen  at  large,  (n) 


\ 


0  id.  (T)  13  id.  191. 

7)  1  N.  R.  L.  486.     16  John.  (tn)  id.  503,  &  vide  aatei  181, 


j307.  (fi)  7  John.  165. 

(ib)  5  Johu.  89. 
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Jo  ftn  action  of  debt  apinst  the  conataMe  for  negligeiiee,  or 
for  an  escape,  he.  is  not  liable  for  interest  on  the  aam  ilemaDde^, 
but  only  the  simple  amount  of  the  execntioo  ;  for  the  debt  m  in 
the  nature  of  a  penaUy.(o)    And  so  of  ao  action  of  deUCar  «o 
escape  against  the  sberiff.(p)     The  plaintiff  is,  however,  enti- 
tled to  recover,  as  a  part  of  the  debt,  the  poundage  and  odier 
fees  for  serving  the  execution  ;  for  he  would  hare  «  rig^  to 
recover  this  in  an  action  of  debt  on  the  judgment,  against  the 
defendant,  who  escaped. (9)     But  if  the  plaintiff  bring  an  ^itdcm 
on  the  case,  as  he  has  a  right  to  do,  he  may  then  recoirer  b»  ia- 
terest,  as  well  as  the  ilebt,  provided  he  make  so  mnch  daou^gef 
appear,  and  he  may  also  be  limited  to  his  actual  damages,  whick 
may  fall  short  of  the  debt.(r} 

An  action  lies  against  the  officer,  for  falsely  returning  *'  no 
goods  found,"  even  after  the  defendant  is  taken  and  im^nsooci 
on  execution  in  the  same  cans e.(l) 

Where  the  constable  gave  security  in  the  usual  ibnii>  but  (lie 
seal  was  omitted,  and  having  become  liable  for  executioos  in 
his  hands,  absconded,  upon  which  his  bait,  snpposing  themselres 
liable,  gave  their  notes  for  part  of  the  claim ;  in  an  action  on 
the  notes,  the  want  of  a  seal  to  the  article  of  surety  la  no  de* 
fence  ;  for  the  defendants  must  be  presumed  to  have  known  all 
the  circumstances  ;  and  having  voluntarily  executed  the  notes, 
it  is  a  waiver  of  all  objections  to  the  form  of  the  original  seen* 
rity.(5) 

Where  an  officer  has  an  execution  to  collect,  he  may  forbear 
to  arrest  the  defendant,  or  take  his  goods  ;  and  instead  thereof 
he  may  take  the  defendant's  note  or  other  security  for  the  debt ; 
and,  if  this  be  afterwards  approved  of  by  the  plaintiff,  the  note 
is  valid,  thon^^h  he  have  no  previout  authority  to  do  this  ;  and 
it  would  be  the  same  in  effect  though  he  should  release  the  de- 
fendant's goods,  or  his  person  from  arrest,  and  take  such  aecarity, 
if  afterwards  approved  of  by  the  plaintiff  ;  and  I  think  all  this 
is  clearly  deducible  from  the  case  of  Svgart  v.  Brinkwarth.(j[) 

Although  the  plaintiff  may  have  recovered  judgment^  or  ii 
proceeding  to  judgment  against  the  sheriff  for  an  escape  from 
execution,  yet  this  does  not  preclude  his  taking  out  further  ex- 
ecution against  the  defendant's  property  or  body.  And  of  this 
he  is  not  barred,  till  he  receive  actual  satisfaction  of  his  debt 


<•)  14  id.  255.  (r)  2  J„l,n.  45. 

(p)  t  John.  45.  W.  BL  1048.  (I)  I  Campb.  Rep.  323L 

6)  2  T.R.  126.  1  Mass.  Rep.        (<)  14  John.  401. 
8^7.  (/)  4  Campb.  Rep.  46. 
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from  one  or  the  otber.(«)     Bat  it  seems  the  rale  would  be 
otherwise,  in  regard  to  an  action  of  debt  against  a  constable. (;r) 

Where  the  constable  saffers  a  Toluntary  escape,  in  conse- 
quence of  which  he  is  obliged  to  pa^  the  <^ebt,  yet  he  cannot 
recover  over  against  the  defendant,^^)  anless,  indeed,  apon  a 
9ubseqae&t  promise  to  pay'  afier  the  ^icape.(^) 

Actiona  are  frequently  bronght  for  monej»  which  coastables 
are  Uable  to  pay  on  account  of  executions  in  their  hands, 
against  the  constable  and  his  sureties  required  of  him  by  the 
act,  2  N.  R.  I4.  126,  s.  1.  This  is  an  action  of  covenant.  1q 
'Other  respects,  the  proceedings,  evidence,  and  defence  are 
substantially  the  same,  as  in  an  action  prosecuted  directly, 
against  the  constable. 

Form  of  Mtcuriiy  to  he  given  hy  a  constable. 

We,  Thomas  Noakesy  chosen  a  constable  in  the  town  of  Sara- 
toga Springs,  in  the  county  of  Saratoga,  and  James  Denn  and 
Kchard  ienti,  do  hereby,  jointly  and  severally,  agree  to  pay 
to  each  and  every  person,  such  sum  of  money,  as  the  said  cen- 
atable  shall  become  liable  to  pay,  for  or  on  account  of  any  exe- 
cution, which  shall  be  delivered  to  him  for  collection.  Wit- 
ness our  hands  and  seals,  the  10th  day  of  April,  1820. 

Sealed  and  delivered,  in  Thomas  Noekes^ 

presence  of  A  B,  Su-  James  DenUy 

pervisor  of  said  town.  Richard  Fenn. 

In  takiof?  this  security,  the  form  thereof,  as  prescribed  by  the 
statute,  mast  be  strictly  pursued  ;  and  when  the  instrument  con- 
tains any  provision  not  reqnired  or  authorized  by  the  act,  it  is 
void  ;  as  if  it  should  contain  a  covenant,  that  the  constable 
should  dischars:e  all  his  duties  as  constable,  instead  of  the  abov6 
ibrcn,  which  relates  to  certain  duties  only,  under  executions  in 
his  hands.  (1) 

(vf)  1  N.  R.  L.  429.     8  John.  361.        (s)  id.  478. 

(x)  14  Johu.  382.  (I)  I  Penn.  Rep.  lUr.    id.  120. 

(y)  14  John.  382.    Ante,  79. 


] 


CHAPTER  XVI. 

OP  CERTIORARI  AJW  APPEAL. 

As  tbe  proceedings  id  both  these  cased  must,  of  necessity,  he, 
in  the  main,  condacted  by  gentlemen  of  the  legsd  profeesioii, 
whose  books  of  practice  contain  the  proper  directions  in  this 
department,  1  shall  con&ne  myself  on  this  head  to  such  pnrtica- 
lars  only,  as  relate  to  the  oflicial  doty  of  the  magistrate,  and  the 
effect  of  the  certiorari  and  appeal  apon  the  execattoo  in  thft 
dUQse. 


SECTION  1. 
OF  CERTIORARI. 

I 

1.  In  all  cases  under  the  25  dollar  act,  and  when  the  judgment 
rendered,  does^not  exceed  S5  dollars,  if  the  suit  be  brought 
under  tbe  50  dollar  act,  or  where  no  issue  is  joined  under  the 
50  dollar  act,  be  tbe  amount  as  it  may,  the  method  of  reTiew- 
tng  and  correcting  tbe  errors  which  may  hare  intenrened  vu 
the  proceedings  before  the  justice,  is,  by  writ  of  c€riiorari,(a) 
And  so,  where  the  cause  is  determined  in  the  court  belovr,  up- 
on demurrer  or  an  issue  in  law,  the  party  has  no  right  to  ap- 
peal, though  the  judgment  exceed  25  dollars,  and  is  rendered 
under  the  50  dollar  act ;  but  the  remedy  is  by  certiorari  only. 
The  statute,  (sess.  41,  ch.  94,  s.  17,)  which  gives  the  rislit  of 
appeal  from  a  judgment,  rendered  where  an  issud  is  joined, 
means  an  issue  of /ae^  which  can  be  tried  by  a  jury,  not  an  tap* 
sue  of  law,  which  must  be  determined  by  the  justice  only. (6^ 
Whether  a  party  can  avoid  a  certiorari  or  appeal,  by  releas- 
ing the  judgment  ?  Quere.  At  any  rate,  the  justice  cannot 
conclude  the  party  by  returning  this  fact  \  for  this  would  ba 
going  beyond  his  office. (c) 


On  receiving  the  writ  of  certiorari,  it  becomes  the  ii 
ate  duty  of  the  justice  to  set  about  making  his  return  \{d)  and^ 
although  he  may  wait  till  the  expiration  of  a  rule  to  compel  hia 


(a)  Vide  Laws,  less.  41,  ch.  94,        U)  14  id.  1(S6. 
U  17.  {(i)  Vi'le  15  John.  4^. 

(h)  IS  John.  140.  L.  423.  IS  John.  of9. 
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retdi%  of  wbkh  he  mast  b«ye  writteti  notice  from  the  Attorney 
of  the  plaintiff  in  error,  yet  the  safer  way  is  to  avail  himself  of 
llis  miBOtes  ami  recollection  in  the  first  instances  and  this,  as 
well  fok*  the  sake  o(  justice  and  accaracy,  as  because  he  h  lia- 
ble, not  only  for  any  damages  arising  from  a  mistake  in  his  re- 
tarB,(e)  but  perhaps,  also,  for  such  iojary  as  the  party  might 
anfferbythe  delay.(/) 

In  DttkiDg  the  return,  the  justice  is  first  to  indorse  the  writ 
«B  foUowi : 

FOKM  OF  RCtVRN  THCREOIT, 

Indorsed, 

The  eiecation  of  this  writ  appears  by  the  schedule  hereun« 
to  annexed. 

Philip  Grun,  Justice, 

SeheduU. 

Saratooa  CotTNfy,  TO  wit: 

I ■•  one  of  the  justices  of  the  peace  for  the  county  afore* 

said,  do   certify  to  the  justices  of  the  people  of  the  state  of 
New- York,  of  the  Supreme  Court  of  Judicature  of  the  same 

people,  that  on      ■  ■  at in  the  county  aforesaid  — -  in  the 

said  writ  named,  complained  hefore  me  against  — —  also  in  the 
said  writ  named,  of  a  plea  of  ■  ■>  to  his  damage  twenty  fi?e  dol- 
lars«  and  asked  of  me  process  on  his  said  complaint :  whereupoa 
in  pursuance  of  the  authority  given  to  me,  in  and  by  the  act  for 
the  recovery  of  debts  to  the  value  of  twenty-five  dollars,  1  is- 
sued a  summons  directed  to  any  constable  in  the  couilty,  com-* 
manding  him  to  summon  the  said  defendant  to  appear  before  me 

at  -— -  on  — -  to  answer  the  8aid  plaintiff  in  a  plea  of 

to  his  damage  twenty-five  dolbrs  or  under,  which  said  sum-* 
mens,  on  the  day  mentioned  therein  for  the  return,  was  deliv- 
ered to  me  by  — —  one  of  the  constables  of  the  town  of  — — 
in  said  roonty*  with  an  indorsement  thereon  signed  by  him,  that 
he  personally  served  the  same  on  the  defendant  on  the  — -—  day 
of  — .  And  I  do  also  certify,  that  on  the  said  — -*  day  of 
— — »  as  well  the  said  plaintiff  as  the  said  defendant,  appeared  be^ 
fore  me  at  —  in  the  said  county  ;  and  the  said  plaintiff  declar- 
ed against  the  said  defendant,  {here  imert  the  dedttraiion^)  and 
the  defendant  being  called  upon  to  answer  the  said  complaiot 
plead,  (here  insert  the  plea.)  And  issue  being  so  joined  be- 
tween the  said  parties,  the  plaintiff  demanded  that  the  same 
should  be  tried  by  a  jury,  upon  which  demand  I  issued  a  venn 

(0  14  Jobrf.  195.  if)  U  id.  ilX^ 
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ire,  directed  to  any  constable  of  the  town  of  -— ^  in  Cbe 
coQDty*  cotnmafidiDg  him  to  tammoo  twelve  good  and  lawM 
men,  being  freeholders  of  such  town,  and  who  tkoold  be  io  o* 
wise  of  kin  to  the  plaintiff  or  defendant,  nor  tntefeated  in  tbe 
said  suit,  to  t>e  and  appear  before  me  at  -— *  in  the  aaid  lmro» 
on  — — -  to  make  a  jury  for  the  trial  of  the  action  aforesaid,  to 
which  said  day  and  place  i  adjourned  the  said  caoae  :  al  wk^ 
time  and  place  -— —  one  of  the  cooatablea  of  the  amid  town  of 

retnmed  the  said  venire  to  me,  with  a  paoael  contatniag 

the  natnes  of  twelve  persons  summoned  by  hia  for  the  jqmj 
lafor^said. 


And  I  do  also  certify,  that  on  the  day  and  at  the  pinee 
aforesaid,  the  said  plaintiff  and  defendant  appeared  before 
and  the  names  of  the  persons  so  impanoelled,  being  wntten  on 
ballots  and  drawn  for,  as  is  prescribed  by  the  act  aSireaaid,  sk 
of  the  perrons  so  impnnnelled,  to  wit :  being  dolj  elect- 
ed, tried  an<]  sworn,  well  and  truly  to  try  the  matter  in  differ- 
ence between  the  parties  aforesaid,  and  to  give  a  troe  verdict  ac- 
cordiog  to  evidence,  afler  hearing  the  proofi  and  allegations  of 
the  parties  which  were  delivered  in  publick,  in  their  preaesco, 
said  upon  their  oaths,  that  the  said  defendaat  did  prooiiae  nnd 
undertake  in  manner  and  fo^,  as  the  said  plaiattft  balh 
plained  against  him,  (or  as  At  issue  may  be)  and  they 
the  damages  of  the  said  plaintiff,  by  occasion  of  the  premiaca* 
•ver  and  above  his  costs,  to  — «—  :  Whereupon  1  the  aaod  ju»- 
tice,  in  pon»uaiice  of  the  directions  of  the  said  act,  did  ibea 
and  there  adjudge  that  the  said  plaintiff  recover  again«t  the 
said  defendant,  the  said  sum  of  — —  by  the  jury  between  Che 

said   parties  as  aforesaid,  assessed,  and  also for  his  costs 

in  prosecuting  his  said  complaint  before  me,  according  to  the 
bill  thereof  hereto  annexed.  All  which  I  send  with  &e  pro- 
cess, pleadings  and  other  things,  touching  <the  aforeanid  pro* 
ceedings  and  judgment,  in  as  full  and  ample  a  manonr  as  the 
aaroe  remain  before  me,  as  within  I  am  commanded*      Given 

under  my  hand  and  seal  this day  of  «-— 

«-—  Jnatice. 

The  certiorari  is  accompanied  with  a  copy  of  thn^  affidavit* 
on  which  it  is  allowed.(^)  which  states  the  error  complained 
of,  and  generally  contains  matter  which  the  jnatice  woold  be 
under  no  obligation  to  return,  as  a  part  of  bia  proceediDg^ 
reached  by  the  command  of  the  writ,  were  they  not  tboa  elid- 
^  by  an  affidavit.  The  above  schedule  relates  to  anch  aaft- 
ters  only,  as  are  commanded  to  be  certified  by  the  body  of  tbe 
writ  itself;  but  it  ia  the  farther  duty  of  the  justice  to 


(f)  1 N.  B.  t«  38T,  i.90r. 
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Ikk  eopy  of  the  affidaFit  to  the  writ  and  retain^  as  a  part  of 
the  ichedule ;  and  not  only  so,  but  he  must  follow  np  the  abor^ 
comrtum  schedule^  with  a  tpecial  one^  answering  to  the  truth  or 
£ftlsity  of  all  the  facts  stated  in  the  affida?it ;  that  is-  to  say.  ha 
most  retom,  that  snch  factSi  taking  them  up  singly,  are  either 
true  or  ontnte.  If  he  omit  to  do  this,  he  may  he  compelled  by 
rule,  to  amend  his  retum.(^)  To  this  end,  after  conctuding 
the  above  common' tehedule  or  r<<tim,  he  cantiaaes  the  same  by 
cntroducing  his  special  return  as  follows  : 

Form  of  ccntinmng  a  common  ichedule,  by  a  tpeML  cm. 

And  more  espeoiallj^»  as  to  all  the  facts  stated  in  the  affidavit 
•n  which  the  said  writ  was  procured,  a  copy  whereof  is  heree 
onto  annexed,  1  do  further  certify,  that  on  the  day  and  at  the 
place  to  which  the  said  cause  was  adjourned  as  aforesaid,  the 
said  defendant  did  make  application  to  me  for  a  further  ad- 
journment of  the  said  cause,  upon  the  ground,  and  for  the  rea- 
sons as  stated  in  the  said  annexed  copy,  but  the  said  defendant 
did  not  pretend,  on  being  asked,  whether  be  had  maile  any  at- 
tempt to  procure  the  attendance  of  the  witness  na  ned,  as,  being 
material  or  alwent,.  that  the  said  witness  had  been  subpoenaed 
to  attend  the  trial  of  the  said  cause,  or  that  any  eifort  had  been 
made  to  have  him  so  subpoenaed  ;  nor  did  he  pretend  any  cause 
which  would  have  prevented  his  procuring  the  attendance  of 
the  said  witness  ;  for  which  reason  the  said  plaintiff  objected 
to  my  granting  the  said  application  to  adjourn  ;  and  I  overruled 
the  same.  (^Snd  so,  of  any  other facti  MtaUd  in  the  affidavit,  xvith 
tke  necetsary  explanations  tkereoj.') 

Where  this  affidavit  states  the  evidence,  or  other  matter  for? 
eign  to  the  direct  command  of  the  writ,  and  the  justice  omits  a 
special  return  thereto,  the  only  way  to  compel  an  amendment 
is  by  a  rule  to  be  obtained  on  application,  and  served  on  the 
justice.  And  unless  this  be  done,  the  party  cannot  avail  hifo* 
self  of  such  matter  in  the  court  above.(«)  And  even  thovgh 
no  evidence,  be  returned .  it  is  no  cause  for  reversing  the  judg- 
ment :  the  error  must  appear  affirmatively  upon  the  rej 
turn.(y) 

The  justice  cannot  move  to  quash  the  writ  of  certiorari.  Its 
irregularity  is  none  of  his  concern,  and  he  must  bbe/ it  at  his 
peril,  returning  what  is  legally  required  of  him,  and  omitting 
to  notice  what  be  is  not  legally  bound  to  return.(ib)  He  should 


(h)  Vi  is  id.  As  3  John  146. 13  id.        (;  )  H  id.  S99. 
<fi9.  \h)%  John.  CM .  lOS. 

(0  3  John. 439.    Kid.  999.  ^ 
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be  careful  to  f;ive  r  full  history  of  allftnch  mattert  an 
ti«l  to  give  liis  }»roceediDgs  the  character  of  regnlaritj,  af>d  ad- 
herence to  the  statute,  i  bus,  if  he  srtate  that  the  jury  rettr- 
ed  to  deliberate  on  their  verdict*  he  must  also  return  that  m 
countable  w»8  <!ivorD  to  attend  them ;  and  should  he  omit  Ibisr. 
(he  judgment  would  be  reversed.^/)  And  where  issue  m  join* 
ed,  the  return  should,  upon  the  same  principle,  state,  that  th^ 
judgment  was  rendered  after  **  heariog  the  proofs  and  alt^;a* 
tions  of  the  parti^9/*(m)  But  tl)e  justice  cannot  be  required 
to  state  matters  of  whicb  he  18  not  presumed  to  he  conversant  ; 
fis  the  conduct  of  a  jury  after  they  have  retired.(h)  And  the 
.  court  will  not  require  him  to  return  any  mtitter  which  is  alto- 
gether iniinateriol  ;  for  instance,  a  notice  of  8p<>cial  matter, 
which  might  have  been  f^iven  in  evidence  under  the  general  is* 
sue,  without  such  notice.(o} 


The  Suf^reme  Court  will  however,  in  all  cases,  put  socli  a 
«truGtion  upon  the  words  and  phmses  used  in  the  reram,  as  irtU 
tend  to  the  affirmance,  rather  than  the  reversal  of  the  jui^fnent ; 
and  will  make  every  warrantable  intendment  in  its  /Jirour.  Accoi^ 
ding:ly,  where  the  retam  omits  to  state,  that  the  witnesses  were 
sworn,  it  will  be  intended  that  they  were,  if  no  objection  appear 
to  have  been  made  on  this  account  before  the  jostice.^p)  And 
where  a  justice  returned,  **  that,  being  convinced  by  the  etri- 
dence  adduced  by  the  plaintiff,  he  gave  judgment,  jkc."  the 
court  intended  that  this  was  legal  evidence,  given  under  oaCli. 
(^)  They  will  not  require  a  technical  issue  to  be .  returned, 
though  the  cause  be  tried  by  jury,  to  warrant  which,  a«  wa 
have  scen,(r)  an  issue  w  essential  ;  but  where  it  appeared  by 
the  return,  that  the  defendant,  in  some  shape  or  other,  restated 
ihe  plaintiff's  demand,  this  will  be  considered  e^tiivalent  to  the 
joining  of  an  issue. («) 

2.  Of  amending  the  retun^ 

"We  have  already  had  occasion  to  menCioo  incideotalljr,  te 
subject  of  amending  the  justice's  return.  This  motion  to  tbc 
Supietne  Court,  to  amend,  is,  either  by  the  party,  where  the 
return  is  imperfect,  in  order  to  compel  the  justice  to  supply  the 
detect  ;{t)  or  else,  it  may  be  made  in  behalfthe  jostice,  where 
he  has  committed  a  mistaise  from  the  management  or  tmpo- 
^sitinn  of  the  parly  or  his  attorney,  or,  indeed,  where  the  nu>» 
?take  happens  from  any  other  cau9e.(«)     In  the  latter  case,  the 


(/)  2  Caincf,  273.  id,  135.  (r)  A»te,  501,  529. 

('»)  'fJ-  9B-  U)  1  Jobn.'caa.  3S3. 

<^)  ?.  ''i\  ^^^'  (0  3  John.  439.  2  Cafaes,  Se<    f 

Jio)u\:Q4,  id.  501.                           ^^ 

^SiilitS^'"^  (u)  2  Caines,  1S4.     5  John.  M 
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^orn  maj  tba8l>e  oorrected,  either  id  behalf  of  the  justice, 
4>r  of  the  party  with  km  consent,  opon    an  affidavit,  which 
-should  always  state  the  precise  point  in  which  the  amendment 
is  sougbt,(v)  in  order  to  enable  the  court  to  judge  of  its  mate- 
jiality.(»)      The  rule  should  aldo  contain  the  particulars,  in 
which  such  amendment  is  to  be  made,  in  order  to  instruct  the 
justice  where  to  amend  in  his  own  behalf,  or  to  compel  an 
amendment   in  behalf  of  the  party.      A  nd,  unless  this  is  the 
case,  it  is  presumed  that  the  rule  would  be  a  perfect  nullity. — 
In  the  first  case,  the  justice  should  procure  an  office  copy  of 
the  rule  for  his  own  sake  ;  in  the  latter,  it  must  be  served  on 
htm  by  the  party,  before  he  is  compellable  to  amend.      Where 
the  return  is  imperfect,  the  justice  may,  by  arrangement  be- 
•jtween  the   parties,  gratuttpusly  make  a  supplementary  return, 
supplying  the  defect  ;  but  where  a  motion  is  made  to  amend, 
the  usual  notice  of  the  motion,  4^.  must  be  given  to  the  op- 
posite party. (x)      Where  a  justice  made  a  supplementary  re- 
turn, and  then  another  return  contradicting  it,  the  court  refps- 
ed   to  receive  either,  and  proceeded  opon  the  first. (y)      And 
where  he  had  given  a  certificate  of  proceedings  in  the  cause, 
and  afterwards  contradicted  them  by  affidavit,  the  court  refused 
an  order  to  amand  according  to  the  certificate. (^r)      And  in  all 
cases,  where   the  first  return  is  precise,  specifick  and  full,  a 
further  return  cannot  be  obtained  by  the  party  on  making  an 
Affidavit  supplemcmtary  to  the  one  on  which  the  certiorari  was 
founded,  (a) 

These  amendments  may  be  ordered  at  different  stages  0/ 
4he  suit,  according  to  the  circumstances  of  the  case,  and  the 
person  applying.     In  one  case,  a  justice  was  allowed  to  amend 
a  clerical  mistakeu>n  payment  of  costs,eyen  after  the  cause  had 
^een  argued,  and  the  opinion  of  the  Supreme  Court  had  been 
.delivered  reversing  the  judgment. (6)    In  another  case,  he  was 
allowed  to  amend,  after  the  cause  had  been  noticed  for  ar- 
gument, upon  an  affidavit  that  he  was  led  into  the  mistake 
by  the  management  and   imposition   of  the   plaintifi^s  attor- 
ney.(c)     And  the  defendant  will  be  allowed,   under  special 
circumstances,    to    move    for  the   amendment  of  a   clerical 
mistake,  even  after  a  joinder  in  error.(^d)     But  the  plaintiff 
xannot,in  general,  moye  to  amend  after  an  assignment  of  errors^ 
and  especially,  after  noticing  the  cause  for  argument. (e) 

It  ia  not  necessary  on  service  of  this  rule  to  make  out  a  new 
return  complete,  ft  may  be  done  with  less  trouble,  and  with 
oequal  effect  by  a  sapplemeotal  return. 


(v)  SCaines,  136^  /a)  2  John.  ^9% 

y)  ]f'^  ^  W  2  Cainea,  134. 

x)  «  Cainei,  «5S.^  Jo|ifl.  W.  (c)  6  John.  360. 

y)  7  John.  548.  (d)  3  Caines,  83. 

,«)  3. Cainei,  84.  (e)  ft  Cainet,  383.    1  John.  493. 
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FORK  OF  A  SUFPEMEHTAL  RBTUIUI, 


•Supreme  Court* 
JUchard  Hoe^  plaintiff  in  error, 

V. 

James  Jackson,  defeodant  id  error 


.1 


The  fortber  reiam  of  Philip  Greett,  Esq.  one  of  Am  jiMficv 
of  the  peace  of  the  coooty  of  Saratoga*  to  the  writ  of  certior«i 
10  thit  cause,  pursuant  to  a  rule  or  order  of  tbii  hoooarablft 
Gourt,  a  copy  whereof  is  hereunto  annexed 

I  do  further  certify,  kc,  {Go  on,  and  ntssm  at  auAorizwd  or 
peqmired  by  the  rtcie.) 

Given  under  my  band  end  seal,  &e. 

Philip  Green,  Juatice.  (L.  S.} 


SECTION  If« 

OF  TUB  EFFECT  WHICH  A  CERTJORjiRT  HAS  VPOJT  TOM 

EXECUTION  m  THE  CAO&E. 

0 

A  writ  of  certiorari,  served  before  execution,  supersedes  it, 
and  stays  all  farther  proceedings  in  the  caotie  before  the  joatice. 
If  the  execution  be  issued  before  the  writ  of  certiorari  is  serveilg 
on  notice  thereof  to  the  constable,  or  other  officer  holding  it,  be 
has  then  no  right  to  levy,  or  do  any  thing  under  it  It  eopeiw 
sedes  the  executioo  in  the  officer'((  handn,  from  the  tine  whea 
it  is  served  on  the  justice,  but  the  officer  is  not  in  contenpc  fot 
proceeding,  till  he  have  actual  notice  of  the  service,  (i) 

Form  of  notice  to  the  officer  to  stay  execution* 

JosTicE^s  Court. 
James  Jadwrn,  \ 

V.  \  Before  PlUlfy  Green,  Esq.  Justice  of  the 

RiehardRoe.    ) 


(t)  WUlsi,  Vf%  per  Js.  Psrl^r. 

BofiMtlti  U  WUI<taL 


» •     fl 
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To  Thomat  Noaket ,  ConitaUe; 

Sir«— A  nrrit  of  certiorari  in  my  behalf  to  remove  the  atote 
cauie,  wa»  this  day  served  opoo  the  above  named  justice,  at  10 
o'clock,  A.  M.    Dated  the  I2th  daj  of  September,  1820. 

Richard  Roe* 

On  the  service  of  this  notice,  the  officer  is  authorized  to  pro-, 
ieed  no  farther. 

Bot  if  the  officer  has  begun  the  execution,  before  the  certio- 
rari  is  served,  as  by  making  a  levy  or  arrest,  the  writ  is  no  stay  ; 
and  the  execution  may  bKSg  completed.  (/)  In  such  case,where 
the  certiorari  is  served  before  the  money,  if  collected  on  the  ex- 
ecution, is  paid  over  to  the  party,  it  seems  that  it  ought  to  be 
paid  in  to  the  justice,  to  abide  the  event  of  the  suit.  A  step  like 
this  was  directed  at  the  close  of  the  case  oSMtriton  v.  SUv€M.{y) 

Where  a  certiorari  issues  and  is  served,  before  execution  ta** 
ken  out,  the  party  may  still  have  his  execution  in  all  cases,  on 
giving  the  security  required  by  the  act.(l  N.  R.  L.  396,  s.  17.) 
The  Justice  may  try  and  determine  the  competency  of  the  sure- 
ty offered,  upon  the  same  principles^  and  in  the  same  manner, 
as  where  application  is  made  to  sidjourn,  whicji  we  noticed  ant^ 
613,  14  ;  and,  for  greater  security,  he  may  cause  notice  to  be 
given  to  the  plaintiflf  in  error,  and  assign  a  time  for  hearing  the 
application,  in  order  to  give  him  an  opportunity  of  opposing  the 
surety  upon  the  ground  of  incompetency.  And  he  should  do 
this  for  bis  own  safety,  if  he  have  any  doubts  on  the  subject  I 
would  suggest  the  propriety  of  his  assigning  the  time,  and  re- 
quiring the  applicant  to  give  the  notice  and  prove  the  service 
of  it.  Shoojd  the  surety  prove  insufficient,  the  reasoning,  ante^ 
f^iy  would  probably  apply  here* 

Form  of  ihi  band. 

Know  all  men  by  these  presents,  that  we  Jame$  Jachon  and 
John  Doty  are  held  and  finnly  bound  to  Richard  Aos,  in  the  sum 
of  6Ay  dollars,  {doMe  the  amount  of  judgmenl^)  to  be  paid  to 
him,  or  to  his  certain  attorney,  executors,  administraton,  or 
assigns  ;  to  which  payment,  well  and  truly  to  be  madoi.  we  bind 
ourselves,  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed  with  our  seals.'-* 
Dated  the  12th  day  of  September,  A.  D.  1820. 


(0  id.  •  John.  ee.    17  id.  35.  Qii}  WUlsi^  VI 
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'   Whereas,  the  aboTe  houoden  Jamti  Jackam^  did,  on  the  lOA 
day  of  September  iostadt,  recoirer  a  judgment  against  the  ^bore 
Darned  Richard  Roe^  for  26  dollars  damages  and  costs,  (^r  debtamd 
eosti^  ct$  the  cote  is,)  before  Philip  Grtin,  Esq.  one  of  the  ym^ 
tices  of  the  peace  of  the  county  of  Saratoga,  and   wberem  the 
said  Richard  Rot  hath  sued  and  prosecaied  oat  of  the  Sqpigac 
Court  of  judicature  of  the  state  of  New- York,  a  certain  writ  «f 
t(ie  people  of  the  said  state,  commonly  called  a  writ  ofcertion- 
ri,  directed  to  and  served  upon  the  said  justice,  for  the  purpoie 
of  rerereing  the  judgment  aforesaid,  and  other  prcpcetsdio^  is 
the  said  cause  ;  Aow  therefore^  the  condition  of  tlus  obligalioo  is 
such,  that  if  the  above  bounden  James  JaeJatm^  shall  well  and 
faithfully  restore  to  the  said  Richard  /2o€,  the  said  dunages  (< 
debt^  and  costs,  or  such  part  thereof  as  shall  be  collected, 
the  interest  upon  the  same,  from  the  time  of  the  renditioD  of  the 
said  judgment,  (should  the  said  judgment  or  any  part  tbereoC  he 
collected  by  any  execution  to  be  issued  thereon,  or  ollienrise,} 
then  this  obligation  to  be  void  ;  otherwise  of  force. 

Jamet  Jaeksom,  (L.  S.^ 
John  Dae,         (L.  S.) 
Sealed  and  delivered, 
in  presence  of  A  B. 

On  entering  jnto  this  hond,  the  party  may  proceed  wtdi  bis 
^execution,  the  same  as  if  no  certiorari  had  been  sued  oat. 


SECTION  m. 
OF  APPEAL. 


The  remedy  by  appeal,  is  given  by  the  17th  sectioo  of  the 
**  Act  to  extend  the  jufisdiction  of  justices  of  the  peace,*'(Lawf, 
sess.  41,  ch.  94,)  and  the  proceeding?  are  regulated  by  that,  and 
the  three  succeeding  sections.  We  have  already  sofficieotly 
distinguished  the  cases,  in  which  the  remedy  by  certiorari  m 
applicable,  (i^)  In  all  other  cases  an  appeal  is  the  proper  i«- 
medy. 


(»)  Ant^  S8<T. 
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The  pirty  appealing  most,  within  four  days  after  jadgment> 
deliver  to  the  justice,  personally,  a  notice  of  the  appeal. 


•«• 


I 


Fortn  of  notice  of  appeal. 
James  Jackson, 

V. 

Richard  Roe,         , 

Sir — Please  to  take  notice,  that  I  appeal  from  the  judgment 
rendered  in  this  cause,  to  the  Court  of  Cotnoion.  Plea«,  of  the 

county  of  Saratoga,  {or  Mayor^s  Court  of  the  city  of ,  if  with' 

in  the  jurisdiction  of  such  court.)     Dated  September  iJ^lh,  1820. 

KicHARD  KoE>  Defendant. 

To  Philip  Oreen^  Esq.  Justice. 

This  oaust  be  accompanied  with  the  payment  to  the  justice  of 
all  the  costs  of  the  suit,  and  75  cents  for  making  the  return. — 
A  bond  to  the  appelee  must,  at  the  same  time,  be  executed  by 
the  appelant,  with  one,  or  more,  good  and  sufficient  sureties,  to 
be  approved  of  by  the  justice,  and  his  approbation  indorsed  up- 
on the  bond.  He  may  determine  the  competency  of  the  sure- 
ties, in  the  manner  we  have  repeatedly  mentioned  of  other  sim^ 
ilar  proceedings,  (w) 

Form  of  the  bond  by  the  appellant. 

Kiow  all  men,  4^.  (form  of  penalty  the  same  as  ante,  687.) 

Condition. 

Whereas  judgment  has  been  rendered  before  Philip  Green^ 
Esq.  one  of  the  justices  of  the  peace  of  the  county  of  Saratoga^ 
(or  if  the  city  and  cowityy  4^c.)  in  favour  of  the  above  named 
James  Jackson^  against  the  above  bounden  Richard  Roe,  for  30 
dollars  damages,  (or  debt)  and  costs  ;  and  whereas  the  said  Ri- 
chard Roe  has  appealed  from  the  said  judgment,  to  the  Court  of 
Common  Pleas  of  the  county  of  Saratoga,  {or  to  the  Mayor^s 
eourty  4^c.)  JVow,  therefore,  the  condition  of  this  obligsition  if 
such,  that  if  the  above  bounden /{icAarcj  Roe  shall  prosecute  the 
said  appeal,  with  all  due  diligence,  to  a  decision  in  the  said 
Court  of  Common  Pleas,  (or  Mayor* s  court,  4'C.)  and  shall, 
moreover,  pay  to  the  said  James  Jackson ,  the  judgment  to  be 
rendered  on  such  appeal,  with  interest  thereon,  and  his,  the 
said  James  Jackson^ s  costs  of  such  appeal,  then  this  obligation  to 
be  void,  otherwise  of  force. 

Richard  Roe.  (L.  S.) 
John  Doe.       (L.  S.) 


(it)  Ante,    513,  14. 

«7 
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Indorsement  (hereon. 

I  approve  of  the  within  named  Jofca  Doc,  rs  surety  «  withim 
mentioned.    Dated  the  12tb  September,  1819. 

Philip  Green^  Jufitkc 

« 

If  the  above  requisite  be  not  complied  with,  the  appeal  i§  of 
no  validity,  hut,  od  being  pei  formed,  they  supersede  any  tbr- 
ther  proceeding  before  the  justice,  and  if  the  goods,  or  body  be 
taken  in  execution,  they  are  also  discharged,  on  giviog  the  pr«- 

*   per  notice  from  the  justice  to  the  constalile  or  gai^r,  and  the 
payment  of  fees,  &c. 

Form  of  notice  of  appeal  to  constable  or  gaoler  in  order  to  <te 
charge  the  goods  or  body  from  execution. 


James  Jackson,  ^ 

Richard  Roe,     ) 

To  all  whom  it  may  concern  r  I,  f^ifip  Greest^  one  of 
the  justices  of  the  peace  of  the  county  of  Saratos^,    {or  of 

the  city  and  county  of ,)  before  whom  the  above  caufie  m-dS 

tried  and  judgment  therein  rendered,  do  certify,  thai  an  appeal 
from  the  said  judgment,  to  the  next  Court  of  Common  Pte<k9,  of 
the  said  county,  {or  the  Mayor's  courts  4re,)  has  been  made  b 
the  said  cause,  according  to  law.     Dated  September  12lh,  18i0. 

Philip  GreeiK  Justice. 

In  serving  this  notice,  deliver  it  to  the  constable  or  gainer 
personally. 

Within  ten  days  after  the  appeal,  the  justice  must  make  o«: 
his  return. 


%ckson,  ^ 
Roe.     ) 


Form  of  return  on  appeal, 
James  Jackson, 

V. 

Richard 

To  the  honourable  theC^urt  of  Common  Pleas  oftbe  €099- 
ty  of  Saratoga  ;  1,  Philip  Green,  Esq.  one  ef  the  justices  oftbe 
peace  of  the  said  county,  before  whom  the  above  cause  was  tri- 
ed, do  certify,  that  the  demand  of  the  said  plaintiff  in  the  said 
cause,  was  exhibited  to  me,  and  set  forth,  io  a  declaration  ia 
the  following  words  :  (take  in  declaration  verbatim,^  And  also^ 
an  account  as  follows  :  {if  any,  ntting  it  forth  verbatim.^  Totte 
3aid  declaration  and  demand,  the  said  defendant  therenpao 
pleaded  in  the  following  words  :  {take  in  the  plea  or  pleas  vtrbei' 
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fim^)  and  also  gave  notice  in  the  following  words  :  {take  in  notice 
o/^specicU  maiter^  set  off^  ^c,  if  any ;)  and  at  the  same  time  exhib- 
ited the  following  account,  as  his  demand  against  the  said  plain*' 
till' :  Q^re  take  in  account  verbatim.) 

To  the  second  plea  of  (he  said  defendant,  the  jjlaintiff  there- 
upon replied  as  lUllows  :  (jloke  in  repiica'ion  and  other  pleadings^ 
so  as  to  ejehibii  the  issue  betTj^en  the  parties,) 

And  thereupon  issue  was  joined  between  the  said  parties  ; 
and  the  said  cause  came  on  to  be  tried  before  cne,  on  the  10th 
fluy  of  September,  A.  D.  1820,  at  my  office  in  the  town  of  Sar- 
alo^a  Springs,  In  the  said  county,  by  a  jury,  consisting  of  the 
following  persons,  viz.  Jitnot  Peters^  &c.  (take  in  names  of  jurors.) 
And  upon  that  triul,  the  following  witnesses  were  sworn  and  ex- 
amined on  the  part  of  the  plaintiff,  viz.  (names  of  the  plaintiff"*  s 
witnesses,)  and  the  following  persons  were  offered  as  witnesses 
on  the  part  of  the  plaintiff,  but  rejected  by  me  as  incompetent, 
viz.  (names  of  witnesses  rejected.)  The  following  persons  were 
sworn  and  examined,  as  witnesses  on  the  part  of  the  defendant, 
viz.  (names  of  the  defendant's  witnesses^) 

The  said  plaintiff  aUo  gave  in  evidence  on  the  trial  aforesaid, 
a  certain  hill  of  sale,  executed  by  one  Amos  Knox,  to  the  said 
plaintiff,  for  a  cow,  dated  on  the  1st  day  of  July,  A.  0.  1820. — 
The  defendant  also  gave  in  evidence  on  the  trial  aforesaid,  a 
certiiiu  execution,  issued  by  one  Peter  Thompson  y  one  of  the  jus- 
tices of  the  peace  of  the  county  of  Saratoga,  agfiinst  one  James 
jDenn,  in  favour  of  one  Ira  Fenn^  for  lo  dollars,  which  execution 
was  dated  the  2d  day  of  July,  A.  D.  1820. 

The  said  defendant  farther  offered  in  evidence,  a  certain  proi 
mi.«sory  note,  given  by  one  James  Denn,  to  him«  the  said  defen- 
dant, tor  5  dollars,  dated  the  1st  day  of  June,  A.  D.  1820,  which 
I  rejected,  as  inadmissible  evidence  for  him  the  s^iid  defendant. 

The  plaintiff  admitted  on  the  trial  aforesaid,  that  the  said  cow, 
mentioned  in  the  said  bill  of  sales,  had  been  duly  and  regularly 
levied' upon,  and  sold  at  public  auction,  under  and  by  virtue  of 
the  aforesaid  as^cution,  by  one  Tlminas  JVboJSpe^.,  constable,  and 
that  the  said  defendant  became  the  purchaser  thereof,  under  the 
Stiid  execution. 

The  said  jary  foond  a  verdict  for  the  said  plaintiff,  of  26  dol- 
lars  daorages,  and  1  gave  judgment,  that  the  said  plaintiff  reco- 
ver the  damages  aforesaid,  with  4  dollars,  being  the  said  plainc 
tiff's  costs  by  him  expended  about  the  prosecution  of  his  said 
suit.  Given  under  my  band  at  the  town  of  Saratoga  Springs,  in 
the  said  county,  the  2bth  day  of  September,  A.  D.  1820. 

Philip  Green^  Justice^ 


e^2  Of  APPEAL. 

This  return,  with  the  surety  bond»  mviit  be  filed  bj  Che  jam- 
tice  ID  the  clerk's  office,  of  bis  city  or  county,  at  or  before  the 
Court  of  CooiinoD  Pleas,  or  Mayor's  Court,  next  afier  the  expa- 
ration  of  the  said  ten  days. 

Besides  the  matters  explicitly  pointed  out  by  the  statute,  aa 
necessary  Id  be  returned  by  the  justice,  it  has  been  decided, 
tliat  where  any  ndtnission  is  made  by  either  of  the  parties,  ia 
the  course  of  the  proceedings  before  the  justice,  such  admissioa 
should  be  returned,  and  operates  as  conclusive  evidence,  in  the 
court  to  Khich  the  cause  is  carried  by  appeal,  of  the  troth  of 
the  matter  admitted. (x)  And  unless  this  matter  be  so  returoed, 
it  is  plain  that  the  opposite  party  would,  many  times,  be  aito- 
|:f:fher  deprived  of  the  benefit  arising  from  its  use  in  the  cooit 
above. 

**  Witnesses,^^  in  a  technical  sense,  are  persons  sworn  lo  feo- 
tify,  or  offc  red  to  testily  in  a  cause.  But  it  ii  apparent  that  th* 
ii'trislature,  in  the  act  under  consideratiort,  meant  to  use  the  ex- 
}.rf  gwon  in  a  n.ore  comprehensive  sense,  as  synooymooB  with 
'eviUence.(y)  Aocordingly,  documentary,  (i.  e.  icritten)  evideoce, 
oot  offer*^<l  in  the  jtisiice's  court,  la  inadmisstUe  in  the  coori 
above  ;  and  withinahis  rule,  it  has  been  decided,  that  wbere  the 
plsiniiff,  in  the  court  below,  omitted  to  give  an  feKeculiun  in  ev- 
idencev  w  hich  was  a  material  part  of  his  proof,  he  could  not  be 
permitted  to  use  this  evidence  cm  the  hearing  upon  an  appeal.f^^ 
And  a?»  the  court  above  are  required  to  hear  the  cause  oA  *•  «n 
examination  of  the  uiintsm  named  In  the  return,  &c-'*(tt)  it 
f>llow8,  that  no  documentary  evidence,  though  offered  or  giveD 
in  the  court  bdow,  CHHJbe  received  on  the  hearing  upon  np- 
pe  !.  uriU>.^  It  be  4iamed,  or  described  in  the  return,  as  evidence 
offered  4m-  given  m  the  court  below. 


r^Vin '12*' Vq^""-     c  wis  id.  388. 

Or;  10  Ki.  o89,  per  Spencer,  Ch.  J.      («)  Laws,  wss.  41,  ch.  94»  ..  19. 


CHAPTER  XVH. 

OF  AMEJfDMEjrrS  AtCD  JEOFAILS, 

The  statute  of  amendments  nnd  jeofails^  which  may  he  seen  a.t 
large  in  1  N.  K.  L.  117,  &c.  is  extended,  by  express  provision 
to  a  justice's  court,  as  far  as  it  is  applicable.(6)  A  justice,  be- 
ing, moreover,  invested  with  all  such  power,  tor  the  pqrpose  of 
holding  his  court, -and  hearing,  trying  and  determining  all  soch  ac- 
lions  as  are  cognizable  before  him,  as  is  usual  in  our  courts  of 
record,(c)  it  becomes  an  interesting  inquiry,  what  are  the  pow- 
.ers  of  a  justice  in  supplying  the  defects  in  his  proceedings  by 
amendment  ? 

Jeofails  signt6es  an  oversight  in  pleading,  or  other  law  pro« 
ceedings  ;(d)  and  it  was  to  enlarge  the  powers  of  the  courts,  in 
amending  and  supplying  failures,  mistakes,  omissions,  &c.  that 
the  above  statute  was  made. 

1.  At  common  law,  and  independent  of  the  statute,  while  the 
parties  are  going  on  with  their  pleadings  befoi^e  him,  in  order  to 
^n  issue,  as  the  declaration,  plea,  replication,  fkc.  or  thiB  defen- 
dant's notice  6f  special  matter,  or  set  off,  the  justiccf  may,  with- 
out doubt,  suffer  the  parties  to  amend  from  time  fb  time,  at  his 
discretion,  till  the  pleading  or  notice  shall  be  perfect.  Thus, 
should  the  defendant  demur  to  my  declaration,  and  the  Justice 
think  it  insufficient,  he  may  suffer  me  to  amend,(«)  and«8o  of  any 
other  pleading  or  notice,  adjudged,  or  supposed  to  be  insufii- 
cieut.  And  this  is  a  power  which  ought  to  be  freely  and  liber- 
ally exerted  by  the  justice,  where  he  believes  the  party  acts  in 
good  faith  ;  otherwise  he  might  lose  his  cause,  or  fail  in  his  de- 
fence, for  mere  want  of  skill,  which  the  law  itself,  by  sending 
him  to  this  tribunal,  does  not  suppose  him  to  possess.  And  it  is, 
moreover,  greatly  in  ease  of  the  magistrate,  who,  if  he  has  any 
doubts  as  to  the  goodness  of  the  pleading  demurred,  or  objected 
to,  can  allow  and  direct  the  party  wherein  to  amend,  as  oftnn 
as  he  pleases.  The  ancient  mode  of  pleading  seems  to  have 
been  brought  back  by  the  institution  of  this  court.  It  is  said  that 
anciently,*''  all  pleas  were  ore  Unusy  at  the  bar,  and  then,  if  any 
error  was  spied  in  them  it  was  presently  amended,  *'(;^)  But 
this  power  at  the  common  law  was  confined  to  the  term  at  which 


(U)  1  N.  R.  L.  397, 8.  17.  (e)  10  Mod.  88.    3  Caiaes,  233. 

'e)  id.  387,  s.  1.  (g)  10  Mod.  88. 

Jac.  L.  D.  tit«  Jeofails. 
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the  proceeding  took  place,  and  cODteqaently  could  not  be 
cised  after  continuance, (/i)  which  aosvren  to  the  adjottrDOieat 
of  a  justice. 

II.  This  common  law  power,  being  very  limited,  the  eUtote 
of  amendments  and  jeofails,  was  enacted,  which  so  £ir  as  it  is 
concerned  to  operate  in  a  justice's  coact,  we  shall  consider  ta 
its  application,  1,  to  process,  paooel  or  returo>  2|  to  Che  ver- 
dict, and  3,  to  the  judgment, 

1.  The  statute(t)  provides,  that  all,  which  appears  to  be  the 
misprision  of  the  clerk,  in  any  writ,  shall  he  amended,  and 
it  may  be  hence,  I  think,  laid  down,  as  a  general  rale,  thai 
wherever  the  juMice  commits  a  mistake  in  the  sammoos,  vrar* 
rant,  attachment,  &c.  as  in  the  date,  direction,  firm,  4^.  it  oaaj 
be  amended,  according  to  the  fact,  and  the  instractions  of  the 
plaintiff,  originally  given  to  the  justice,  in  rebttOD  to  the  issa- 
ing  such  process,      in  the  direction  ;  as  if  a  justice,  liring  in 
Saratoga  county,  nhonld,  by  mistake,  direct  his  process  to  may 
constable  of  Wasliinglon  county, (j  )  the  rest  of  the  process 
being  full  and  s^ignitkant.  So,  where  there  is  more  than  twelve 
days  between  the  date  and  return  of  summons,  provided  it,  in 
fact,  issued  on  the  ri^ht  day.(fc)     For  when  a  justice  is  direct- 
ed to  make  out  procet^s,  this  contains  an  implied  inUrnciioo  to 
make  it  out  correctly. (/)   And  proces^s,  issued  against  A  and  6, 
joint  debtors,  and  served  only  on  A,  the  real  debtors  being  A  mid 
C,  may  be  amended  by  insertinc;  C^s  name  in  stead  of  B.  fo  as 
lo  make  the  process  run  against  A  and  C,  in!^tead  of  A  and  B.(fn) 
And,   in  one  ra«e,  in  the  English  court  of  Common  Pleas,  the 
defendant,  wjios^e  real  name  was  Augustus  Richard  Butler  Dan" 
vers,  was  ai  rested  on  a  capias^  (which  answers  to  a  justice's 
process  to    bring   the  defendant  into  court)  by  the  name  of 
George  AugUi-rus  Richard  Datrvers,  it  appearing,  that  the  plain- 
tiff had  the  right  name,  by  an  aff)da?it  which  he  had  dni%vn  in 
order  to  hold  the   defendant  to  bail,  and  the  mistake     in  the 
name,  conhcque^.tly,  being  merely  that  of  the  clerk,  the  court 
amended  the  writ^  by  making  the  name  ric:ht,  even  tboogh  the 
bail  were  concernfjd  in  the  proceeding.(n)  This  was  after  service 
of  the  capias,  and  on  exception  taken  by  the  defendant.      Iq  sm 
earlier  ca^e,  in  the  same  conrt,  the  defendant  pleaded  a  misno- 
mer in   nbalemt^nt,  but,  it  appearing  that  the  ri^ht  name  «iaa 
given  to  the  clerk,  to   make  out  the  writ  hv,  the  qjistake   wjs 
amended. (r>)     In  the  K'ni»;'.s  Iknrh,   thf  writ  \va«  in  </«6(  onlir, 
whereas,  accu I ihi'g  to  the  forms  of  the  court,  it  hhould  hive 


th)  8  Co.  157,  &  vide  IS  John.  304.  (/)  2  Black.  RepT  918, 

ft)  1  N.  R.  L.  117,  8.  I.  (,„)  7  T.  R.  295. 

(J)  17  John.  63.  (n)  2  Bos   \!  Pull.  109. 

[*)  3  Wils,  454.  2  Black.  Rep.  918.  (o)  2  Vcntries,  46. 
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beeo  treipasM,  and  also  d^t :  The  cotirti  on  exception  taken, 
ordered  tre9pai$  to  be  m9erted«(|7)  Suppose  a  summons,  in- 
stead of  being,  to  appear  before  P  G,  o^  his  office  in  the  tozcn  of 
Saratoga  Springs^  should  be,  at  ki$  o/fice,  tiie  tOi^n  of  Saratoga 
^rings^  omitting  the  word  in  :  this,  or  any,  the  hke  mistake 
of  the  justice,  might  be  amended,  oo  exception  being  ta- 
ken.(9)  Judgment  against  Edward,  and  the  execiUion  against 
Edmund  by  mistake  :  the  English  Court  of  Common  Ple.iit,  or- 
dered the  execution  to  be  amended,  by  substituting  Ed:vard 
for  Edmund^  so  as  to  make  it  agree  with  the  judg(neut.(r) 

Id  a  Inte  case  in  the  Klng*s  Bench,  the  defendant,  whose  real 
name  was  Maurice  Jacob  Ilattz,  was  sued  by  the  n;ime  of  Mo^  ' 
setlsatc  Ihrtz,  He  pleaded  this  misnomer  in  abatement,  and 
the  court  ordered  the  writ  to  be  amended,  so  a^  to  be  in  the 
right  aame,  thou;^h  the  counsel  insisted,  that  thii*  woiilii  do  :iw8y 
all  pleas  of  misnomer,  and  in  the  argument  of  th^it  Ciiase,  the 
cases,  as  to  amending  mistakes  in  names,  are  very  fully  cited 
by  the  attorney  general  and  Marryat.^s) 

As  to  the  jnry  process,  or  venire,  if  it  be  of  the  proper 
place,  the  proper  action  and  between  the  proper  parties,  all 
other  faults  may  be  amended.  (()  And  a  %vrong  christian  name,  or 
sir  name  in  the  pannel,  may  be  amended,  if  proved  to  be  the  man 
intended. (ti)  A  direction  of  the  venire  to  an  improper  officer, 
as  to  any  constable  of  the  county,  if  the  venire  be  executed  by 
the  proper  otficer,  will  be  aided  after  verdict.(9)  And  the  Su- 
preme Court  have  laid  down  the  general  role,  that  irregulari- 
ties in  the  contents  or  in  the  execution  of  jury  process,  are 
ameDdable.(tv}  ^  ^ 

The  execution  may  be  amended,  by  altering  the  sum,  so  as 
to  mak(^  it  agree  with  the  judgment.(a;)  So  of  a  mistake  in  the 
ti*ne  of  its  return. (y)  So  the  return  of  an  officer  to  an  execu- 
tion, may  be  amended,  according  to  the  fact. (2)  An  execotion 
burnt,  or  otherwise  destroyed  by  accident,  may  be  supplied  by 
a  new  one. (a)  It  was  held  in  ooe^case,  that  an  execution  might 
be  amended  even  after  the  defendant  is  taken  apoo  it,(6)  and 
after  an  action  of  false  imprisonment,  on  account  of  its  irregu- 
larity, (c)  And  an  execntioo  was  amended  twice  in  succession^ 
10  order  to  make  it  correspond  with  the  judgment. (cl) 


fp)  t  Blac.  Rep.  463.  (x)  S  John.  ft9.  aCaines,  98. 

[q)  Cro.  Eliz.  644.  (y .  9  John.  386, 


[r)  B  trnes,  10.  /t)  5  John.  163» 

rj)  3  Maule  k  9elw.  450.  h()  3  id.  448. 

U)  Bac.  Ab.  tit.  amendment.  (D)  4.    (h)  id.  144.    2 


u)  id.  Sl  cases  there  cited,  o.  ^U)        (e)  3  Caines,  98. 
^^)  id.  13  John.  t2T.  (d)  Coleman,  69. 

\w)  Pr.  Kent^  Cb.  J.  1  Caine%  587. 


2  Blac.  Rep.  836. 
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Afl  to  the  return  of  the  officer    od  procesi,  if  defedire^  at 
may,  io  general,  be  amended  according  to  the  iact.(e) 

2.  As  to  the  Terdict,  if  the  justice  make  ft  misUike  in  enter- 
ing it,  he  may  correct  his  entry,  by  making  it  agree  witti  tli^ 
real  verdict ;  as  if  he  mistake  the  amount,  or,  wbfere  the  ?er* 
diet  is  for  the  plaintiff  on  one  count,  and  for  the  defendant  on 
another,  and  the  justice  enters  it  for  (he  plaintiff  or  defendBai 
generally,  and  so  in  like  cases.(/) 

3.  As  to  the  final  judgment,  a  mere  miscast  in  the  amomt  of 
costs,  or  damages  and  costs,  may  be  amended.(g') 


(e)  Vide  Daiton^f  sbertl^  c.  41,  &    (g)  3  BuUtrode,  114. 
ibe  cases  there  cited. 

(/)  ^'de  Bao.   abridg.  tit.  amend- 
nfttit.  (D)  5)  ft  th«  casm  tliere  cited. 


A  few  of  the  Tolloiving  cases,  &c.  were  omitted  by  mis' 
take,  ID  the  preceding  votame,  but  have  mofitly  beeo  re- 
ported since  thnt  part'  of  the  work  lo  which  they  relate, 
had  gone  to  press.  I,  therefore,  give  them  hare,  witb 
the   page  coDtaioing  the  head  to  nhich  they  belong.  . 

p.  13. — Though  consent  may  take  away  error,  it  cannot  conf«f 
jurisdiction.    PerKeot,  C.  J.  17  John.  171. 

p.  21,  &  370. — A  one  horse  naggon  with  a  spring  SG.itt  and 
IKinnellcd  sides,  and  which  is  not  used  lor  raiming  purpos- 
es, or  carrying  gooda,  ia  a  pleasure  C!irri;i5e  within  the 
meaning  of  the  act  to  estahtjsh  the  Seneca  Turnpike  ram/ 
company,  parsed  April  I,  IGOO,  (5  K.  &i  K.  cil.  L-  4U. 
423,8ess.  23,  ch.  78,9.  H.)  The  toll  thereof  ia  la  1-3 
cents,  and  no  penalty  is,  consequently,  recoverable  lor 
taking  ihul  sum.      18  John.  13!!. 

p.  38. — One  promises  another  100  dollars,  if  he  wilt  swoar 
that  it  is  due,  which  he  docs.  This  promise  is  bindiniTi 
though  the  affidavit  be  mistaken,  or  false.      18  John  337. 

p.  44. — A  special  agent  cannot  bind  his  principal,  by  any  act  be- 
yond his  nulhority  :  accordingly,  a  clerk  in  a  retail  store, 
cannot  sell  goods  out  of  (he  ordinary  course  of  retail  bu- 
siness. And  if  he  does  so,  the  purchaser  acquires  no 
right :  the  act  is  void.     18  John.  363. 

"  A  gentral  agent  is  a  person  nhom  a  man  puL"  in  hia 
place  to  transact  all  bis  bo-'ine-as  of  a  particular  kind;  as 
to  buy  and  sell  certain  kirid^  of  wares,  to  negotiate  cer- 
tain  contracts,  lie.  but  a  iptcial  a^enl  is  emxioyed  about 
one  specific  aCt  or  specihc  acts  only."  Paley's  Prin,  It 
Ag.  162,  3,  4.  Lond.  ed.  1819.  And  vide  15  East,  403, 
per  Ld.  Eltenborough,  C.  J. 

p.  39.-— Blood,  or  natural  affection,  is  not  a  anflicient  consider- 
ation lo  support  a  promissory  note, 'oc  other  simple  ese- 
catory  contract.     18  John.  145. 

p.  47. — Where  it  does  not  appear  that  a  publirk  agent,  in  mak- 
ing a  contract,  acts  eiprenMy,  or  ostensibly  as  b  palilick 
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agent,  it  will  be  deemed  a  private  contract.  13  Joha«  313. 
Vide  18  John.  122. 

p.  50. — Where  one  partner  assigns  all  his  stock,  the  partner- 
ship  is  dissolved  :  and  he  cannot  be  restrained  by  a  cove- 
nant in  the  articles,  from  exercising  the  power  to  make 
such  an  assignment    1 7  John.  625. 

p.  61. — Where  an  act  passes  to  divide  one  town  into  two,  and 
contains  the  usual  provision  for  the  division  of  the  poor, 
and  poor  money,  &c.  the  officers  have  no  power  to  bind 
themselves,  or  their  successors,  by  an  agreement,  tJiat  the 
whole  6f  the  paupers  or  any  of  them  shall  be  supported 
bv  both  towns.  18  John.  382. 

Overseers  are  not  personally  liable  upon  a  contract  for 
keeping  a  pauper,  &c.  if  it  do  not  appear  expressly,  that 
(hev  intended  to  bind  themselves  personally.  18  John. 
122'.  And  vide  13  John.  313.  They  should,  therefore,  be 
sued  as  overseers,  and  styled  so  in  the  proceadfogs  ;  ami 
so  of  any  publick  agent,    id. 

Where  a  pauper  is  removed  by  order  of  jnsticea  from 
one  town  to  another,  which  order  is  quashed  by  the  ses- 
sions, ^  no  action  lies,  under  any  circumstances,  to  recov- 
er for  the  keeping  of  the  pauper,  by  the  town  to  which 
he  is  so  removed,  though  he  be  there  taken  sick  and  be 
incapable  of  removal.     18  John.  407.  ^ 

f>.  74. — A   suit  will  lie  for  money  had  and  received  against  an 
officer  for  money  collected  on  execution,  without  any  pre- 
'  vious  demand.  18  John.  133. 

p.  88. — The  defendants,  pursuant  to  agreement,  indorsed  a 
blank  paper,  to  be  filled  up  with  a  note  of  2CM)0  dolltf«« 
but  which  the  plaintiff  caused  to  be  filled  up  with  ooe  of 
4000  dollars. — This  note  was  held  void.  18  John.  167. 

p.  95. — A  promissory  note,  made  as  a  gift,  is  void,  for  want  of 
consideration.     18  Johm  145. 

p.  92. — When  the  holder  fills  up  a  blank  indorsement  with  the 
name  of  an  indorsee,  for  the  purposes  of  collection  mere- 
ly, and  tl)e  note  is  returned  to  him  protested,  he  may 
strike  out  the  Special  indorsement,  and  make  it  payable  to 
himself,  and  sue  an  indorser  thercoti  in  his  own  name.  1% 
John.  230. 

p.    108. — A  demand  of  payment  upon  a  note,  payable  at  the 
bank,  on  the  day  it  falls  due,  though  aAcr  banking  boats,  it 
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sesdlar,  if  this  be  the  coarse  of  doing  business  at  the 
bank.  18  John.  230. 

p.  88. — After  a  note  is  made  and  indorsed,  though  the  maker 
alter.it,  without  the  consent  of  the  indorser,  so  as  to  make 
it  payable  at  a  particular  place,  at  which  place  it  is  demai  - 
ded,  this  is  sufficient  to  charge  the  indorser.  18  John. 
315.  But  this  decision  has  since,  I  understand,  been  re- 
versed by  the  court  of  errors. 

p.  112. — A  demand  of  payment  may  be  made,  and  notice  to  the 
indorser  given,  by  a  notary,  or  any  person  bavins:  a  parol 
authority  lor  that  purpose  ;  or  the  lawful  possession  of  the 
note  is  sufficient.     18  John.  230. 

The  earliest  possible  notice  to  an  indorser  is  not  neces^ 
Sary  ;  if  reasonable  diligence  be  used^itis  enough.  18 
John.  230. 

p.  163. — The  lien  for  freight  on  a  cargo  is  waived  where  the 
time  and  manner  of  paying  freight  is  regulated  by  stipula- 
tion in  a  charter  party,  especially  if  the  cargo  is  delivera- 
ble before  the  time  of  payment  arrives.     18  John.  162. 

p.  166. — Selling  goods,  or  even  carrying  them  to  an  auction  to 
sell,  is  a  conversion.    18  John.  163,  4,  per  Spencer,  C.  J. 

p.  167. — An  injury  immediate,  though  negligent,  will  sustain 
an  action  of  trespass,  (e.  g.)  negligence  in  managing  a  ves- 
sel, by  which  another  is  injured.   18  John.  257. 

p.  181. — An  action  on  the  case,  will  not  lie  against  the  captain 
or  commandant  of  a  company,  for  improperly  returning 
the  name  of  a  person  exempt,  to  a  court  martial,  by  which 
be  is  fined,  uoiess  malice  be  sbovvn.  1 1  John.  83. 

Nor  will  an  action  lie  without  shoTving  malice,  against 
the  inspectors  of  an  election  for  refusing  a  vote.  11  John. 
114. 

It  is  .the  duty  of  commissioners,  but  not  overseers  of 
highways  to  repair  bridges.  And  this  duty  is  not  abso- 
Tute,  but  qualified,  and  does  not  attach,  nnless  the  com- 
missioners have  mbney  in  hand  for  forfeitures  and  penal- 
ties, or  which  has  been  paid  over  to  them  qnder  the  direc- 
tion of  the  supervisors.  And  it  seems  that,  in  no  case,  is 
a  commissioner  or  overseer  liable  to  an  action  for  private 
damages  arising  from  not  repairing  a  bridge,  and  it  is  thQ.. 
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same  with  regard  to  roads.     Vide  opinion  of  Kent,   Cb. 
17  John.  446  to  458. 


p.   ]8S.-^An  action  on  the  case  lies  against  the  agents 

workmen  of  a  tarnpike  company,  who,  in  repairing  the 
road,  negligently  injure  the  owner  of  the  land  throng;^ 
which  it  runs.     18  John.  405. 

p.  186.^Where  a  chose  in  action  is  left  with  me  as  secarity 
for  a  debt,  I  am  not  accountable,  under  any  circamstances, 
for  refusing  to  take  a  collateral  article  in  payment  there- 
of, though  the  claim  thereon  be  lost  by  my  refusal.      17 
John.  639. 

p.  372. — Where  there  is  an  express  contract  for  a  stipalated 
\  amount  and  mode  of  compensation  for  the  services  reo- 

»  dered  ;  as  «  100  dollars  per  month,  and  7  tons  pririlege,'* 

the  plaintiff  must  declare  specially,  and  cannot  resurt 
to  a  general  count  for  work  and  labour,  4rc*  IS  John. 
173,  4,  per  Plait,  J. 

p.  484. — If  a  defendant  is  at  the  day  and  place,  offenn^  p«y- 
ment,  it  lies  with  him  to  6how  this  fact  ;  and  if  a  payment 
be  at  the.  bank,  be  must  wait  till  the  usual  time  of  daj  for 
presenting  notes  at  the  bank.     18  John.  2S0L 

p.  492. — Where  an  act  authorizes  a  turnpike  company  to  erect 

a  gate  near  a  certain  place,  erecting  one  2  miles  and  5-4 

distance  therefrom  is  not  a  compliance  with  this  prorisioo  ; 

^  and  does  not  entitle  the  company  to  toll.      18  John.  397. 

And  an.  action  for  money  had  and  received,  lies  to  recover 
back  toll  paid  at  such  a  gate.. 

And  when  such  a  company  have  power  to  erect  a  g^e 
at  a  place  to  be  determined  iif  their  discretion  :  haviog 
once  placed  the  gate,  determines  their  election,  and  tbey 
cannot  remove  it,  unless  there  be  some  pressing  aecewty 
therefor.     18  John.  397. 
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ABATEMENT,  PLEAS  IN, 

in  action  for  crop,  wbece  land  is  worked  on  shares^  204* 

are  valid  without  mentioning  any  place,  407. 

to  the  jurisdiction  of  the  court,  393. 
to  the  disability  of  the  person  of  the  plaintififi  39S. 

that  he  is  a  fictitious  person,  393, 

or  lead,  3^3, 

alien  enemy,  393, 

an  infant,  393, 

married  woman,  393. 
to  the  process  and  declaration,  393. 

suit  brought  in  wrong  town,  393. 

nonjoinder  and  misjoinder,  394,  395* 

not  married,  395 . 

that  suit  should  be  by  warrant,  394. 

by  summons,  394. 

that  process  issued  irregularly,  394. 

privilege,  394 

defect  in  process  or  return,  394« 

misnomer,  328,  9,  395. 
to  the  person  of  the  defendant,  394. 

a  married  woman,  394. 
10  the  action  of  the  process,  395. 

that  defendant  commenced  first  action,  in  which  plaintiff  is  oblige^ 
to  set  off  his  claim,  395.- 

when  this  plea  is  not  available,  395. 

another  suit  pending,  395. 

a  writ  of  errour  pending,  396. 

a  certiorari  brobght,  396. 
of  the  form  of  a  plea  in  abatement,  396  to  399. 
beginning  and  conclusion  of  a  plea  in  abatement,  399,  40O« 
forms  of  pleas  in  abatement,  401. 
to  the  jurisdiction  of  the  court,  401. 

accounts  over  ^00,  401. 
to  the'process  and  declaration,  401. 

misjoinder  of  tenant  in  common,  401.  (tee  action  *  ' 

remarks,  401. 

non-joinder  of  joint  tenant,  402.  1 

remarks,  403.  ' 

same  plea  in  trover,  403. 

remarks,  403. 

non-joinder  of  tenant  in  common,  in  trespass  on  lands,  404. 
this  plea  cannot  be  tried  by  a  justice,  404. 
though  it  is  matter  of  right.  404. 
how  this  plea  is  to  be  disposed  of,  404. 
in  assumpsit, 

non-joinder  of  a  joint  promisor,  404. 

remarks,  405. 

non'joinder,  and  the  general  issue,  405. 

remarks,  405. 

non-joinder,  and  statute  of  limitationsj  401^ 
In  debt  on  bond, 

non-joinder,  how  plpaded,  406. 

plea,  of  misnomer,  407. 

remarks,  407, 
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ABATEMENT,  PLEAS  IPT, 
to  a  warrant, 

that  defendant  is  a  freeholder,  &c.  408,. 
*  remarks,  408. 

that  suit  is  commenced  in  a  wrong  town,  409» 
remarks,  409. 

plea  of  privilege  as  an  attorney  of  the  S.  C.40i9. 
remarks.  410, 

of  pleading  an  improper  service  in  abatement^  4^0^ 
or  an  imperfect  return,  410. 
plea  that  plaintilTis  a  married  woman,  4ll. 
remarks,  411. 

that  defendant  is  a  married  woman,  411. 
forms  of  pleas  to  the  action  of  the  process,  41U 
another  suit  pending,  411. 
a  previou*»  suit  hy  defendajit,  41S. 
remarks,  412,  413. 

of  the  replication  to  a  plea  in  abatement,  413^    (9cm  repUcai»m%.) 
ABBREVIATIONS, 

explanations  of  those  used  in  lawbooks,  viii. 
ACCEPTANCE, 

of  bill  of  exchange,  9A, 

by  writing  or  parol,  84, 
absolute  or  condUional,  84. 

when  bill  payable  at  sight  should  be  presented,  in 
when  bills  in  general  should  be  presented,  J0£. 
ACCORD, 

without  satisfaction  is  nn  bar,  475. 
what  is  an  accord,  474. 
ACCORD  AND  SATISFACTION,  474,  121. 
what  a  mounts  to  one ,  474. 
what  is  a  good  one,  475. 
plea  of,  475, 
ACCOUNT  STATED,  (see  rfcc/ara/io?*.) 
ACCOUNTS,  BOOKS  OF, 

how^far  evidence  for  the  party  keeping  th*m,  ^4. 

ACTION, 

whatactions  cognizable  before  a  justice,  9« 

debt,  and  when  it  lies,  9.     (see  Mt.) 

detinue,  9. 

when  it  lies   10.    (see  detinue) 

covenant,  9. 

when  it  lies,  KK     (see  covenant?^ 

trespass  on  the  case,  9. 

when  pro;)er,  10.     (pee  trespass  on  the  case.") 

trespass,  9. 

when  it  lies,  11.     (see  trtfpoi*^ 
(see  declaration,) 
local,  11. 

when  confined  to  county  where  ctuise  of  action  aro9«,  ll 
by   town,  and  other  officers,    a^jiinst  their  predecessors Vor  iMt- 
ney,  50,  51,  .  *  ""^ 

7Ut/am,  21. 
popular,  21. 

S^see  Joi7id€r  of  actions.) 
(see  misjtnnder.) 
when  it  may  be  brought  on  promise  of  indemnity,  152. 
may  be  abated  in  part,  4Ul,  402. 
ADJOURNMENT, 

upon  return  of  summons  or  attachment,  50. 

upon  return  of  warrant,  504. 

in  other  cases,  505. 

when  adjottruQient  may  be  had  on  oath  of  defendant,  Sqs. 
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XWOTRNMENT,  ^^^^         issue  without  procesv^O*. 
oo  leturn  of  summons  or  attachment,  505. 
where  cause  has  been  once  adjourned  on  oath,  505. 
Temarks  on  adjourning  in  the  four  last  cases,  506  to  509. 
how  long  parties  are  bound  to  wait  after  time  «;PPOinte^509 
how  loni  justice  may  hold  his  court  open,  and  give  ume  without- 
adjourning,  509. 

form  of  oath,  500. 

nartymustfirst  exhibit  his  account,  510,  512. 

m^ist  inake  oath  that  he  has  done  so  to  the  best  of  his  ability,  511. 

form  of  oath,  fill. 

when  he  must  give  security,  5iz. 

what  security  will  answer,  512. 

how  its  competency  ia^determined,  5iJ. 

oath  of  competency,  511. 

form  of  security,  514,  515.  '  ..     ric   etc 

what  is  an  appearance  within  the  terms  of  security,  515,  SU. 

when  adjournment  is  a  discontiuuance,  517. 

ADMISSIONS, 

when  evidence,  5TO  to  &v». 

ADULTERY, 

action  for,  186  to  188. 

AGENT, 

(see  principal  and  agenU) 
AGREEMENT, 

(see  eontractJ) 
ALTERATION, 

in  terms  of  contract  by  consent,  431. 

how  far  a  defence,  431. 
AMENDMENTS  AND  JEOFAILS, 

statute  of,  considered  in  its  application  to  a  justice'i  court,  69j3. 

when  pleadings  may  be  amended,  693. 

when  and  to  what  extent  amendments  are  allowed  by  the  8tat;> 
ute,  696. 
ANIMALS  TAME, 

aciion  for  injuries  done  by,  182,  183. ' 

their  young  to  whom  they  belong,  160. 
ANIMALS  WILD, 

trover  lies  for,  159. 

nature  of  property  in,  159, 160. 

action  for  injuries  done  by,  183. 

their  young  to  whom  they  belong^  160^ 
APOTHECARY, 

of  the  action  for  his  services,  &c.  68.. 
APPEAL, 

when  proper,  688. 

form  oi  notice  of  appeal,  689. 

form  of  appeal  bond,  689. 

indorsement  thereon,  690. 

form  of  notice  of  appeal  to  constable  or  gaoler^  690. 

form  of  return  upon  appeal,  690,  691. 

what  matters  the  justice  ought  to  return,  692. 

admissions,  692. 

documentary  evidence,  692. 
'APPEARANCE, 

of  the  plaintifTs  neglect  to  appear,  288. 

one  hour  usually  allowed  for  parties  to  appear,  288> 

may  be  enlarged  on  reasonable   cause  shewn,  288. 

plaintiff  must  be  present,  or  justice  cannot  ^ve  judgmeot  lor  btok 
290,291.  "^     .     '  mr     J     •  «^ 

how  parties  are  to  appear,  290, 
iu  person,  290, 
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APPEARANCE, 

except  infiantSy  390, 

and  carporatiouB  aggregate,  290, 

idiots  and  lunatics,  how  to  appear,  290. 

married  women,  290* 

infant  executor,  290. 

when  defendant  mutt  appear  before  judgoeiit  oan  be  pWQp  9>»- 

in  case  of  judgment  by  confession^  ^1. 
by  attorney,  .291  * 

who  may  thus  appear,  291. 

by  whom,  291,  292. 

all  persons  may  be  attornies,  292^ 

except  justices,  292, 

constables,  292. 

how  far  these  may  appear,   292.  '^ 

attorney's  power  may  be, 

written,  292. 

or  parol,  29i, 

how  proved,  292.  ' 

may  himself  be  a  witness,  292. 

may  be  a  subscribing  witness  to  his  pbwer,  292. 
fprms  of  warrants  of  attorney, 

to  prosecute.  293,  294. 

to  defend,  293,  294.        * 

should  be  empowered  to  release  witnesses,  295. 

how  to  do  this,  295. 
by  next  friend  or  guardian,  295. 

infants  must  appear  by,  295, 

otherwise  it  is  errour,  295. 

who  may  be  guardian,  &c.  295. 

how  far  liable  for  costs,  295  to  297, 

remedy  for  costs  against  prochein  otnjf,  395  to  297. 

when  want  of  appearance  by  guardian  is  cureci,  291, 297, 59f . 

how  to  determine  whether  party  is  an  infant,  297,  8. 

plaintiff  should  see  that  a  guardian  for  defendant  b  appetnted^S^r 
modeandforn\ofappoini!ng,  299, 

for  plaintiff,  299,  300. 

for  defendant,  301. 
ARBITRAMENT  AND  AWARD, 

(see  arbiiralioru) 
ARBITRATION, 

and  award  is  final  and  concltttive  between  the  parties,  470, 
as  to  what  matters,  470. 
even  more  conclusive  than  a  verdict  or  jodgnebt,  470. 

of  the  mode  of  submission,   470,  471. 

how  arbitrators  should  proceed,  471,  472. 

award  should  be  certain,  472. 

how  to  compel  the  attenda  nee  of  witnesses,  47S. 

form  of  oath  to  procure  flS^bpsna,  473. 

form  of  subpccna,  473. 

how  to  proceed  againnt^witness'for  non-attendance,  473. 

form  of  witness'  oath,  '^4.» 

form  of  arbitrator's  oath,  ^4. 
ARREST, 

what  amoiTiitn  to  02e,  l3l. 

how  far  the   officer  has  a  right  to  break  doors  in  order  to  aiiefta 
181,278,279. 
certain  persons  are  privileged  from  arrest,  277. 

ambasssdors  and  other  public  ministers,  their  setvants,  Itc.  2*7. 

members  of  congress,  277. 

of  state  legislature,  277. 

attornies,  counsellors,  SiQ.  2?*. 

maxjfied  women,  277. 
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yoteri,  277. 

inUitU  iDen,277.  -« 

Dou-comipiMioned  officers  and  privates  of  the  U.  S.  army,  377. 
non-comfnissioneci  officers,  myscians,  seamen  and  marines,  a78i 
parties  to  a  suit,  witoekseS}  jurors^  Alc.  278. 

ba»*.  278.  , 

others  attendiDg  court  on  necessary  business,  *t9, 
pannot  be  made  on  Sunday,  278. 

but  defendant  may  be  retaken  on  that  day,  278. 
what  portion  of  time  considered  Sunday^  278. 
how  made,  280. 

constable  aeed  DOt  be  the  hand  which  arrests,  28U, 
how  he  may  confine  defendant  after  the  arrest,  280.  ^^ 

may  take  the  power  of  the  county  tjo  aid  in  the  arreit,  a^ 
ASSIGNEE, 

may  arbitrate  in  his  own  name,  45, 
ASSIGNMENT,  35. 

what  demands  may  be  assigned,  3*# 
effect  of  such  assignment,  35. 
promise  to  an  assignee,  35, 
how  an  assignment  may  be  made,  3o« 
notice  thereof,  35,  38.  • 

how  far  the  assignee  will  be  protected,  36,  37. 
right  of  set  off  between  assignor  and  assignee,  37. 
ASSIGNOR  AND  ASSIGNEE, 

(see  assignmerU.) 
ASSUMPSIT,  ACTION  0F,« 
(see  contract.^ 
Ties  upon  unsealed  contracts,  parol  or  written,  37. 

on  contracts  of  sale  and  bailment,  37.  ^. 

on  a  promise  for  my  benefit  though  made  to  another,  w. 
when  against  stock  holder  of  a  turnpike  company,  W. 
against  sheriff  for  pric^  of  goods  sold,  40, 
for  balance  of  money  due  on  a  covenant,  40, 
against  sheriff  on  rule  to  pay  money,  ^'      ^ 
on  a  promise  to  pay  costs  of  motion,  taxed,  40, 
where  two  agree  to  be  at  equal  expense   and  one  pays  tM 

whole,  40, 
on  e  bet,  41,  .^ 

on  contract  payable  in  different  instalments,  ^u 
IB  the  proper  remedy  on  special  agreeraenis,  51  to  53.       .^^^-^^^  a-irf 
(see  ^raets  ipeciai,  goods  iold  and  ddwtnd,  goods  frorgauMrf  ofW 
Mid.) 
lies  for  land  sold  and  delivered,  54.  xa  ka 

deod  not  conclusive  that  consideration  is  paid,  54  «*n«ii 

(see  utorkj  labour  and  sgrmces,  tnoney  had  and  reeMta^  mowy 
paidyloid  <mt,  Ue.  money  lent,  &©►  ia»  and  oetMpaUon.)  .    , 

lies  on  various  contracts  in   the  course    of  a    suit    in  a  jusuco  a 

^""IwJmi  0/  exchange  and  prqmmory  notes,  declarations,  balance-', 

strutJc) 
is  the  proper  lorm  of  action  on  a  warranty,  172? 
(see  aeclaration.) 
ATTORNEY, 

(see  appearance.) 
must  pursue  his  authority  strictly,  43.     ^ 
agreement  by  him  in  his  own  name  is  void,  ^- 
hh  >uld  be  in  the  name  ol  his  principal,  ^^* 
of  the  action  for  bis  fees,  64,  65.  ^    65 

negligence  is  no  defence  to  the  action,  6^i  ^  > 

89 
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BILLS  OP  EXCHANGE. AND  PROMISSORY  KOTES^ 

who  may  b^  parties  to  a  bill  or  note,  H%  , 

an  infant  cannot,  88.  I 

^  effect  of  his  Indorsement^  88,  | 

^  may  bind  bimaelf  as  a  p^rtj  by  a  promiae  after  oomiiig  of  mgtp  S^ 

89. 
'    ttarried  woman  cannot  be  a  party,  89. 

(see  husband  and  tft/e.) 

when,  though  void  as  to  soroe^  it  will  bind  other  partleSy89L 
how  negotiateriy  90. 

by  indorsemeot,  if  payaole  to  order,  90, 

by.  delivery,  if  payable  to  bearer,  90^ 

or  indorsed  in  blank,  90, 

who  has  the  right  of  transfer^  90. 

time  of  transfer,  90. 

before  or  after 'due,  90. 

when  after  being  paid,  90,  91, 
payable  to  bearer,  or  indorsed  in  blank,  assignable  by  iadoijment,  dt 

delivery,  91. 
when  transferrable  by  indorsement  only,  91. 
negotiable  here,  though  made  where  not  negotiable,  91. 
form  and  effect  of  iiidorseroentt  91  to  93.    (see  indmr9tmeniJ) 
consideration,  how  and  when  ioquirable  intOy  93. 
import  a  consideration,  93« 
none  need  be  stated,  93. 

though  otherwise  of  a  note  not  payable  in  money,  99^ 
end  in  action  on  bills  or  notes,  consideration  may  bt  iaqniied  iato^  99^ 

as  between  the  original  p&ities^'  94,  96, 

or  persoTfS  suing  for,the****<^'n«t,  94,  96, 

or  where  holder  has  notice,  94, 

instances  of  failure,  and  illegality  in  consideration,  di. 

partial  insufficiency  of  consideration,  94,  95. 

whether  partial  failure  of  consideration  may  be  shewn,  9€. 

note  made  as  a  gift,  95,  698, 

or  in  consideration  of  blood  or  affection,  697, 
but  not  when  holder  gave  fair  value  before  due-,  95, 

though  be  knew  the  want  of  consideration,  8^ 

unless  he  knew  of  fraud,  95. 

though  otherwise  if  he  gave  no  value,  95. 

when  holder  caA  recover  only  what  he  gWes  for  paper,  95,  9tt. 
CQpsjrleration  not  examinable,  to  defeat  innoceni  or  bona  fidit  hoKi«x^ 

96,  97. 

who  will  be  presumed  so  till  contrary  shewn,  97» 

otherwise,  if  be  gave  nothing,  97,  98, 

or  a  mere  colourable  consideration,  97,  98^ 

or  has  notice,  97,  98, 

or  took  paper  after  it  was  dae,  97,  98. 

he  then  stands  exposed  as  an  original  party,  97, 98. 
defendant  may  then  shew  a  set  off,  98, 

want  or  insufficiency  of  cotiSideration,  98 , 

illegality  or  fraud,  &C.98. 

innocent  holder  may  be  thus  defeated  where  note,  Iec»  is  void  by 
etatute,  98. 
as  for  usury,  98. 
gaming)  98. 

against  what  parties  valid  in  such  case,  6V« 
when  deemed  usurious,  98. 
when  consideration  questionable  upon  a  ntite,  &c.  payable  on  demand, 

99. 
vhen  a  good  objection  that  plaintiff  holds  Dots.  &c»  Bwrtly  as 
99,  103.  <.  ^ 

-kfUkiUor  Mi€j  remedy  upon,  99^ 
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.(ILLS  OF  EXCflANGE  AND  PROMISSORY  NOTES, 
obligations  of  the  parties,  101. 

diawc,  10 «,  lOi,  ^ 

Indorser,  10  J, 

acceptor  of  a  bill,  102,  W. 

maker  of  a  note,  102. 

liable  without  demand,  in  all  cases,  102,  103. 

drawee  is  not  liable  on  the  bill,  117 

how  acceptor  or  maker  may  be  discharged,  103, 104. 

they  cannot  object  that  bill  has  been  pnid  by  iiiLiorser  to  indorsee, 

where  suit  is  proceeedtng  for  the  benefit  of  the  former,  lOS. 
they  are  liable  for  interest,  103. 

for  whole  face  of  bill  or  note,  though  bought  at  a  discount,  104. 
on  firm  for  private  debt  of  partner,  prima  facie,  hiuding  on  fiim,  104. 
obligations  of  drawer  and  indorser  of  a  bill,  after  acceptance,  and  of 
the  indorser  of  a  note,  104. 
that  bill  er  note  shall  be  ji>aid  on  due  demand,  104. 
not  liable  for  costs  of  suit  against  other  parlies,  104.      .< 
liable  to  indorsee  only  for  what  be  paid,  104. 
when  un  indorsee  may  write  a  guaranty  over  blank   indorsement, 
104^  105. 

engagement  of  both  drawer  and  indorser  is  conditional,  tbat^Ql 
or  note  shall  be  demanded  when  doe,  104. 
when  payable,  105. 

When  drawn  payable  on  demand,  105, 
or  no  time  is  mentioned^  105,  106^ 
at  sight,  105,  106, 
at  a  day  certain,  106, 
so  long  after  sight,  106. 
after  demand,  «ec.  106, 
when  days  of  grace  are  allowed,     (see  days  af  grdcs.^ 
Iiow  to  be  demanrfed,  107,  108, 
by  whom,  107, 
of  whom,  107,  108,  6&9, 
at-what  place,  107,  108. 
when  waived,  108. 
how  when  indorsed  after  due,  114, 
Jiow  if  note  fall  due  on  Sunday,  108, 
or  4th  July,  108, 
or  religious  festival,  109. 

sufficient  if  demancied  according  to  course  of  business  at  the  bank« 
698,  699* 
•ume  steps  necessary  to  charge  drawer,  as  those  to  charge  indorser, 
108. 

except  where  drawee  has  no  effects  in  his  haorfs,  108,  109,  110. 
similarity  between  drawer  and  indorser,  108. 

«f  notice  of  non-acceptance  of  a  bill,  where  drawee  has  no  effects,  108 
to  110. 
in  other  respects  rules  are  same  ds  those  relating  to  non  paymeu^     ^ 

Jll. 
of  notice  of  non  payment,  11  If 

form  of,  111,112.  ,^, 

by  whom  it  must  be  given,  112,  699. 
to  whom  it  should  be  given,  112,  113,  115. 
how  prcpaied,  examined  and  transmitted,  112. 
'wh6n  it  khould  be  personal,  112. 
when  by  mail,  1 12. 

mail  of  next  day  after  demand  sufficient,  112,  699. 
how  notice  should  be  tlirectcd,  113. 
must  not  be  given  before  demand,  113. 
bow,  when  indorser  Is  dead,  113. 
what  will  excuse  regular  notice,  113,  114. 
W  notice,  &c.  where  pai)cx  was  Indorsed  aficx  due,  114 
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BOXS  or  £XCHAKG£AND  PROMISSORT  NOTES, 

when  aIter<aion  will  avoid  them,  88,  .699. 

drawn  to  be  discounted  by  ose,  may  be  diacouiited  by  «Aotb«T,  9f 

due  notice  will  eonoetimes  be  inferred  from  circumtutaoe*,  115. 

how  notice  should  be  «^ated  in  declaring.  115, 

of  notice  when  pan  is  paid  at  the  day,  118. 

notice  from  one  enures  to  the  benefit  of  all,  117. 
Boldec  may  sue  all  the  parties  at  once,  115,  129  to  13^ 

in  separate  suits,  115, 129,  to  132, 

and  pursue  the^i  to  judgment  and  execution,  115,  IIB. 

bow  he  should  proceed  to  save  his  costs,  115, 116,  129  to  192. 
pnties  may  arrange  matters,  so  as  to  make  one   suit  answer  for  i^ 

whole,  116, 
Haw  parties  may  be  discharged,  117. 

not  by  receiving  part  pay,  117, 

onfess  holder  give  time,  117. 

e&ct  of  giving  time,  il7,  118,  119. 

of  compounding  wiil^  or  diichar^Dg  any  of  tbe  pattieJS  ^1^ 

will  not  discharge  parties   in  interest  if  done  by  tbeir  assent. 

There  is  no  obligation  of  active  diligence  in  tha  faoMer  to   sac 
but  he  may  lie  by  as  long  as  he  pleases,   and  caooot  be 
hurried,  119,  120.. 
wh^n  a  party  otherwise  discharged,  is  bound  by  a  ssbsequeai 
promise  to  pay,  120,. 
or  other  act,  liO, 

and  what  act  or  promise  shall  be  coastmed  a  waircr  of 
holder's  laches  in  demanding  paymsDt,  or  emiM  no- 
tice, 120,  521, 
w&en  considered  payment  of  a  debt,  121. 

when  received  at  the  time  debt  is  contracted,  121,  122,  n.  (1) 
when  received  for  a  precedent  debt,  122. 

tbe  doctrine  and  cases  on  these  two   beads  considered,  121   to 
127. 

when  a  bill  or  note  is  evidence  under  the  money  counts,  127, 1'ZS. 
English  rule  confines  this  to  the  immediate  parties,  127,  128. 
but  ill  this  state,  there  is  no  such  distinction  and  they  are  tvi- 
dence  under  the  money  counts  in  all  cases,  367,368.  (sec  de- 
claratian) 
a  merchant's  clerk  as  such  has  no  authority  to  sign  for  bis  fi»aster,  4> 
bow  far  one  partner  may  draw,  accept  or  indorse  for  tbe  firm,  48,  49. 
his  uote  will  be  intended  in  th^  coutse  of  partneribip  dasJ,   uU 
contrary  be  shown»  50. 
BOND, 

(see  deSf,  action  of,  ) 
BOOKS  OF  ACCOUNT, 

when  evidence  for  the  party  kcepingthem,  584. 
charges  must  be  matter  of  book  account,  v84, 
not  money,  i>84,  585. 
pi  oof  preliminary  to  receiving  them,  585. 

are  merely  evidence  for  the  consideration  of  a  jury,  5do,  5$^. 
circumstances  which  determine  tlieir  competency  aud    cicdibility 
consid^ied,  585  to  583. 
CARRIACES, 

meelini'.  in  hi;;hwar,  mu6t  turn  to  the  righl,  167. 

but  Otic  li'ds  no  rij^hl  to  cross  over  and  interfere  with  carriage,  bcrausa 
it  i&  oil  the  wrong  side,  167.     (see  wag^otu) 
CARRIER, 

what  is  a  delivery  to  him,  30,  n.  (1)  -. 

when  answernhle  for  loss  of  goods,  34. 
(see  common  carrier,) 
CATTLE,  • 

of  trespass  for  an  injury  done  by,  204  to  215^ 
power  o2  town  overlings  cOncerning,207. 
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CERTIFICATE, 

of  justice  to  prove  bis  proceedings,  o62* 
form  thereof,  563,  564. 

of  clerk^s  certificate  of  autbentjcatioay  S65.      ^ 
of  what  it  is  evidence,  663,  565. 

effect  thereof,  563. 
of  town  clerk,  to  prove  constables^e  surety  covenant,  S6Bi  ^ 

form  thereof,  3^. 
effect  of,  366. 
CERTIORARI, 

when  it  lies,  680. 

justices  should  return  thereto  immediately,  680,  661, 
form  of  return,  Sic,  68]  to  683. 
justice  must  -obey  writ  at  bis  peril,  683. 
what  be  should  return.  683,  684. 
how  return  will  be  construed,  684. 
of  amending  the  return,  384,  to  686. 
form  of  supplemental  return,  686. 
when  certiorari  stays  eiteentioo,  686. 
form  of  notice  thereof  to  constable,  686,  687. 
when  execution  may  proce^,  687. 
without  security,  1687. 
with  security,  687. 
form  of  bond  of  security,  687. 
how  competency  oT  security  dttecminedf  687. 
CHALLENGE, 

when  to  be  made,  532,  536. 
n>  the  array,  532. 

to  the  favor,  532,  533. 
principal  challenge,  5321 
tQtbe  polls,  534. 

principal  challenge,  5S4i 
to  the  favour,  534,  to  536. 
manner  of  making  challenge,  536. 
how  tried,  536. 

oath  to  witness,  536. 
of  triers,  537. 
'        how  they  are  to  £nd,  537. 
judgment  thereupon,  537. 
if  to  the  polUi  for  favour,  537. 
oath  of  triers,  538. 
how  they  are  to  proceed,  538. 
a  justice  Is  not  liable  to  be  challenged^  %  t^. 
CHECK, 

form  of,  83. 
CHILD,  {$ee  parent  and  dtHd.") 

when  a  witness  for  parent,  58^ 
CHOSE  IN  ACTION,  35. 

assignable,  and  the  effect  of  an  assignment  tbexeol^  35. 

(see  asHgnm€nt.')  ^ 

justices  tnd  constables  prohibited  from  buying.  Ml.  . 

left  as  security,  holder  not  obliged  to  receive  a  collateral  artici^in 

payment,  700. 
CLERK  TO  A  MERCHANT,  .^ 

has  no  authority  ai  such  to  sign  notes  fee.  for  his  aaaster,  J^. 

cannot  sell  goods  out  of  the  ordinary  course  of  buaintss,  hJi* 
COLLECTOR, 

(see  money  paid,  Ac.)  

COLLECTOR  OF  A  BRIDGE  COMPANY, 

wrhen  compelled  to  repay  money  received  wxongfully,  *e. 
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COMMITTEE, 

of  a  clwb,  party  or  society, 
liable  personaUy  for  necessaries  and  acconunodatiooi  ia  h^hmlTbi 

their  principals,  68. 
th'-ir  host  is  uot  bound  to  look  to  any  body  •Isa.  58. 
COMMITMENT,  * 

form  of,  for  contempt,  16,  17,  551,  * 

COMMON  CARi^IER,  (see  earner.) 

who  shall  be  deemed  common  carriers,  34,  lu  (8) 

of  his  Hen  on  goods  carried,  for  price  of  carriage,  162. 

CONDITION  PRECEDENT,  (see  eovaianU  goods  bargained  and  s»hi  ^ 
CONFESSIONS,  lo  *  *«»w 

when  evidence,  576. 
CONSIDERATION, 

when  it  must  be  stated  in  declaring,  85. 
must  be  legal,  132. 

instances  of  illegal  considerations,  132,  ^c. 

commission  ofa  crime  or  misdemeanor,  132,  133: 
trespass,  132, 133. 

concernine  cohabitation  or  prostitution,  133. 
in  restraint  of  trade,  133, 

of  marriage,  133. 
to  maintain  or  defend  suits,  133, 
to  escape  from  any  kind  of  process,  133,  134. 
gaming  contracts,  134. 
'  fraud,  134, 

innholders  trusting  persons  improperly,  134,  135, 
whether  contracts  made  on  Sunday,  are  void,  135, 
usQry,  135.  (sec  usury) 
'    eonsideration  is  the  price  or  motive  of  the  contract,  2$. 
an  agreement  without  is  void,  26 
but  a  trifling  consideration  is  sufficient,  26. 
moral  obligation,  26. 
past  cousideration,  26.  ^ 

must  be  on  request,  26, 
no  consideration   necessary  on  a  sealed  contract,  26. 
cousidera lions  reducible  to  three  heads,  26,  27. 

illustration  of  the  doctrine  relating  to  the  sufficiency,  and  htstilR^;*^* 
of  consideration,  38,  39,  40,  !52,  134.  ^  "wumcjeccy 

promise  to  pay  in  consideration  of  swearing  to  the  debt,  biodinr 

blood  or  natural  affection  not  sufficieut,  697. 
CPNSTABLE,     (see  money  paid,  &c.) 

prohibited  from  buying  noies  and  other  cboses  Jn  action,  io  coder  to 
prosecute,   141.  ^       **«««:*  lo 

how  to  justify  under  an  appointment  by^three  justices^  491. 
the  effect  of  such  an  appointment,  491. 
Avhcn  he  must  justify  by  special  pica  or  notice,  491, 
or  may  justify  under  general  issue,  423.  n.  (8) 
,        if  sued  with  party  ought  to  justify  separately,  491. 

when  sued  by  defendant,  need  show  nothing  more  tAaa  execution, 
what  he  may  shew  in  his  defence  when  sued  for  neglect,  663. 
of  the  action  against  constable  and  sheriff  foj  not  CQilectii^ 

or  suffering  an  escape  therefrom,  676. 
liable  for  voluntary  escape,  though  30  days  be  not  expired,  67T. 
^vhat  plaintiff  must  prove  in  action  against  constable,  tc.  upon 
cution,  677.  '^ 

when  coustable^  &c.  liable  for  interest,  678. 
CONSTABLE, 

when  liable  for  false  return  on  execution,  678* 

Avhea  I: is  sm't'ties  liable,  ^78,  679. 
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CONSTABLE^ 

when  coniuble  may  take  nturity  of  defendant,  €7d« 
of  hit  remedy  agaiBft  the  party  evcaping,  679. 
IbriD  of  his  surety-coven  aniy  679. 

mast  pursue  statute  strictly,  67d. 
must  deuin  defendant  on  warrant  till  discharged,  S|9 
OONTEMPT  OF  COURT, 

how  punished,  16^  17,  ^9,  (MX 
justice's  power  to  punish  for«  549. 
what  amoonts  to  a  tontempt^  SSO, 
form  of  convictioa,  fi51. 

of  commitment,  16, 17,  ^1^  ,Si^^ 
CONTENTS,  19. 
CONTRACT, 

defined,  25.  (see  *akf  baihnenf,  Mij  eofiHitefoftton) 

is  express  or  implied,  25,  962.  36S. 

is  by  cpecialty,  25,  24,  or  perol,  25. 

between  cititens  of  belligerent  nations  not  binding,*4l« 

for  iUegal  objects  are  void,  IS2. 

to  pay  money  for  committing  a  crime,  1S2. 

to  commit  a  known  trespass,  1f)2,  133.  « 

otherwise  if  not  known.  IS2,  16d* 

with  a  view  to  cohabitulatioa  or  prostitution,  113* 

to  pay  for  billiard  table,  id. 

in  restraint  of  trade,  id. 
of  marriage,  id. 

to  maintain  suits,  id. 

to  favour  an  escape,  id. 
gaming  contracts,  96, 134. 
fraud,  134. 

with  innholders  when  void,  134« 
made  on  Sunday,  134.  (see  ronnderaftbn,  usury) 
alterations  lu  terms  of  by  consent,  is  a  dereoce  to  action  on,  431. 
illegal  or  impossible  to  perform,   or  become  so ;  how  far  a  defence^ 

431,  432. 

Erasures,  alterations,  &c.in,  when  they  avoid,  441. 
(see  frauds  sfahite  oJ\  larituig) 
rON  TRACTS,  JOINT  &  SEVERAL,   (sea  Joint  and  saetral  conlroctr.) 
CONTRACTS  SPECIAL, 
action  upon,  51. 

why  so  called,  51. 

how  to  declare  upon,  51,  52,  333  to  337,  341,  372,  557  to  SS^. 
proof  of,  51 ,  52,  333  to  337,  341,  372,  657  to  559, 
when  evidence  under  the  general  counts,  67,  eorrteted,  372, 769. 
CONTRIBUTION,    -  *  ^ 

joint  wrong  doer,cannat  sue  fdr,  80,  196. 
CONVERSION,  (see  trover.) 
CONVICTION, 

drawn  up  byjustice,  is  conclusive  evidence  in  bis  favour,  581« 

how  it  may  be  impeached,  581.  582. 
COPIES, 

^^-^S**®"  evidence,    (see  sworn  topiet,') 
COSTS,  639.  '^ 

what  costs  may  be  included  in  judgment,  639,  640. 

those  of  prevailing  party  only,  640. 

When  party  recovers  double  or  treble  costs,  699|  641^  64f^, 

{me  fees.) 

COUNSELLOR  AT  LAW, 

whether  an  action  lias  for  his  services,  65« 
Wbethei  he  if  liable  for  oeg]ligence   64. 

90 
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COVENANT,  ACTION  OF, 
when  it  lies,  K),  23. 

on  sealed  contractg,  10,  92 

to  p4jr  monej,  23 

eeuled  Icnse  for  reht,   W» 

quiet  eojoyment,  id. 

to  save  harmlefw,  id. 

to  make  a  title,  or  farther  amtfftnce  of  licit,  id. 

to  pay  taxes,  id. 

not  to  plough  meadows,  cmwnit  waste,  id. . 

on  other  usual  covenants  in  leases,  id» 

to  do  work,  dpltver  a  horse«  &c.  id. 

against  a  constable  and  his  sureties,  id.' 

a  father,  &c.  on  indenture  of  apprenticeship,  id.. 

how  instrument  should  tM  executed,  id. 

need  not  be  by  both  partieSy  id. 

(see  deelartUion) 
COVENANTS, 

mutual  covenants  considered  as  dtpendeator  iodepeadeoty  13,  Sf 
COVERTURE,  (see  tnarritd tooman.} 
CHOPS, 

land  is  worked  on  shares,  this  makes  a  tenancy  ia  coauaoa   of  the 

crop  between  landlord  and  tenant,  $04. 
when  the  tenant  is  entitled  to  bis  off-goin^  crop^  at  the  expiraciodi^ 

of  his  lea&e,  204 
DAMAGES, 

occnbioned  by  an  injury,  action  always  lies  for,  32 
on  a  If  sale  of  goods  not  paid  for  by  vendee,  34 

by  an  auctioneer,  55 
in  an  action  of  adultery,  188 

ou  the  case  for  seducing  daughter  or  servant,  Ig^ 
must  be  claimed  specinlly  in  declaration,  S52 
liow  thny  shouM  be  claimed  at  the  conclusion  of  the  dectaxatioa,  38IL 

590,352 

arr.oi*<li<i^]y  as  they  are  genera/,  or  special,  389,  93Z 
in  general,  615 

in  action  upon  contract,  815,  616 
liquldai'id,  whmi  deemed  so  by  the  contract,  616 
whi'ther  they  canexreod  penalty,  617 
on  bonds  or  contracts  of  indemnity,  6C7, 618 
in  an  acticm  against  tenant  for  not  repairing,  615 
for  nn»>--jejiye,-y  Jf  gocxis,  A'c.  618 

breach  of  warranty.  618 

(see  mttTtsf) 
iu'aa  9Ciic)n  for  a  wrong,  623 

vhen  ihey  shruld  be  exemplary ,623 
if  drtVndant^s  conduct  has  been  wilful,  niaiJciQua  ar    cr^cL 
623  ^ 

when  for  enticing  away  indented  servant,  62IB 
i'u  trover  or  trespass  for  ^oods,  623,  624 

tre5pat6on  lands,  624 

action  for  escape,  624.  625 
in  reference  to  the  time  when  the   action  is  commenced,  aod  the  fern 
of,  proceeding  for  the  same,  625 

whether  party  can  recover  more  damages  than  he  claims,  (?25. 

be   can   recover  no  damages  except  those  which  arose  before  sait 
brought,  625,  626,  353 

of  assessing  the  damages  when  there  are  feveral  defeadaaia^ 
627  ,  ^ 

li/bvv  appraised  on  distraining^  damage  feasant^  S39,  4# 


DAtJGHTER, 

action  for  sedacing,  1M,  193 

a  witnersfl  and  what  quefttions  laay  be  a«ked  ber,  192 

DAY, 

in  law,  19^timirs,  144 
DAYS  OF  GRACE,         f 
OD  bills  and  notes,  105 

not  allowed  wb«n  payable  on  demand,  105 
whether  upon  a  bill,  k,c.  payable  at  sigftt,  lOJL 
allowed  when  payable  at  a  day  certain,  106 
6t  80  long  after  date,  106 
after  sight,  106 
after  demand,  106 
ttt  aify  particular  dnf,  106  , 

how  computed,  106 
DEATH, 

when  it  abates  the  suit,  393 
»EBT,  , 

contract  of,  35 

of  record,  Id.  '      .  / 

DEBT,  ACTION  OF, 
when  proper,  9 

on  sealed  contract!  to  pay  money,  9,  19    . 
<         jodgments,  10,  19^  SO 
statute  penalties,  10^  30 
promiaes  to  pay  money,  10, 19 
on  bond,  19,  20i 

qui  tain,  SI.    declaration  should  slate  town,  345 
for  an  escape,  20 
(see  dedaraiien.') 
DEBTOR,  INSOLVEN  T,    (see  intohwt  debtor.) 
DECEIT,  ACTION  FOR, 

for  fraudulent  representation  of  igootfness  of  a  note,  58 

for  false  repreeent^tion,  4iy  whicb  credit  is  obtained  lor  a  third  persqi^, 

53    (see  declaraHioru) 
for  fraud  in  sale  of  horses,  172  to  179,  379  to  381    (see/raini) 
DECLARATION, 

general  requisites  of,  337 

'  most  agree  firith  process,  328 

In  names  of  patties,  id.    -      ' 
number  o/  plaintifi's,  329 
Dtimber  of  deCendants,  id. 
character  ol  parties,  251,  330 
certainty  required  in  stating  parties,  330' 
time  >aild  place,  331,  345,  356 
«  material  factSf  332^ 

commencement.  332,  337 
statement  of  cause  of  action,  332 

upon  special   contract,    333  to  837,  S\^  52,  67,  S72,  700,  557  t« 
559,  700  < 

contracts  under  seal,  337 
Ybrms  of  declarations,  id. 
in  debt,  338 

on  penal  statutes  generally^  347,  348 
on  judgment,  338 
remarks,  id. 

boud  to  pay  money,  339 
gol  bond,  id. 

against  constable  for  neglecting  execution,  341,  Z4S^ 
remarks  342 

ou  statute  of  usury,  id.  ' 

by  party  paying,  id.  196 
,  teiBark9>  3«,  §43        >     '  t , 
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DECLARATION, 

qui  IMI,  S44 
remarks^  343,  344 
on  statute  of  gaming,  S43 
by  overseers  of  poor,  344 
remarks,  345 
for  felling  liquor  without  licence,  Id. 

to  be  drank  without  recogoiaanc%  346 
remarks,  id*.  347  ^ 

on  statute  concerning  slaves  and  servaiUS|  34T-*S 
in  covenant,  349 
on  sealed  note,  id. 
on  indenture  of  lease  i«rrent,  id^ 
remarks^  349 — 5o 
for  not  repairing,  35Q 
in  detinue,  343 
in  assumpsit,  351 
on  special  agreements,  351,  333  to  3  37,  51,  &t,  €7,  373L  70Q,  5iT 
to  559. 

to  receive  plaintiff  into  defendant's  service,  351. 

remarks,  id. 

for  not  putting  up  a  building,  id« 

remarks,  352 

against  an  attorney  for  not  appearing  in  a  oaittCy  353 

remarks,  353—54 

against  vendee,  for  not  accepting  wbaftt,  354 

remarks  354-«5 

against  vendor*  for  not  delivering  vlieat,3SS 

remarks,  id. 

against  vendor,  on  warranty  ^fiOttodMss  in  i  hfifecy  3% 

remarks,  356—7 

another  form,  357   « 

on  exchange  of  horses,  357 

another  and  shorur  fortny  H* 
,     remarks,  357 — 8 
•gainst  bail^s,  358 

depositary,  for  not  taking  care  o^  and  safely  ratonuag 

entrusted  to  his  Qare,  id. 
mandaury  for  negligentlyiosiDgcoods  received  to  carry,  idL 
borrower  for  negligently  galling  tin  back  of  a  borrovrd 

359. 
pledgee  for  carelessly  losing  goods  pawned.  Id. 
hirer  for  riditig  a  horse  improperly,  359 — 60 
a  person  hired  to  work«  361 

a  watchmaker,  for  losing  a  watch  delivered  to  Wpftiry  id* 
a  farrier  for  badly  sh6eing  a  horse*  id. 
a  carrier  for  the  loss  of  a  bos,  362 
remarks,  id. 

for  breach  of  marriage  promise,  364 
on  inland  bills  and  promisbory  notes,  id^ 
on  bills,  id. 

payee  v.  drawer,  id. 

pa vee  v.  acceptor,  365 

drawer  v.  acceptor,  id. 

remarks,  id. 
on  promissory  notes,  366 

payee  v,  maker,  id. 

indorsee  v.  I  si  indorser,  id. 

holder  by  delivery  v.  makert  367 

indorsee  v.  2d,  i3d,  or  4th  indoieec,  ftc  i^ 

by  rooney.counts,  367 

wliich  are  universally  proptti  96i^ 

remaiksi  3$7— 8 
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common  countt^  369, 

geDeral  form  of,  369l>7Qi  " 

breach,  370 

for  use  find  occupation,  369 

remarks,  id. 

toll  of  bridge,  370 

of  turnpikt,  id. 
for  goods  bargamed  and  sold,  id^ 

sold  aod  delivered,  id. 
crops,  Azcsold,  371.  • 

necessaries  found*  Ire.  id* 
horse  meat,  ^c*  id. 
pasturing,  fee.  id. 

hire  of  horses,  carriages  oi  goods,  id. 

lighterage,  wharfage  or  ware  house  room,  i(!^  -  j 

the  good  will  of  busroess,  id. 
work  and  labour,  generally   id. 
work,  labour  and  materials  foundj  378 
remarks,  id. 
Qommon  money  counts,  id» 

money  lent,  id.  * 

paid,&c.  37S. 
had  and  raceivad»  id. 
on  account  stated,  or  balance  strack  upon  settlement,  id. 
QOinmon   counts,    how  to  render  declaration  short  by  coosoHdatinjg 
.'them  into  the  appearaooe  of  a  single  count,  i<t 
how  to  shape  declaration,  so  as  to  meet  the  case  of  parties  suing  e^ 
sued  in  special  characters,  id. 
of  surviving  creditor,  id# 
husband  and  wife,  id. 
assignees  of  an  insolvent,  374 
executor  or  administrator^  id. 

when  there  has  been  a  promise  to  one  of  those  p&rties  tbem^ 
selves, '376 
ft  teview  of  the  points  decided  on  certiorari,  in  relation  to  the  dulara^ 

iton  in  OMumptU^  in  a  justice^s  court,  376  to  377 
in  trespass  on  the  case,  properly  so  called,  378  * 

agaiast  an  attorney^or  negligence  in  not  putting  a  note  in  suit,  id. 
▼endor,  for  fraud  in  exchange  of  horses,  id« 
for  a  fraudulent  conceaUnent,  id. 
nsmarks,  379->80-^l 
best  form,  for  fraud  in  the  sale  of  goods,  361 
remarks,  362 

for  falsely  representing  a  third  person  as  At  to  be  trusted,  id. 
against  a  constable  for  an  escape  from  a  warranty  id. 
nmasks,  363 

for  not  arresting  the  defendant,  id. 
for  the  defendant's  dog  biting  sheep,  384 
■  remarks,  id. 
for  a  nuisance  in  erecting  a  hog  stye  near  plaintlflTs  hoine,  id. 
for  harboring  and  concealing  plalntiff^s  wife,  child  or  servant, 

384—5 
remarks,  385  .»•**.. 

for  debauching  the  plaintiff^  daughter  Jind  servant,  38o 
in  trover,  id.  .  ^         . 

remarks,  id. 
trespass,  366 
on  lands,  id. 
remarks,  486  to  366 
for  entering  jriaintiff's  bouse,  id« 
lor  the  battery  of  a  servant,  id. 
ft>r  adultery  with  the  plaiatiflPs  wife)  id. 
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DECLARATION, 

for  taking  goods,  388 
conclusloo  of  a  declaration,  389 

how  to  state  tlie  damages,  3V9, 390.  (set  ^ametgts^'^ 
of  the  use  of  several  couuts  io  a  ^^larttion,  390  to  S92  • 
DECREES, 

when  admissible  evidenes,  579 
DEFENCE,  (see  6ar) 
DEUVERY, 

passes  propertji  of  hill  or  note  j^yabla  to  bearar,  or  tadoffvcd  in  bbdk, 

but  does  not  create  an  obligation  like  indortement,  190 
when  it  is  incumbent  on  vendor  to  deliver  goods,  S54  (see  tales} 
when  an  offer  to  deliver  goods  is  a  condition  precedent,  53i$ 
what  is  a  good  delivery,  473 — 9.  (sec  tender^ 
actual  or  constructive,  2B 
when  necessary  to  bind  bargain,  id. 
DEMAND, 

of  acceptor  or  makftr,  wheA  necessary,  192—9  (sea  biQg  &f  erdUu^ 

and  promissory  notes) 
of  payment  to  charge  drawer  or  iodorser,  &c.  105 
Wben^and  bow  it  should  be  made^  105  to  110.  (see  '  hilb  of  exchangt 

and  prqniiMSory  notes.) 

when  demand  is  necessary  in  olfa«r  eases  before  actfbn  hroughtm  4S4  Ji 

486M^8ee /(inrffr)  ^^^ 

fsee  trover) 
DEM  U  RRER,  326,  499,        *         ' 

forms  of,  6CC— 1 
DEPOSIT,  (see  bailmerU) 
DEPOSITARY, 

for  what  de^rree  of  neglect  responsible,  32.  (see  boHnteni) 
is  answerable  if  he  use  Uring  deposited,  34 
MTINUE, 

when  U  licf,  10 
of  its  nature  and  usei  22 
(see  deetarafion) 
DISTRESS, 

may  always  be  reclaimed  on  tendeV,  befbre  tele,  93f 

when  distrainor  ii  trespasser   from  the   begiaiiiiig,   though    be  bsm 

right  to  (ftslrain,  2tlO—l,  23.^—4—9  ' 

where  he  abuser  his  rij^ht,  200 — ^1 

but  for  mere  non-feasance,   an  action     on  the  case   only  vCl 
lie,  SOI 
.xyf  cattle  aiul  other  chattels  damal^e  fetMnt,  S04— 5 — ^9-«»l0 

what  may  distrained,  204 

n^u^  be  inken  in  the  very  act,  id. 

canaol  Ue  distniued  except  fur  damage  done  by  itself,  3Ci5 

when  tender  of  amends  renders   taking  or  detaining  uniavfttl,W» 
-    bow  distress  to  be  impounded,  id. 

may  be  abandoned,  and  au  action. for  trespass  brooghlf  SU 
inust  not  be  drivi'ii  out  of  the  town,  j^c.  239 
lior  impounded  in  several  places,  id, 
nicety  of  mnkiirg  o  dii»iress  damage  feasant,  id. 

the  least  irrcgcl  rity  makes  pnity  a  trespasser  from  tlte  begioaisgi  i4* 
bow  and  V  h^  i*  iLimages  must  be  appraised,  23Q,  240 

must  hv  before  beast::  are  put  in  pubiick  jiuund,  id. 

until  ap<»ra!S5td,  maybe  put  in  t»pi-ciiil  pouud  orerf  or  cirrert,  id. 

bi^for-  I  «ii  in  publick  pounds  may  be  rescued,  ^'takeu  wruogfulb) 
240,  2.?2— 3 

but  a2(i..i\.  ard^  not,  240,  233 

if  put  in  pulilick  pound  before  damage  appcaUed,  party  is  a  tm- 

pasber,  24  '—•I 

aod  so  of  any  other  irregularity)   ^1 
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1>ISTltESS, 

difititfetion  bfttwAen  aeM.of  iii^/'e«(ifiiee  and  nmhfeasante^  S41 
examples  hereof,  id. 
for  rtnti  taking  goodB  wiongfullj,  aubjecta  all  concemad,  aveu  pur- 
chasers to  an  action,  229 
who  may  distrain,  id. 

landlord  having  nor^ersionary  intexest  cannot,  id. 
one  may  distrain  aa  bailiff,  or  servant  without  praviooa  au- 
thority, 230,  231 
when  It  may  be  made,  231 

not  in  th^  mg|ii»  i<^»  ' 

nor  before  rent  falls  due)  id, 
noi  after  tender,  id. 
when  after  end  of  lease,  id» 
where  distress  may  ba  made,  id.  ' 

not  on  lessoi^s  own  laiid,  id.        ' 
when  it  may  l>e  made  of  goods  reqnoved  off  tfaa  dfaMm 

premises,  id. 
when  there  are  separate  di^mises,  id. 
1k)w  dibtress  may  be  made,  i^^2 

a  seizure  of  part  when  a  (ood  aeisura  of  all,  id« 
ought  not  to  be  excessive,  id. 
if  insufficient,  lessor  may  distcain  again,  id. 
if  mude  for  rent  not  due,  owner  may  recover  double  the  valae,  UU 
cannot  be  made  for  intriatt  on  rent,  id. 
bow  impounded,  232 — 3  ^ 

K  improperly  imponnded  oidy  a  single  forfeitare  is  recavara!ble,id.- 
how  to  be  kept,  23) 
must  not  be  used,  id.  - 

both  an  action  and  indictment  lias  for  breaking  pound^  id» 
mode  in  which  distress  is  to  ba  sold,  234 
of  the  notice  of  distress,  id. 
notiee  of  sale,  id. 
how  lime  computed,  231 
when  ri^ht  of  diKtress  is  evidence  under  the  general  issue,  231 
for  what  rent  landlord  may  distrain,  235 
must  be  certain,  id. 
what  degree  of  certainty  sufficient,  id. 

may  distrain  though  he  has  obtained  judgment  for  the  same  rent,id. 
when  one  distraining  for  rent,  shall  be  deemed  ft  trespasser  Iroiv  cbe 

beginning,  200,  201,  23:^—4,  239, 
what  things  are  ^istrainable,  235 

every  thing  upon  the  premises^  id. 
exceptions,  236 

al  thecommoD  law,  id. 

things  in  which  a  man  cannot  fiava  a  valuable  prapttfyy  •^ 

dogs,  ice.  id. 
what  is  in  personal  use  at  the  time,  id.  -        > ' 

valuable  things  in  the  way  of  trade,  id. 
whatever  is  part  of  the  freehold,  id. 
goods  in  custody  of  the  law,  2S7. 
things  which  cannot  be  returned  in  at  good  plt^t  as  wfaea  tft«>, 

keu,  id. 
when  tbfl  beasis  of  a  stranger  may  be  distrained,  id. 
by  statute,  236 

how  far  beasts  of  the  plough,  sheep  and  tools,  &c.  of  tradey  239 
oiher  articles  exempt  by  statute,  id. 
evidence  in  an  action  for  disfraiiung  necessary  cooking 
&c.  238. 
teCKET, 

bow  and  for  what  parpose  nsually  kept,  635— 8- 
no  particular  form  necessary,  636— 6 
usually  kept  meiclj  at  a  memorandum,  636 
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DOGS, 

acHon  for  Injury  ^totie  by,  181,  tU«    {im  ifeeiflrsflaA.) 
DRAFT, 

name  commonly  given  lo  abtll  of  esrchaiigay  83^    (tee  fttOr  ^cseA«^ 

Drawee  op  a  bill, 

of  hi«  liability  before  aeoeptaaee,  101—3 

aftei  acceptaaoe^  104  * 

(see  btllt  ofesefSnge  and  vrmitMtt^'^^^ 
DRUNKENNESS, 

how  far  a  defence  to  an  action  on  contract^  401 
DURESS, 

of  imprisonment,  144 
per  minas^  145 

avoid  all  contracts,  id. 
right  of  pleadiog  is  personal,  14. 
•BTER, 

has  a  lien  on  article  dyad  for  the  price  of  hie  work,  169 
EARNEST, 

when  counted  part  of  price,  54 
when  necessary  to  bind  bargain,  20 
EE, 

meaning  of  this  termination,  95,  n.  (S) 
EFFECTS, 

what  deemed  so  \n  the  hands  of  Hm  drawaa,  110 
ELECTION, 

inspectoriroi^  when  liable  for  latoing  vote,  699 
ELECTION  OF  ACTIONS, 

as  it  respecu  the  nature  of  the  plaintifr'a  right,  bjt,  VA 
number  of  parties,  314 

causes  of  action  and  joinder  thereof  in  one  suit,  id. 
nature  of  the  defence,  id« 
evidence,  315. 
against  bailees,  314,  363 

SNTRY,  •     / 

given  by  the  law,  when,  199, 900 

abuse  or;  when  it  renders  party  a  tresfufSer  from  the  b*ir> 

ning,  200,  201 
not  if  giveo  by  the  party,  201 . 

Erasures,  &c, 

when  they  avoid  contract,  441  ' 
ESCAPE,  (see  eontraef) 

is  voluntary  or  negligent,  21 

distinction  between,  21,  181,  389 

defence  in  action  for,  21 

presupposes  an  arrest,  181 

from  execution,  of  the  action  for,  686 
EVIDENCE, 

of  partnership,  50 

of  the  execution  of  a  sealed  instrument,  300 

in  an  action  for  necessaries  furnished  an  apprentice,  57,  ^. 
for  dUtrainiag  necessary  cooking  utensils,  &c.  238. 
for  an  attorneys^e  fees,  65 

aclKnowle<lgment  of  consideration  in  a  deed,  not  condusiTe,  54 

when  bill  or  note  is  evidence  under  the  money  counts,  127, 

in  action  upon  note  not  payable  in  money,  93 

never  UltraHy  supports  action  on  implied  promise,  362*— 2 

qf  usury,  189,  140 

possession  is,  prima  faeiey  evidence  of  right, '15t 

of  conversion  in  trover,  165,  166 

of  marriage,  in  action  of  adaltery,  187|  188 

of  other  matters  in  same  action,  188 


SVIDENCEy 

under  general  iuue  :  —a  tabit  shewing  Oie  'several  oviflerB  actmissible 

under  general  issue,  414     (see  general  issue,) 
in  an  action  on  a  warranty  of  goods,  356'- 
whether  additional  evidence  may  be  caRed  after  caiise  it  submitteiL 

general  nature  and    importance  -of,  553 
Igeneral  rules  of,  554 

whichever  side   hiith   the  affirmative  of  the  question,  that  side 
hath  the  burthm  of  proof,  554 
except  when  a  culpable  omission  or  'breach  of  duty  is  allede- 
ed,655  ^ 

it  is  always  suAcitm  ♦o  prove  the  substance  of  the  issue,  id^ 

proof  of  payment  within  this  rule,  id. 

of  the  number  of  trees,  in  trover  or  trespass,  Id. 

the  sum  ia  an  action  on  simple  contract,  id. 

escape,  in  an  action  for  escape  of  husbaud  and  wife,4i. 

of  averments  which  are  immaterial,  556 

fecordS)  writings  or  contracik,  id. 

special  contracts,  S5S  to  559,  560 

action  qiti  tarn  fox  usury,  559 

plea  of  usury,  id.  ' 

written  contract,  id, 

place,  580 

time,  id. 

matters  ptesQttied  or  implied  bjr  lalv,  3d2,^3,  560 

in  action  for  penalty  for  selling  sptritous  iirjuor,  560 

lastTole  applies  to  evidence  in  a  justice^s  court,  id. 
The  liest  evidence  is  to  be  produced  which  the  nature  of  the  cA^ 
admits,  561  ^ 

relates  to  written  evidence,  id. 

and  subscribing  witnesses,  id. 

writings  must  be  produced,  id. 

60  subscribing  witnesses  to  prove  them,  561,  507 

except  when  writing  is  of  a  publick  nature,  561  ^ 

as  a  record,  id. 

when  an  exemplified  or  s^orn  copy  will  doy  561,  56^ 

office  copies,  562 

proceedings  under  25  or  50  dollar  act,  how  proved,  id* 

may  be  by  certificate,  563 
form  of»  563  to  565 
effect  thereof,  563,  565 

•iorm  of  clerk^s  certificate  of  authentication,  565 

sworncopies  admissible  wherevejr  writing   is  of  a  publick  iiS« 
V:  ture,565, 566 

i  certified  copy  of  a  constable^s  surety  covenant,  566 

form  thereof,  id. 

confession  of  party  will  not  dispense  with  production  of  i^ 
strument^id. 

sworn  copies,  how  proved,  566^  567 

rule  does     not  extend  to    written    acknowl^gments,     or 
memoranda,  or  notices,  567 

not  necessary  to  produce  the  supposed  writer  of  an  instru- 
ment, id.  ' 

deeds  acknowledged  prove  themselves,  56D 

acknowledgment  of  the  execution  of  a  simple  contract  dis- 
penses with  subscribing  witness,  id. 

but  not  of  contract  sealed,  id. 

when  best  evidence  is  out  of  party ^s  power  it  need  not  be 
produced,  id. 

how  to  proceed  in  such  case,  568-«^ 
by  supoeqa  dures  lecum,  568—9 

91 
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EVIDENCE, 

netice  to  the  opposite  party,  569. 

form  of  notice,  569 
party  himself  may  be  witness  to  prove  the  bett  eviHcuoe  olu 
of  his  power,  570 

form  of  his  oath,  571 
proof  that  a  man  is  an  officer  572 

may  be  by  acting  assuch,orby  repmatioiu  id. 
things  imposed  by  law  on  a  publidt  officer  presumed  done,  id. 
presumptive  evidence,  its  nature,  572  to  574 
hearsay  is  not  evidence,  574 

but  is  to  prove  pedigree,  death,  relationship,  marriage,  via. 
ber  of  children,  &c.  575  ^  ' 

sometimes  what  a  third  person  has  said  in  relation    to  tbe 
matters  in  question  is  evidence,  id. 
•  what  a  party  has  said  is  evidence  against  him,  576 

but  not  conclusive,  577 
acts  and  admissions  of  an  agent,  when  evidence,  id- 
admissions  of  party  not  evidence,  when  made  with   viev  to 

compromise,  id. 
whole  admission  must  be  taken  together,  578 

what  a  person  has  sworn  as  a  witness,  is  evidence  against 
him,  id. 

when  and  how  what  a  witness  swore  in  a  fomer  suit  may 
•  be  given  in  evidence,  579 
(see  vcrdictyjvdgmentj  decree  eorwieiian.) 
of  parol  evidence  to  explain  or  contradict  written  testimony,  ^ZZ 
how  far  books  of  account   are  evidence  in  favour  of  the  partj 

keeping  them,  584,  (see  books  ofaecottnit) 
(see  untnesies) 

ot  the  consequences  of  admitting  improper  evidence,  612 
how  evidence  returned  on  certiorari  will  be  weighed,  612 
(see  contlabU) 
EXCHANGE, 

is  ot  the  same  nature  as  sale,  27. 
EXECUTION, 

its  priority  to  other  liens  determined  by  actual  levy,  221  to  9Stf 

authorities  on  this  subject  considered,  id. 
foriTiol  by   juptJcf,  6-i6 
by  clerk,  647—8 
against  joint  debtors,  id. 
oaih  lo  o)'tH;ii  i>x«  rutmo  against  body,  648 

certificate  of  proof  under,  id. 
w)ien  and  how  renewed,  649 
renewal  a  judicial  act,  id. 
its  effect,  id. 

exemption  indorsed  continues  it  in  force  without  renewal,  ad. 

how  superseded,  650 

by  death,  or  other  change  of  parties,  650 
whenlt  may  issue,  id. 

ol  course,  except  against  freeholders  and  men  of  fanalltes,  id. 
against  them  on  oath,  id. 

form  of  oath,  id. 

if  not  made,  issues  in  30  days,  651 
how  stayevl  by  security,  id. 
form  of  security*  id. 
competency, bo !^  ascertained,id. 
how  and  when  stayed  for  three  months,  id. 
form  of  bond  to  stay,  652 
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EXECUTION, 

exemption  from  imprisonment  upon,  C52,  654 
on  what  terms,  id. 
form  of  indorsing  exemption,  653 
of  security  to  be  given,  (S. 
'  obligation  of  surely,  653—  4 
oath  to  obtain  exemption,  654 
nouallowed  if  trespass  be  wilful  and  malicious,  id. 
what  trespasses  considered  so,  654 — 5 
by  whom  served,  655 

immediate  search  for  goods  should  be  made,  id. 
what  may  be  taken  on  and  sold,  id. 
whether  terms  for  years,  id. 
every  thing  that  is  a  chattel,  656 

every  thing  raised  annually  by  labour,  &c.  id. 

but  not  things  fixed   to   the  freehold,  and    which  go  to  the 

heir,  id, 
what  fixtures  made  by  teilants  are  liable  to  foe  taken,  &c, 

es6 — 7 

what  things  fixed  to  freehold  but  sold  to  defendant,  €57 

money  may  be  token,  id. 

bank  bilJs,  id. 

and  all  chattels  of  a  tangible  nature,  id. 

but  not  promissory  notes,  or  other  ehoses  in  action,  ic^. 

nor  goods  pawned,  id. 

distrained,  id 

demised,id. 

in  custody  of  the  law,  id. 

deeds  and  writings,  id. 

bank  shares,  65a 

nor  money  collected  for  defendant  by  same  or  another  con- 
stable, id. 

goods  holden  in  joint  tenancy  or  in  common  may  be  taken,id. 

or  in  partnership  with  another,  id. 

what  goods  are  exempt  from  execution,  658 — 9 

of  taking  goods  fraudulently  sold,  659  to  661 

how  to  proceed  when  goods  are  claimed  by  a  third  persoii,611 

constable  should  take  indemnity,  id. 

form  of  bond,  662 

when  binding,  id. 

of  taking  goods  which  lie  under  another  execution  an  an« 

reasonable  time,  663 
or  attended  with  other  circumstances  showing  the  first  levy 

fraudulent,  663 4 

what  determines  its  priority,  664,-.7     , 

**^4-^  constable's  power  under,  in  searching   for  goods, 

when  he  may  break  oPen  doors,  i J, 
what  is  a  good  levy  under,.  665 
of  taking  receipt  for  goods,  666 
A  form  thereof,  id. 

constable's  action  for  goods  when  taken  away,  667 

sale  under,  within  what  time,  667 g, 

form  of  advertisement,  4»68 
how  to  proceed  on  sale,  668 — 9 
may  be  adjourned.  669 
of  selling  terms  for  years,  669  '  70 
assignment  thereof,  id. 
form  of  assignment,  671 
selling  goods  to  35  dollars  or  upwaids^  669 
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EJUECUTION 

memorandum  of  sale,  671 
wheo  (Icfenda  111  owes  reiU»67l — 2 
t^iug  body  uxider,  for  want  of  goods,  672^3 

plaiutitTmay  direct  constable  to  t4ke  security^  G73^ 

form  thereof,  id. 
of  imprison  me  Dt  under  execution^  id. 
of  discharge  troin  imprisonment,  673 — 4 

form  of  atidavit  to  discharge  prisoner  673 
who  has  power  to  discharge  prisoner,  674 
returns  to  execution^  675 

forms  of,  id. 
on  judgments  for  penalties  under  certain'statutes,  id. 

commitment,  to  be  for  90  days  to  close  confinement,  id* 
justice  to  indorse  cause  of  action,  iaI^ 
form  of  indoisement,  675r— 6 
constable  or  sheriff  canuot  serve  his  own  execution,  676 
(see  contlabte) 

if  plaintiff  consent  to  defendant's  discharge  the  debt  is  eztini^iiiBfaed,  id. 
of  retvrn  of  prisoner  under,  or  recaption  where  escape  was  involuntaiy^ 
677 

plaintiff  may  have  further  execution,  though  he   has  sued  thetW  ftiig- 
the  escape,  678 
^  otherwise  ifbe  has  sued  constable,  679 

(see  certiorari^  appcak) 
K  EXPLANATIONS, 

of  abbreviations  used  in  law  books,  viii 
£X1INGUISHM£NT,  (see  hiffier  $ecwr%ty  givcA^  execution) 
FACrOK, 
what,  42 

general  duty  of,  id. 
when  be  may  Relegate  his  power,  id. 
how  be  should  transact  business,  id. 
when  he  may  plVlge  the  goods  of  his  principal,  4$ 
trover  lies  for  goo{l\wrongfiilly  pledged  by,  id. 
goods  of  his  principal  not  subject  to  his  debts,  id. 
do  not  pass  to  his  assignees  under  insolvent  act,  id. 
though  otherwise  of  money  received  for  them,  id. 
acting  under  a  general  power,  may  sell  on  credit^  44 
,  payment  to,  wheo  valid.    Id. 

vendee^s  ri^ht  of  set  off  against,  id. 
acting  under  de/rree/e/ecommission,  id. 
In  some  lespects  more  than  an  agent,  45 
being  the  bailee  of  bis  principal,  id. 
and  may  sell  in  his  own  name,  id. 
has  a  lieu  for  commissions,  &c.  45,  161 
(see  principal  and  agent) 
FARRIER, 

'has  a  lien  on  horse  for  price  of  his  labour  16S 

fees; 

Ajction  for,  65 

by  what  officers,  id.  "^   ' 

in  what  caseSfid.  , 

of  whom,  they  may  be  collected,  So—* 

and  wlKjn  they  may  be  sued  for,  65 
of  justices,  f>40,  042,  65 
sherilTs  65*-6 
constable,  65,  640 
witnesses,  641 
jufOis,  id. 
otlier  fees,  id. 
clerk's  fees,  642 
arbitrator's  fees,  6^ 

action  for,  id* 
coroner,  id*  « 


FENCES, 

.  when  constable,  sheri.T,  fee.  are  not  entitled  to  fees,  Id. 
what  aoiniHls  one  is  bound  to  fence  against,  206 
partition  fences,  id. 

each  to  maintain  his  just  proportion,  id, 

if  disputed  to  be  settled  by  fence  Trewers,  id. 

and  after  one  (6y  mistake  two)   months  notice,  the  whole  may  be 

built  by  one  patty,  id.  (2  N.  Jl.  L.  133) 
who  may  recover  in  action  for  work  and  labour,  id. 
^  notice  need  not  be  in  wfiUng„  id. 

how  proved,  id. 
amount  of  expense,  how  determined,  id. 

when  no  dispute  as  to   proportions,    do  ne^d  of  fence  view- 
ers, id.  r     r  J  ^7 

when  called  :bey  may  decide  by  parol,  207 
agreement  relative  to,  2U7*.8 

must  be  between  the  parties,  207. 

il  afterwards  dispute  arises,  it  may  be  settled  by  fence  \ieyh 
ers,  id. 
power  of  town  meetings  in  regulating,  207. 
divisions  of  proportions  by  prescription,  208—9  ^ 

how  pleaded,  209 
around  general   field,  common  pasture,   or  adjoining  a  highway,  209^ 

the  common  law  obligation  to  fence  considered.  310 11—- 12 

FERRY, 

remedy  fof  disturbing  right  of,  196 

rmE, 

for  not  working  on  highway,  how  cplleeted,  13 
fees  for  collecting  cai\uot  bis  charged  against  the  party,  65 
FISHERY, 

private,  213 

in  this  state  is  a  several  fishery  only,  213 
in  yrhat  streams,  id. 

in  all  streams  not  navigabla,  213  to  215 
i.  e.  all  except  where  tide  flows  and  reflows,  214,  215  " 
free  fishery,  what,  213 
pommon  fishery,  id. 
'     is  a  right  in  all  the  people  to  fish,  id. 

exists  only  in  navigable  rivers,  213,  214,  215 
i.  e.  those  whejte  tide  flows  and  jfeflows,  214,  ^15 
in  river  Saranac,  215 

Susquehannab,  id.  n.  (8) 
Connecticut  river,  id.  n.  (8) 
how  to  declare  for  violating  right  of  fishery,  214,  n.  (2) 
clearing  out  a  fishing  place,in  a  publick  river,  givea  no  exclusive  rigb^ 

216  ^ 

in  private  pond,  id. 
FORMER  RECOVERY^ 
plea  of,  448 

when  bar  to  anoCher  suit,  449    (see  pletff} 
FRAUD, 

iu  sales,  57 

when  and  how  goods  may  be  returned,  57,  177  i 

avoids  all  contracts,  134,  146 — 7 
(see  dt^eii)    v  , 

is  the  ground  of  an  action  though  agreement  be  written,  171 
and  though  plaintiff  agree  to  take  goods  at  his  own  risk,  id. 
io'Sale  of  horses,  172  to  179    (see  h/OTMf  wammty^  taUs)  , 

FRAUDULENT  CONCEALMENT, 
action  lies  for,  170 

whether  if  buyer  take  goodi  wit|\  all  faults,  379  to  ^81  ^^' 

FRAUDULENT  SALES, 
(sett  executiink) 
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FRAUDS  STATUTE  or 

sales  of  goods  at  or  above  25.dol}ar8|  2ft ** 
note  io  writing  of,  must  be  made,  id. 

what  sufficieot,  29 
or  the  whole  or  part  delivered,  23 
what  delivery  sufficient,  28,  29^ 
actual,  28 

or  constructive,  28,  29 
or  earnest  jnust  be  paid,  28 
what  sales  are  within  the  statute,  29,  SO 
executory,  28 

but  not  where  goods  are  to  be  manufactared  &c.  28,  29, 
leases  and  terms  for  years,  147 

when  they  must  be  in  writing,  147—8 
when  other  contracts  must  be  in  writing,  148 
promise  by  executor  or  administrator,  148 
y  to  charge  one,  &c.  with  the  debt  of  another,  id. 

whenever  promise  is  collateral  to  the  debt,  149 
whether  it  be  to  pa'y  jointly  or  severally,  id. 
when  though  promissar  has  funds  in  his  hands  to  pay,  150 
in  consideratioffi  of  discharging  the  original  debt,  150 — 51 
lelinquishing  a  lien,  151 
when  debt  is  due  from  promissor  jointly  with  another,  id. 
when  promise  is  to  pay  debt  and  (jo  some  other  thing,  id. 

by  indorser  to  indemnify  against  collection  of  dishoncored 

note,  id. 
to  indemnify  against  becoming  special  bail,  id. 
to  guarantee  a  note,  for  price  of  goods  sold,  151'-52 
to  indemnify  against  a  subscription,  152 
what  is  a  sufficient  consideration  to  support  promi«!,  1S2 
4)oe8  not  extend  to  a  promise  to  debtor  to  pay  his  creditor, 
promises  in  consideration  of  marriage,  153 

does  not  extend  to  promises  lo  marry,  id. 
agreements  for  sale  of  lands,  &c.  or  an  interest  in  or   oonceminst 
he,  153. 
ivhether  it  extends  to  timber,  grass,  fixtures,  emblemaois,    Iec. 

153—4 
lo  pay  for  improvemente^in  land^  154 
to  pay  for  writing  conveyances,  ^c. 

if  parol  must  be  separate  from  agreemenit  to  convey,  ia 
order  to  bind,  154 
not  to  be  performed  within  a  year,  154  ^ 

statute  does   not  extend  to   agreements  which   may  be  •. 

performed  within  a  year  154--5 
nor  when  half  yearly  payments  may  be  presumed, 
GAMING, 

(see  rontraci^  deelaraiiorC) 
CEPSERAL  ISSUE, 

when  right  of  distress  U  evidence  under,  234 

table  shewing  what  if  evidpucp  under,  414  to  423 

when  special  matter  evidence  under  in  actions  on  statutes  and 

officers,  &c.  423,  n.  (8) 
to  an  action  of  debt  en  specialty,  417,  n.  (2) 
forms  of.  425 

in  assumpsit,  426 

debt  on  biiuplt-  contract,  id, 

oil  specialty,  id. 
covenant,  id.    (ito  genera!  issuCf  id.) 
detinue,  id. 
trover,  id. 
.  trespass  on  the  case,  id. 
trespass)  id."* 
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GIFT, 

what  constitutes  a  Talid  one,  159. 
must  be  a  delivery,  159 
which  inaj'  be  inferred  from  circumstances,  id. 
GOODS  BARGAINED  AND  SOLD, 

when  tender  of,  is  a  condition  precedent,  335 

actiou  of  assumpsit  liet  for. price  of,  53,  355 
when  price  must  be  tendered  before  right  of  action  for  ve^tSt^SS 
(see  dtclarationy  talet) 
GOODS  SOLD  AND  DELIVERED, 
when  action  lies  for.  53 
(see  tatty' exehange) 
by  auctioneer,  55 

though  goods  be  resold,  id. 
will  not  in  general  lie.  till  credit  expires,  55-6 

when  before  credit  expires,  55 — 6 
when  not  tifl  delivery  of  all  the  goods.  So 

what  amounts  to  a  delivery,  56,  28,  29 
when  for  goods  delivered  on  a  general  letter,  6B 
not  on  sale  of  contraband  goods,  libellous  prints,  &c.  6B     ' 
(see  committee*) 
when  not  for  goods  to  be  paid  for  in  labour,  5S 

for  goods  exchanged  for  a  note  fraudulently  repreaeiited  to  \i% 

good,  58 
agaiQst  one  who  has  fraudulen^tly  obtained  credit  for  a  thlri 
person,  58 

exception,  58  .  .. 

not  for  goads  ordered,  unlees.  order  be  strictly  pursued,  ifl. 
goods  must  be  offered  before  action  lies,  id. 
(see  duUxratiwO 
GUARDIAN, 

how  appointed  to  sue  or  defend,  299  to  301.    (see  opjiaBriwce.; 
GUARANTY,  \i%a^j& 

when  indorsee  may  write  a  guaranty  over  blank  .indoteemcnt,  iw**-» 

GOVERNMENT, 

.     agents  of,  when  personally,  liable,  47»  697—8 
HABEAS  CORPUS,  (see  hutbemd  ahd  wife,  parent  and  dU!4) 
HEARSAY, 

when  evidence,  574  to  579,  (see  evidence) 
HIGHER  SECUITY  GIVEN,  --^ 

when  it  operates  to  extinguish  tlie  demand  for  which  it  isgiv«n>   •» 
HIGHWAYS, 

(seeing)  ^--^ 

publick  have  a  mere  right  of  passage  or  easement,  203,  492,  n.  W 

and  to  use  soil  and  timber  to  improve  passage,  &:c.  492,  ■•W     • 
owner  of  soil  may  hav»  trespass  for  using  it  any  other  way,  303,  «l^ 
492,  n.  (9) 
as  for  cutting  timber,  digging,  piling  boards,  «c.  201 

his  rights  enumerated,  492,  n.  (9)  _ 

when  dUcontmued,  exclusive  use  of  soil  averts  to  the«iwner,id.  a- W 
when  to  be  adjudged  discontinued,  id.  n.  (9) 
what  constitutes  a  highway,  id.     n.  (9) 

bow  far  overseer  or  commissioner  liable  to  private  damafe  imm/ft. 
pairing,  699—700 

HIR£,  WORKM  VN  FOR, 
'*,       answerablefor  ordinary  neglect,  33 

must  apply  a  degree  of  skill  equal  to  his  ui^dertaksng,  id. 
HIRER, 

is  answerable  for  ordinary  neglect,  33 

at  all  events  if  he  keep  things  after  stipulated  time,n 
or  use  them  differently  from  what  is  agreed,  id. 
MOGS,  (see  twine) 
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HOLDERj  ,  «• 

»  the  owner  of  bill  or  noje,  87 

HORSES,  J      .  .       .^    -  ,** 

action  upon  warranty  or  deceit  m  sale  of,  17* 

frequent  ih  thi»  country,  id.  ,-«_%  * 

unsoundness  of,  a  question  of  la^  and  fact,17»-3 

crib  biting,  not  tingoundness,  172—3 
to  maintain  action. Mtist  be  express  warranty  ^  fra|^,  i"- 

a  sound  price  does  not  imply  a  warranty,  1W^« 

advantage  of  an  express  warranty,  174 

What  amounts  to  a  warranty,^  173-^ 

when  action  should  be  upon,  1"4— o 

when  for  the  price,  id. 

measure  of  damages,  175 

what  constitutes  unsoundness,  ■75    6  ""/^ 

when  horse  may  be  returned  for,  174— 5— « 

form  of  pleading  on  warranty,  176 

usual  to  insert  warranty  in  receipt  for  price,  id- 

who  may  be  witnesses  in  action  for,  »a-  ^^^   ,,       ^^  ^.. 

whole  consideration  must  be  returned,   before  trover   iie«  ww«. 

tides  delivered  in  exchange  for,  177  ^ 

action  lies  for  fraudulent  concealment  conceroinf,  17».-3^  ^f^  ^ 

HORSERACE,  f^j^iM^iiJMS 

action  for  money  wOn  upon,  21,  (see  deehuraiUUi) 

HUSBAND  &  WIFE,  ^  a  u^  ^\h  90 

husband  liable  for  penalty  incurred  by  ''»•'«?.,.„  „ 
second,  not  bound  to  maintain  his  wife's  ch  Mren,  57 
"'''  when  they  are  liable  to  pay  him  for  ^21^^^^'  '^ 

when  he  is  liable  for  necessaries  f«rniAed  tbem,  id. 
his  remedy  for  adultery,  167,  (see  declaraivm) 
adsualt  and  battery  upon  his  wife,  to. 
for  enticing  her  away,  186 

or  forcibly  carrying  away,  J«7  Tft«^* 

evidence  and  damages,  in  action  ^^  »''"^*«^' J"/*:    -AH 
by  fca6e«  corpus  where  wife  »  «?^'«".*'7/j'.. '?  ^  ^S 
of  his  right  to  transfer  bill  or  note  belonging  to  his  wife,  99 

how  to  sue  thereon,  id.  .  , .  ^^^ 

diould  always  appear  by  declaration  why  they  are  ]«'"«*»  *^  ^ 
husband  renthled  to  whatever  his  wife  earn,  during  covitaie,  4» 
mav  sue  therefor  in  his  own  name,  »d.  -^     .,    ,:^  v 

Ts  entitled  to  all  her  chose-  in  action  and  posseaaon,  ai  ti«  f^ 

marriage,  430 
is  liaWe  for  her  debts,  id.  a^a_i 

how  far  liable  for  bar  necessaries,  tc  43U— * 
UDTOTS  &  LUNATICS, 
who  deemed  8uch,145 

their  contracts  voidjid.  f^rP  mntMtrotKfi 

how  to  sue  and  be  sued,  146,  (Fce  •ppenrwnx, 

liable  for  wrongs,  id.  ^.^-,--\ 

how  to  appear,  290,  (see uppavrante}  ^      ^ 

^^^h^'enSu  ariKsonpromise^152 

^^"^fShis  obligationberore  accepts^ce,  Wl 

same  as  that  of  drawer,  102 
after  acceptance,  104-f 
of  a  promissory  «ote,  obligation^  TW 

lee  bills  iftxthangt  "^^^'^"ffXa ^S? 
when  he  m«y  be  sued  batora  ^oie  Oils  d»c,  IdO 

INDORSEMENT, 
ofbiilor  note,W 

one  mode  of  transfer,  «•  .^-malcer,  «T 

when  makoeindorser  asJi»ble  aswaker, 
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]art)6RSEME/7t, 

need  not  contain  words  **  value  received,'*  tj7 
and  if  alledged  they  need,  not  be  proved,  itk 
different  kinds,  92 
in  blank,  id. 
in  full,  id. 
restrictive,  id. 

the  effect  of  each,  92—3 
Tn  blank,  on  blank  paper,  how  the  holder  may  fill  it  up,  86,  699 
when  it  may  be  stricken  out,  116,  92,698         ,  ' 

»FANCY, 

how  it  affects  the  right  to  contract,  426 — 7—  3 
is  a  personal  privileg,e,  4i8 
plea  of,  490 
how  tried,  297 — 8 
(sec  infant) 
INFANT, 

who  is,  426 

how  far  he  may  be  a  party  to  a  bill  oi  note,  88,  (see  hills  of  6£^ 

change  and  promusorif  notes) 
how  far  his  contract  is  to  be  consid«^red  void,  145 
how  to  sue  and  be  sued,  295  to  298,  (see  appearance) 
how  to  appear,  295  lo  298,  (see  n^H>earance) 
is  liable  for  a  fine  or  penalty,  428 
INNKEEPER, 
(see  license) 

now  far  he  may  act  as  justice,  though  merely  innkeeper  de/actOj  d 
when  chargeable  for  the  goods  of  his  guest,  .'^4 
when  contracts  with  are  void,  134 
of  his  lien  on  the  goods  of  his  guest,  162 — 3 
INSOLVENT  DEBTOR, 

.  s>{  his  assignee's  refusing  to  act,  432 
how  they  must  sue,  id. 
what  property  passes  by  the  assignment,  id. 
bi«  discharge,  432,  4.^6 

effect  of,  considered  under  the  various  insolvent  laws  of  this  stair  * 
432  to  4S6  ' 

when  it  must  be  pleaded,  436 

though  vt  be  a  mere  discharge  of  the  person,  id. 
£ormof  plea, 

discharge  from  prison  on  justice's  execution,  437 

under   the  act  to  abolish   imprisonment  for  debt  in  c^>- 

tain  cases,  id. 
under  3  1-4  act  of  1801,  438 

with  directions  to   adapt  it  to  t-to-third  act  of  1813,  439, 
n.  (9)  (10)  (11) 
how  to  introduce  the  plea  of  discharge,  440 
remarks  as  to  mode  of  proceeding  against  insolvents,  438  »^ 

INTEREST. 

upon  bill  or  note.  103 — 4 
sum  certain  carriers,  613 
what  contracts  carry,  618, 19,  20 
howcomnuted,  620 
bjT-the  law  of  what  place,  id. 
when  partial  payments  have  been  made,  620  to  62^ 

ISSUE, 

what,  500-— 1 

of  law,  500—1 
of  fact,  501 
J[EOF  Al  LS. 

meaning  of  the  term,'^9S  , 

ttatute  of  amendments  d^nd  jeofails,  conndered,  69S  to  if& 

92 
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JOINDER   OF  ACTIONS, 

for  diife rent  c»ufces  or  furnu  of  acUon,  310 

on  conlruct^id.  , 

for  a  wrong,  311 

in  difVerf  lit  rights,  312  ,     .^        /.     ..  .  . 

co•.sequonce^  of  misjoinder,  whether  of  action  ot  persoD,  id 

JO! iNT  &  SEVERAL,  (sec  wrongs)  ^^^, 

conirans,  nature  ibereof,  aud  remedy  thereupon,  129  to  1 

}OWV  DKliTOKJ^,  .. 

process  Hganist,   269  '^W'** 

JOIM  TEJVAiNTS,  Tfec  Iroref) 

JOINT  \vhon(;doers, 

cannot  compel  contribution,  196 
JUDGMENT, 

against  one  of  two  joint  makers,  no  bar  to  an  action  against  the 

er,  U»   • 

wiic'i  good  evidence,  579  to  5R2 
justice  has  no  power  to  arrest,  6^8 
form  of.  id. 

no  formal  record  necessary,  628,  635,  636 
difipfPi.t  Kinds  of,  ♦iSS 9 

upon  druniiTf r,629 

isf  iit»  of  fa^t,  id.  *"  ,     m        i_    J  #     ,.   £<rA 

no  buch  ihing  as  judgment  against  defandaolby  <lefaalt,  e%9 

by  roiifessioiJ,  t>yO 

on  return  of  procer s,  id. 
witiioot  process,  id. 
pi  aim  iff  must  apv.ear,  id. 

and  so  of  (iefendant,  id. 
confession  mu»fi  be  for  a  specific  sum,  631 
oonft'S!^ion  of,  under  5*^  dollar  act,  id. 

more  nicety  in  taking,  than  before  the  act,  id. 
refpiisiic  required  by  the  gtatuto,  id. 

niu&t  be  pursued,  or  judgment  is  void,  632 
/orin  of  specification,  id. 

ofconfcssmn,  id,  ^ 

of  oath,  633 
for  what  contidf  ration  may  be,  id, 
rcm.irks  on  Airrn  of  specification,  id. 
how  lo  n»akc  judgment  a  lien  on  real  estate,  634 
form  of  entering  judgment  by  confess»on»  *»d. 
»u  other  cases  under  50  dollar  art,  635 
how  eithrr  iS  to  be  transcribed  for  clerk^s  office,id. 
fonn  of  drawing  up  jiwlgmen^  under  act  lo  lay  a  duty  oa  VnaQ 
rMjunrs,  Uc,  *>35 — 6  ^  .    . 

if  a    prison   confess  judgment  for  another   without  authority,  il  m 

voi.'',  tJHG 
of  nrnsnit,  or  nnn  pros^  id. 
on  nlr:.v>t  or  nolU.  proxe  qni^  637 
how  fill  ju.'s;in»  nt  bars  another  auit  for  same  cause,  id. 
juiigniiMits  are  interlocatory,  id. 
or  final,  id. 

distiiutitm  between,  637—8 
are  peremlory  in  all  cases,  638 

and  collectable  of  the  proper  goods  and  chattels  of  tlie  patty*  19- 
JURISDICTION. 
t»  iriloriil,  9 
of  justice  being  a  tavern  keeper,  9 

living  in  a  tavern,  9  • 

being  a  clergyman,  9 

notwiihstamiiui^  part  of  penalty  goes  to  bis  towii|  ^ 
of  what  aciion;?,  9 

none  where  title  to  laud  is  in  question,  10 
though  panics  consent,  11, 15 
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lUWSDirTJON, 

nor  of  action  (or  a  vex<)tiou8  suit^  10 
for  a  malicioirs  prosecution,   M) 
either  by  action  or  iudictmeut,  10 
nor  where  th*>  people  are  concerned,  11 
whether  where  the  cause  of  action  is  local,  12 
nor  of  assault  and  battery,  11 
or  false  iniprtsonwent^  1 1 

hasjurisdiction  of  action  for  enticing  away  plaintiff's  wife,  11 
and  of  adultery,  18T 

asSciuU  and  outiery  on  wife,  id.  i 

on  servant,  11 
ao of  action  fur  not  removing  fence,  It 
foranescnpe,  against  sheriff,  11 
fur  negligt'ittljr  hurting  plaintitf,  11 
of  trebpass  for  uesne,  profits,  1 1 

•f  what  parties,  12 

defendant  must  be  li:»ble  inhis  own  right,  12 

justice  has  no  jurisdiction  of  an  eMCulur   or  administrator  defen- 
dant, 1'2 

even  though  defendant  confess  judgment,  12 

co'poration  may  t»ue,  but  cannot  be  sue»l,  12 

how  far  alloriieys,  &c.  are  liable  to  be  suod  before  justice,  12 
«f  what  sum,  13,  (see  aWcwi«i/,  pleas  in) 

when  plaintitf  claims  m.ire  than  50  dollars,  &c.  13 

he  may  relinquish  p?\rt,  13  u  to 

justice  is  confined  strictly  to  the  authority  given  hira  by  the  act,  12 
in  trespass  on  land»,  14 

jurisdiction  is  conditional,  14  1 1    Vc 

hew  justice  is  to  pn»ceed  on  question  of  title  arising  collaterally,  14,  15 
tame  subject  continued,  22<>,  227,  230,  404 
C(<ujftMt  will  not  roofer  jurii>:!ictiou,  11,  12,  13,,15,  697 

JUSTIFICATION,  ^      ^^, 

when  defendants  should  justify  separately,  491 

JUSTICE,  *      .  .      .  ,  .   I-  ,        q 

keeping  a  tavern,  or  living  in  one,  has  no  jurisliction,  y 

cannot  try  cause,  but  may  ifcsue  execution,  9 

■wants  jurisdiction,  though  merely  innkeeper  defaclo^  9 

may  punish  for  contempt,  ^sce  conlenipl) 

JURY, 

how  drawn,  S31 

how  supplied  when  a  sufficient  number  do  not  appear,  id. 

by  a  IcJeSy  id. 

talti  de  circtmisfantibus,  531 
number  rcquiren,53i,  (see  challenge) 
of  their  oath,  538 

how  the  cause  is  conducted  before  them,  538— -9 
oath  to  keep  jury  during  an  adjournment,  ^)9 
Ifier  caute  is  subnutted  to  ibcm,  whether  more  evidence  may  begiven,id^ 
may  give  their  verdict  immediately,  540 
.^      if  iney  retire  a  constable  must  be  sworn,  id. 
'         '  otherwise  not  necessary,  541 

''it  may  decide  both  the  law  and  the  fact,  id. 

how  to  di'niean  themselves  after  ihcy  retire,  541,  (see  verdict) 
nmy  be  polled,  544 
I  p  bow  proceeded  against  for  not  appearing  on  venire,  545 

foim  of  summons  to  show  cause,  id. 
how  served,  ^c.  546 
*«  form  of  conviction,  id. 

warrant  to  levy  fine,  547 
how  c^KCutedj  id. 
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LANDLORD  fe  TE^^ANT,  (scr  me  and  occupation,  lenan  ) 
LK^NDINO  FOR  IJSK.  (see  bailment) 
LE TTj.NG  to  hire,  (see  bailmeni) 

to  keep  a  tavern  is  a  personal  ifust,  not  assignable,  21 

toenter  on  lai.(l8,  J?8 

is  cxjiress  or  implier!,  id. 
maybe  revokfld,  39, 199 
to  one  when  he  may  tiike  others  with  him,  199 
wha:  shall  amount  (a«  id. 
of  license  or  authority  given  by  the  law,  199,  200 

abuse  uf,  makes  party  a  trespasser  from   ihe  beginning, 

(see  author  it  I/) 
otherwise  if  given  by  the  party,  201 
LIEN, 

priority  of  liens  considered,  221  to  227 
is  general  or  hperifick,  IBl 

distinction  and  how  enforced,  161   to  163,  (see  bailee^   carrier,   tna- 
kctpevy  farritr,  tailor,  miller,  dytr,  manufacturer^  wucliaui^^  ativr* 
ney,  suiicilor) 
was  intended  /or  the  benefit  of  trade,  162 
ol  perfOB  who  saves  goods  from  a  ship  on  fire,  &c-  id. 
for  the  keeping  of  a  stray  animal,  162—3 
waived  by  a  special  agreement,  163,  699 
UMirATlON,      . 

implied,  in  an  action  on  a  specialty,  467 
UMl  I ATIONS,  STATUTE  OF, 

bow  to  avoid  by  declaring  in  action  by  executor,  as&igaee^   Scc«  378 

(see  dtclaralion) 
form  of  plea,  464. 

to  what  actions  il  applies,  id. 
to  what  actions  it  does  not  apply,  464—5 
how  it  may  be  avoided,  565  to  567 
of  •-eplicatiou    to  plea  of,  466 
LUN  ATICK,  (see  idiuls  k  lunatics) 
MANDVTAHY, 

for  what  :i<>>glect  he  is  responsible,  32—3 
a  man  cannot  be  compelled  by  action  to  become*  ^ 
MANDATE,  ( see  bai Iment) 
MA    UFaCTUUER, 

of  his  lieu  on  goods  for  price  of  work  done,  162 
MARRIAGE. 

in  fact  must  bo  proved  in  action  for  adultery,  197 
wiiat  is  a  valid  marriage,  1^8 
MARRIED  WOMA.V, 

cannot  be  a  pai  ty  to  a  bill  or  note,  89 
her  contract  void,  145 

action  will  not  lie  against  her   upon  a  contract  made   duriog    ^ret 
lure,  4i9 

exceptions,  429,  394 
when  her  husband  will  be  presumed  dead,  429 

whntover  she  earns'  helongs  to  the  husband,  (see  husband  ie  trt/«) 
how  fnr  husband  is  liable  lor  ber  nccesiaiics,  430 — 1 
(sre  k'.isband  «fc  irife) 
MAS  ib:K.s:  SERVANT.  ,   ax    A^ 

whiMi  mubier  hfihln  on  contract  of  his  servant,  41,  ^s 
ho«'  Cur  lie  is  iMitiiled  to  tno  wag;''S  of  his  servant,  42,  (<ec  sfare) 
how  far  bound  by  the  nci  of  his  bcrvant,  45 
how  far  liable  for  necessaries  furnished  bis  apprentice,  57 — 8 

for  medical  atte;nlfince  on,  68 
when  owner  of  the  •ilive  liiible  for  bis  medical  attendance,  &c.  id« 
pot  liable  to  overseers  of  poor  for  his  hired  servant's  support,   id. 

norforrineaiciuesjoccessaries,  fcc^ftiruisbcd  him  by  any  person,  SI* 
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MASTER  &  SERVANT, 

of  his  right  of  action  for  enticing  a wi^y,  beating,  &c.  of  Ms  servant,  IdS 

to  19:^,  194  to  196 
of  the  master's  right  of  correction,  193  -4 

master's  remedy  for  goods  fraudulently  obtaioed  of  his  servant,   19G 

•f  servant's  accountability  to  master  for  neglect,bxeach  of  trust,  Kc.  id. 

or  any  conduct  by  which  his  master  sustains  or  is  compelled   to 

pay  damage,  id . 
is  not  accountable,  if  master  is  concerned  with  him  in  comnnt* 
ting  the  injury,  id. 
MECHANIC, 

of  bis  lien  on  goods  for  price  of  his  labour,  162 
MILLER, 

of  his  lien  till  paid  for  grinding,  Sec,  162 
MILITIA, 

when  action  lies  for  returning  one  to  court  martial,  699 
MISDEMEANOR, 

in  justice  or  constable  to  buy  a  chose  in  action,  for  prosecution,  Mi, 
MISJOINDER,  {seejoinder  of  actions) 
of  person  or  rights,  312 

consequences  of,  id.  « 

MISNOMER,   (see  abatement^  pleas  in) 
MITTIMUS,  (see  eommitmenL  eontcmpiS 
MONEY  COUNTS, 

when  bill  or  note  evidence  under,  127,  36T — 8 
MONEY  HAD  &  RECEIVED, 

action  for,  by  officers  against  their  predecessors,  50 — 1 
when  it  will  lie  on  return  of  goods  on  account  of  fraud,  fi? 
action  of  assumpsit  for,  68 
general  description  of,  id. 

lies  by  principal  against  agent  for  money  received,  id. 
to  recover  back  money  paid  upon  a  consideration  which  bap- 
pens  to  fail,  68 
or  iponey  paid  to  one  having  a  void  authority,  69 
or  obtained  by  extortion,  imposition,  ^c.  id.  > 

or  embezzled  or  obtaiued  by  fraud,  id. 
or  paid  on  &  void  contract,  id. 
instances  in  which  tins  action  has  been  held  to  lie,  75  to  78 

(see  declaralion) 
will  lie  without  demand  af^inst  ofScer  who  has  collected  money  on  eXr 
ecutioo,  698 
to  recover  back  money  paid  at  toU  gate  improperly  erected,  700 
MONEY  LENT  AND  ADVANCED, 
of  the  action  of  assumpsit  ibr,  80,  81 
(see  declaration) 
MONEY  PAID.  LAID  OUT  AND   EXPENDED,'' 
action  of  assumpsit  for,  78 
when  proper,  78  to  80 

for  money  paid  on  an  accommodation  note,  78,  79 
or  as  surety,  79 

or  on  being  obliged  to  pay  money  for  another  in  any  way,  i{l^ 
as  for  an  escape  fjcom  sherifij  id. 
or  constable,  id. 
"*  *     •  but  not  if  he  voluntarily  pay  the  money,  id. 

-._^  0JL  and  so  of  a  collector,  id. 

^'  *  but  if  there  be  a  request  to  pay,  action  lies,  id. 

must  always  be  a  request,  express  or  implied,  id. 
of  this  action  for  money  paid  by  a  joint  contractor,  id,] 
when  this  action  will  not  lie,  79,  80 

to  sustain  it  there  must  be  an  actual  payment  of  money,  ojr  what 
is  equivalent  thereto,  80  (see  declaration) 

ih  law  is  a  lunai  month,  144 
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MORTGAGE, 

of  a  chattel,  16fi 

is  absolute  on  forfeiture,  id*. 
•-    and  mortgagor  cannot  redeem,  id. 
difference  between  mortgage  and  pledge,  SO,  n.  C^ 
KAME,  ^ 

(see  misnomerS) 
'    WECESSARIES, 

(s«w  husband  and  vife,  parent  and  chikL  masUr  and 
NEGLECT, 

of  bailee,  what  maVeshim  accountable,  Si  to  34 

of  the  t^erv.int  is  the  neglect  of  the  master,  33 

iliftht  noglpct,  31 

ordinary  neglect,  id. 

gross  neglect,  id. 
NEW  ASSIGNMENT, 

(brm  of,  in  trespass,  334 

wctw  to  avoid  cece&siiy  of^  by  declaring,  492 
NONSUIT, 

of  justice ^8  right  to  grant,  52$,  540 

vthore  no  costs  are  awarded  upon,  cannot  be  rcTensd  or  afiimed  00- 
certiorari,  64S 
NOTES, 

(see  bills  of  exchange  and  nromissory  notes) 
NOTICE, 

to  plaintifToD  return  of  warrant,  288 

to  quit,  when  necessary,  by  landlord  or  tenant,  81, 82 
"^       of  non  payment  of  a  bill  or  note.  111  to  117 
,  (see  biilt  of  exchange  and  pnymissory  note*) 

of  defence  in  actiuu  by  justice  or  conF.table  upon  a  chow  in  actioB  , 
bought,  &c.  142  , 

time  of,  how  computed,  143 

of  special  matter  with  the  general  issue,  443 

of  set  off«  4U2  . 
«  form  of,  463 

NUISANCE. 

action  on  the  case  lies  for,  1^3  • 

(see  trespast  on  the  ca$e  pronerljf  so  called) 

oaths; 

form  of  administering,  256 

how  far  forai  thereof  given  by  statute  mutt  be  pursued,  541 

oath  for  subpoena  before  arbitrators,  473 

of  witness  before  arbitrators,  474 

of  arbitrators,  474 

for  a  wnrraot,  2':6 

on   shewing  cause  why  defendant  do'H  not  appear  on   aeoice  al 
summons  by  copy,  255 

to  procure  attnrb:nen(,  2i>2 

to  procure  :^joununrut,  5u9  ' 

of  competency  ol  security.  511 

to  excuse  more  parii(  nlar  exhibition  of  eccount,  511 

of  witness  on  trial  of  cballenge,  53C 

of  triers,  5:^7,  .^8 

to  keep  jury  during  nr|icurnmenl,  5J(9 

(sec  evidavcCj  execution) 
OBLIGATION,  V^ 

of  parties  to  a  bill  or  note,  1^1 
(sf  e  bilit  of  exchange  aiid  uromiasory  notes) 
OFFICEKS,. 

when  they  must  all  he  present  at  doing  an  official  act,  43 

Toice  of  a  majoriiy  biiuis,  4:^  \ 

action  by^  for  mopey  iu-^iiunUs  of  ihcir  predecessors,  50^  5} 


/ 
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-OPIFICEllS, 

how  proved  such,  572  ' 

presumed  to  have  doiM  their  duty  till  contrary  appear  572 

meaning  t)r  this  termination^  35,  n.  ^3) 
ORDKR,  ^  ' 

same  as  a  bill  of  exchange,  83 
ORDER  OF  BASTARDY, 

ac%ton  of  debt  Jies  thereon,  155. 
ORIGINAL  PROCESS, 

»  (see  sttmmonSf  KarranL  attachmenti 
OVERSEERS  OF  HrGHWAYS, 

(see  bridges,  hii(hwaus)  * 

OVERSEERS  OF  POOR, 

when  liable  for  maintenance,  &c.  of  pauper«,  51,  68,  698 
cannot  have  an  action  against  pauper  lor  uccessarieTfurnished  him,  H 
(see  master  and  servant) 

whether  he  reside  in  their  town* or  not,  C8 
how  to  divide  paupers  on  division  of  a  town,  698 
.    may  bring  debt  upon  an  order  of  bastardy.  155 

OYeV*^*""**  *"  ""*"  '*''°  "'''"*  ^""^  certain  penalties,  348 

of  the  party's  right  to  oyer,*339,  4b6 

form  of  craving  oyer,  406 
TARENT  &  CHILD, 

when  parent  entitled  to  earnings  of  his  child,  42 
(see  hustHtnd  &  t<^/e) 

when  father  of  a  bastat d  is  liable  to  pay  for  his  maintenance,  5T      > 
when  parent  is  liable  for  medicines,  &c.  furnished  his  ^hild,  68,  427 
no  action  lies  agatnst  a  child  for  mainiaining  an  indigent  parent,  6| 
oi  the  action  far  seducing  daughter,  188,  193 
for  assaulting  and  beating  child,  139 
for  enticing  him  away,  id. 

for  seduction,  maintaiuatile  by  master,  mistress,  &c.  t90 
or  by  any  person  stnnding  in  place  of  a  parent,  id. 
whether  a  father  can  have  an  action  for  taking  away  his  child^Wl 
remedy  therefor  by  habeas  corpus^  191,  n.  (5) 
when  parent  is  liable  for  necessaries  furnished  his  child,  42t 
PARTIES, 

in  an  action  on  contract,  304  , 

who  must  be  plaintiffs,  id. 
defendants,  305 
n  an  action  for  a  wrong,  307 
who  may  be  plaintiffs,  id. 
defendants,  308 

that  party  sues  in  wrong  character  roust  be  pleaded  specially,  394 
PARTNERS,  ^  r-       /> 

who  shall  be  deemed  such,  47 

wnen  and  how  far  one  is  liable  for  acti  and  contiikts  of  another,  47^ 
8-9  ^ 

before  or  after  dissolution,  47 
bow  they  must  sue  and  be  sued..48f  129 

when  one  partner  may  bind  the  firm  by  contracts  not  under  seal,  48--S 
y\-;      by  contracts  sealed,  48-^9 
/  ^d.  lri>w  far  one  partner  may  draw»  accept  or  indorse   bills  or  notes,  so  as 
j|^/:f        tohin.ifi.m,  48— 9    ' 
^"'  actions  bctwieu,  49—50 

note  given  by  one  In   the  name  of  firm,   will  be  intende4  in  tha 
'  course  of  partnership  deal,  till  the  contrary  be  proved,  50 
must  sue  and  be  sued  by  their  names  at  length,  407  ^ 
one  partner  cannot  introduce  another  into  the  firm,  without  consent  o£. 
all,  50 
cannot  to  restiaised  from  assigning,  by  conifBct,  «9f 


i 
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PARTNERSHIP, 

what  constitutes  this  connection^  47 
how  dissolved,  id. 

how  by  assignment  of  one  partner,  69S 
use  and  necessity  of  publick  notice  ibereof|47 
bow  notice  should  be  given,  id. 
I  tp  what  dealings  may  extend,  48 

general  or  special,  id. 
the  existence  of,  matter  of  inferrence*  50 
t  how  proved,  id. 

J  (see  partners) 

PAUPEBI,  (see  overseers  of  poor) 

no  actioii  lies  for  keeping,  when  removed  by  order,  698 
PAWJSEE,  - 

/  is  answerable  for  ordinary  neglect,  33 

may  call  upon  pawnor  to  redeem,  id. 
,  and  on  default  may  sell  pledge,  id. 

may  recover  the Yull  value  of  the  goods,  against  cA&stable  or  tb^i'^ 

who  takes  them,  33,  o.  (1) 
is  answerable,  if  he  use  the  things,  34 
PAYMENT 

when  the  receiving  a  bill  or  note  for  debt  shall  be  deemc^tt  pa  rate, 
121  to  127  -        «-  -         ' 

PENAL  STATUTES,  $ 

actions  on,  how  to  declare  in,  343 
PENALTY, 

on  statute,  action  for,  20 
'  how  to  declare  for,  343 — 4 

under  act  to  regulate  inns  and  taverns^  20 
I  highways,  id. 

'  money  won  at  play,  id. 

!'  upon  horse  race,  21 

for  demanding  excessive  toll  on  tornpike,  Sf,  697,  (see  toil  gathi'^') 
PHYSICIAN, 

action  for  his  services,  68 
PILOT, 

action  for  his  services,  66 
PLEADING, 

its  looseness  in  a  justice^!  court,  52—3 
in  general,  as  applicable  to  this  court,  302  to  304 
of  the  proper  parties,  (see  parties) 
(see  joinder  of  actions,  election  of  actions) 
certain  rules  which  relate  to  pleading  in  general,  315 
what  circumstances  should  be  stated  in  pleadinjy  316* 
how  statutee  are  to  be  pleaded,  317 
declaration  need  not  negative  Uie  defence,  318 
the  law  sometimes  allows  a  fiction  in  pleading,  319- 
pleading  must  not  be  double,  319 
mode  of  stating  facts,  3iO 
rules  of  construction,  322 
division  of  pleadings,  323 
regular,  id. 

example  thereof,  323  to  S26» 
irregular,  323 
examples  thereof,  326 — 7 
(see  declaration) 

use  of  profert  in  pleading,  339,  n.  (1)  . 

(see  pleas,  abatement,  bar,  pUat  in  oar,  repUcaticn') 
X^LEAS 
•  diffcTPnt  kinds  of,  392 
in  abatement,  id. 
(see  abaiemmi) 
bar,  392 


a  table  prtsenting  a  short  riew  o^*  pleas  and  defence  in  bar^  ^c.  414 
(see  general  ittite)  ^ 

in  bar,  are  of  two  kin^is,  424  • 
when  defendant  may  elect  to  plead  or  give  matter  in  evidence^  undeff 

general  issue,  434 
ipecial  plea  in  bar  should  not  amount  to  the  general  issoe^  42SJ 
when  and  how  defendl&nt  may  plead  several  pleas,  442 

may  give  notice  of  special  matter,  443 
<§i  bar,  special, 

qualities  of,  444 

must  be  adapted  to  the  nature  of" the  action,  idi» 
-must  answer  the  wholo  declaration,  Id*  • 

when  must  admit  its  truth,  id. 
must  be  single,  445  ' 

the  degree  of  certainty  required,  id. 
must  \^  direct  and  positive,  and  not  itrguroentative,  id* 
must  be  so  pleaded  asno  be  capable  of  trial,  446 
bow  a  defect  iu  these  particulars  roust  be  taken  «dvant»gr 
of,  id. 
iSirms  of  special,  \fi  bar, 

commencement,  446 
plea  leave  and  license  in  trespass,  32^ 
former  recovery,  446 
former  suit  and  judgment  for  defendant   in  which  plaintiif 

set  off  his  demand,  447 
the  like,  in  which  plaintiff  ought,  but  neglected  to  set  off  hii. 

demand,  id. 
Xormer    trial  and   judgment  for  defendant  upon  the   sanic 
matter,  44d 
(|lmarks  as  to  the  naiare  and  operation  of  these  pleas,  and  the  er* 

idence  to  support  them,  448  to  45S, 
of  the  plea  that  the  subject  of  the  second   suit  was  properly  Qiat« 

ter  of  defence  in  the  former  action,  455  to  457 
Ibrm  of  this  plea,  456 

form  of  plea  of  satute  of  Hroitations,464,  (see  UmitaUant,slaiule  off 
of  release,  468,  (see  telease) 
•f  arbitrament  and  award,  469,  (see  arbitration) 
of  accord  and  sarisfartion,  47:'^,  (see  aeeurd  (tnd  saiisfaetion). 
of  tender,  (see  lender) 

in  assumpsit  on  a  contract  to  pay  money,  47ii 
in  specific   articles,  4"6 
how  a  lender  must  be  pleaded,  487 
'  plea  of  tender  «f  amends  in  action  of  trf^spass,  489 
of  infancy,  490,  (see  infanca) 

of  justificatioo^-takiiMc  and  inmoundiug  cattle  damage  feai<* 
ant,  490  ^     . 

by  party  On  whose  execution  goods  weie  taken  ami 
sold,  490 
defect.of  partition  fonres,  491,  (see /eTirex)  *      \ 

close  of  pablick  highway,  492,  (see  higkwajf,  juriididion^ 
whether  a  justice  has  a  right  to  try  this  plea,  493 
remarks,  492  ,  "? 

of  title  in  trespass  on  lands,  493 
{LEDGE,  (see  frai/menO 

wherein  it  differs  from  a  mortgage,  30,  n.  (3)  - 

when  deposit  of  a  note  shall  be  deemed  a  pledge,  30^  n.  (^ 
POOR,  (see  overseers  of  poor,  pauper) 
POSSESSION,  '^  • 

is  prima  faeisj  evidence  of  rkht,  157.    (tee  fT90^im%  fro94| 
80ST  CHAISE, 

proprieten  of^  their  lights  and  obligationi^  6$ 

99 
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POITND, 

both  anartTrn  and  indictment  lies  for  breaking,  333 

oveit,  ivhat,  2U5 
covert,  id, 
POUND  KEEPER, 

PREF^ACe's"*''*^  *°"^^  distress  be  tortons,  233,  (set  pound) 

PRESENTMENT,  (see  6ais  of  exchange  and  pnmisiorv  noiei) 
of  bill,  W2  J  -^  f  9      *^j 

when  payable. after  sight,  id. 
when  k  how  it  shouid  be  made,  105,  108 
when  it  may  be  omitted,  108  to  110 
PRESUMPTIVE  EVIDENCE, 

its  nature  and  force  considered,  572,  &c. 
PRINCIPAL  &  AGENT,  (see  factor) 
relation  between,  42,  (see  factor) 
when  agent  may  delegate  his  power,  4% 
how  to  transact  business  for  his  principal,  id. 
must  pursue  his  authority  strictly,  43 
how  where  an  authority  is  given  tosev^al,  id. 

difierence  in  this  respect  between  private  &  poblick  agentiy  id- 
when  he  may  pledge  his  principalis  goods,  id. 
if  wrongfully  pledged,  trover  lies,  id. 
how  far  they  are  subject  to  his  debts,  id. 
flislmction  between  general  and  speciai  agent,   and  their  posren^  44^ 

when  payment  to  agent  is  valid,  44 
when  agent  is  not  liable  personally,  45 

no  difference  in  this  respect,  between  a  private  annt, 
an  agent  ofg|||An^ent,  id. 
when  agent  liable  to  ref^^i^y  paid  by  mistake,  4S 
when  personally  liable, 46,  697,698,  (seeauc/soneer) 
when  liable  to  his  principal,  47 

•«.J.?S.VJS^?'''"""®"1»  "^^^^  personally  liable,  47,  697— g 
FKIVILEGE,  (see  arrest) 

how  defend'int  is  to  avail  himself  of,  280 

a  person  discharged  on  account  of,  may  be  arrested  aeain    on 
process,  410  * 

of  motion  to  discharge  defendant  on  account  of  Drivilece    410 
PROCEFniNGS,  *'       ^9!^ 

when  and  how  stayed,  644 
PROCESS, 

(sec  sfmmons,  tDorrant,  attachment,  ruhpama,  venire.  eaeetUunii 
canm.t  be  served  on  Sunday,  278  ««wiOTt/ 

''^a^^d!y7"|''^"''''""^"^p^^^^^       "^<^^«*  ^^^^ 

how  li>ng  party  is  bound  to  wait  on  reinrn  of,  500 

aeainst  j(»int  debtors,  269 

when  deemed  the  commencement  of  a  suit  268  395 

of  letters  testamentary,  &c.  575 
when  necessary,  \A, 
PROMISE,  (see  eon/rarO    , 

promises^naf  d  m  declaration.,  are  mortly  such  a«  are  Implied  by  U^ 

PROPERTy/  ^^^^^'  ^^^  ^  'f  ^^*«^« 
in  goods  and  chattels.  157 
"  genera],  id.     • 
or  special,  id. 
>s  qualified,  159 
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BROPBRTYt  ,^ 

in  whom  property  if,  while  article  is  in  a  state  of  manufocture,    1^ 

(see  gift) 

,  in  animalsy  (see  ammaU) 

REBUTTER,  325 

RBCEIPT,  ,    ___   ,„. 

may  be  explained  or  contradicted  by  parol ,  577,  584 

RECOGNIZANCE,  ,  ,.   .  „  ^      1, 

on  plea  of  title,  497,  (iroT»,  the  words  «  shall  commence  an  action,- 

were  omitted  by  mistake  in  the  condition  of  this  recogniianoe ,  4lp; 

REJOINDER,  324 

RELEASE,  {wthigheriteuiitygweiiC) 

plea  of,  468 

what  are  the  proper  words  of  a  release,  id. 
of  their  operation,  468 — 9 

is  sometimes  (and  when)  implied  by  law,  469 

to  one  of  joint  debtors,  sc.  discharges  the  whole,  469 

sq  of  one  joint  wrongdoer,  247 

bow  executed  by  attorney,  295 

is  inoperative  unless  sealed,  l2l 

REMEDY,  (see  actions)  ,,«/•- 

when  remedy  must  be  upon  the  statute  and  not  at  common  law,  196^-7 

RENT,  (see  dittreii)  ,       ^^,   ^^^ 

when  one  year's  rent  must  be  paid  before  sale  on  execution,  671,  67^1 

REPLICATION,  (seoneiu  fl»*ignmen/,  limUatUmiy  9tatuie  of) 
to  plea  in  abatement,  413 

of  statute  of  limitations,  466 
of  replication  generally  to  a  special  plea  in  bar,  498 

RESCUE,  ^        ,„, 

when  an  excuse  for  the  officer,  I8I 

RETURN, 

of  summons,  273  -   • 

form  of,  273  to  275 
warrant,  276 

form  of,  id. 
attachment,  285 

form  of,  285,  (see  execution) 
when  evidence,  and  its  eflfect,  275,  530,  546 

RIVERS, 

right  of  way  and  of  fishing  therein  considered,  213  to  21fi 

are  navigable  or  not  navigable,  214 — 15 

meaning  of  these  terms,   214—15 
when  considered  publick  highways,  214—15 

though  it  be  a  highway,  this  gives  no  right  to  tow  on  the  bao^s 
thereof,  215 
SALE, 

(see  exehange)   * 

is  a  transferring  of  goods  for  money,  27 
of  same  nature  with  exchange,  id-, 
what  is  a  valid  sale,  27—8 

when  vendee  may  carry  away  the  goods,  27,  28,  55 
vendor  who  retains  goods  after  sale  considered  a  bailee,  26 
of  the  sale  of  goods  above  25  dollars  in  value,  28—9—30,  (  Bee  frauds, 

statute  of) 
of  goods  to  the  wife  or  servant  of  defendant,  is  a  sale  to  him,  53 
of  goods  without  receiving  the  price,  id. 

'they  are  then  in  nature  of  a  pledge  for  the  price,  id. 
whether  if  action  j>e  brought  for  the  price,  vendor  must  hold  them 
ready  for  vendee  at  all  times,  and  cannot  afterwards  sell  theio 
to  another,  53 — 4  ^ 

when  vendor  may  be  off  because  money  is  liot  tendered,  54 
when  he  may  sell  them  again,  id. 
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'V^^^    POENA, 

Uv;.*'''^>Jbrm  of  to  attend  before  arbitrators,  474,  (see  arfniraiion) 

ieoe,J*^«-^'  '(iee  trial) 

•**o^  to  lewify,  form  of,  517 
;^^^  to  produce  paper,  517—18         , 

^  '^**fc  ^^^  served,  618 

•   whether  fees  must  be  tendered  witness,  518—19 
'^'*^ij^^   form  of  ticket  for  witness,  520  f 

'**''**£•■ »    'caaons  for  formal  service,  ■'>2l 

'  *'    of  proceeding  against  witness  for  not  obeying  subpoena,  i^. 
P^liem^   EMMONS, 

'^    of  the  process  by  summons,  248 
Its  )g  .  form  thereof  id. 

%  other  directions  as  to  making  ont,  249  to  252 

service  and  return,  271,  276,  (see  service^  return) 
.•^  ^  when  and  on   whom  it  may  be  served,  275 — 6 

^H       form  of  a  summons  to  bring  in  a  number  of  defendantsto  answer  sep- 
arately in  different  actions^  at  the  suit  of  one  plainti^  'S39.  ^ 
^^   5UJNDAY,  (seeiwwcM) 

whether  the  natural  or  solar  day,  278 
<»iti   SURGEON, 

action  for  bis  services,  64 '-«5 
SUBREBUTEB,323,  325 
jSURREJOINDEB,  325 
SWiNE, 

power  of  town  meetings  concernii«,  Vff  ^ 

SWORN  COPIES,  i 

when  evidence,  562,  565 
TABLE, 
^'^  of  defences  in  bar,  414 

TAILOR, 
^'j.  has  a  lien  for  price  of  his  work}  1^ 

TALES,  (sec  jury)  * 

(U  cirtuinttantibutf  (see/ui^) 
TAVERN  KEEPER, 

how  far  ke  may  act  as  justice,  9.  (see  innkeefier) 

TAXES, 

goods  in  custody  of  the  law  not  distrainable  for,  657 

TENANT, 

hoUling  bver,  is  impliedly  on  old  rent,  8& 
when  entitled  to  off  going  crops,  204 
in  common,  (see  trover) 

one  wl^o  works  on  shares,  Is  a  tenant  in  common  with  lits  land^ 
lord,  204 

TENDER.  ^       ^ 

at  the  day  only  saves  interest  and  costs  on  note,  104 
when  it  Is  a  condition  precedent,  355 
in  case  ol  gobds  sold,  id. 
p/the  plea  of  tender,  475,  487,  488 
forms  of,  475 — 6 
of  money,  475 
Af  speciacii  articles,  476 
difference  in  the  eilect  of^  477-^—9 
leraarks  on  plea  of  tender,  476-^7,  487— g 
hy  whom  it  may  be  made,  477 
what  is  a  good  tender,  id. 
inaflner  of  tendering,  id. 
gf  the  thing  tendered,  480 
domestick  coins,  iff* 
foreign  coins,  48 1 
banknotes,  482 

tender  iu  these  goods  if  not  objected  to  specii^lly,  €57 
money  which  becomes  curreot  at  a  less  valuei  482 


y 


/- 


,742  INDEX. 

TENDER, 

t6ntraet  to  deliver  goods  generally.  Is  fulfilled  bj*  Ipiada 

goods  of  the  middling  sort,  482  ^ 

at  what  place  a  tender  must  be  made,  483,  700 

of  rent  upon  land  demised,  good,  231 

at  what  time  a  tender  must  be  made,  482 

to  whom,  486 

consequences  of  tender  &  refusal,  ki» 

how  it  must  b^  pleaded,  487 — 8 

in  what  cases  it  may  be  made,  4^ 

TENDER  OF  AMENDS, 

in  trespass,  489 

form  of  plea,  id* 
TICKET,  *'   -f  ^ 

form  of  for  witness,  520 
TIME, 

how  computed  on  bill  oi  note,  106—7 

in  other  cases,  143 — 4 
reasonable  time,  what,  102,  106, 114 
TITLEI,  (see  juritdielion.') 
'     plea  of  in  trespass,  493 

when  title  shall  be  esteemed  in  question,  id; 
right  of  way,  id. 
permission  or  license,  494  * 
nuisance,  id. 
form  of  plea,  494    5    6 
remarks  on,  496 

how  signed  and  countersigned,  495 
common  bar  of  freehold  is  proper  in  all  cases,  493 
fbrm  of  recognizance,  497.      (Note.    The  words  «  skail  cammunce  m 
tfc^TOTi,"  were  omitted  by  mistake.)  «-w«ciicf  m 

in  the  condition  of  this  recognizance,  497 
may  be  delivered  to  plaintiff  with  plea,  id. 
pl6A  of  m  actions  of  trespass  on  common  or  public:  lands,  499 

uZeTl&'''^'   ^  "^  '"'^  *"^  ^"'«'^'"'  ^"  prop^iriy  in  tresp^s. 
TITLE  OF  CAUSE, 
what,  258,  o.  (9) 
TOLL  GATHERER,  * 

when  liable  for  demanding  more  than  is  due,  21,  6St7 
to  penalty  for  taking  loo  much  waggon  toll,  697 
not  for  demanding  of  one  who  is  exempt,  21 
(see  waggoni) 
TRESPASS, 

for  what  it  lies,  11 

either  trespass  or  case  li«8  for  a  direct  injury  by  negligence,  UL 
167,  d"9 
en  lands,  197 

general  nature  of  the  action,  197    (see  lieentt^  auihoriin) 
ofpleaof  title  in,  493    (.see  <t//e) 

when  one  having  a  right  to  distrain  is  a  trespasser  from  the  be* 
ginning,  201     (see  disfras) 
must  be  with  some  degree  of  fault,  202 

will  not  lie  for  going  round  where  public  highway  is  impassable,  id. 
of  the  possession  necessary  to  maintRfn  this  action,  202,  203 
when  it  lies  for  injury  committed  in  highway,  203     (see /c r^Airvys} 
lies  by  tenant  far  an  injury  to  crops,  203 
by  one  merely  entitled  to  emblpments,  id. 
or  any  exclusive  right  in  the  soil,  id. 

■ot  by  one  who  has  merely  cleared  a  fishing  place  in  a  public  rira.- 
204.  (see^Aery)  ' 

lies  for  an  injury  by  cattle,  &c.  204  -5    (seefenees) 

^when  a  want  or  deficiency  of  feqct  may  be  sIwwb,  t06  to  21% 


N. 
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the  one  who  hath  the  cuatoitir  nr>.»i.  •  i.  n   . 
whetlier  it  will  lie  for  bre«h^fM*"«* '!'■»'•  '»  •t««P»rt,  tl2 
lies  fo,  an  injury  do«.  to  afah^»f^Pl*'"'T'^'°'?''y^<'°».  «» 

•d  with  waterfjlSto  816    fsJT&rfJ?'*"''  "djoiiingto,  orcoter- 
when  it  lie,  for  hunting  on  the^LiSlad  316 
thii  action  lies  in  various  rm.i,.  i..'  .    '  *  * 

or  servaal.,  „  well  a?.^*"«'i""  P*'^'~'  «''•«'  •ttomeys,  agents, 

who  issue,  procen,  81 6  to  8M """"  '°  '^'  "'"  ""  »»gi«»t« 

whK'^XT'^atL'"^ ''•^  -"".  2"  «"  «0 
221  to  285    (see  M^ffi^  '"  *""*•»  **«««'»  "g  authority, 

ih  relation  to  personal  property  227  IdT       ^***  '^'''^*  waiT*«^ 
«  concurrent  with  the  action  of  trove,  227 
lies  for  an  unfounded  distress  22ft    7«1    J- .      x 
possession  necessary,  f  42  [0^3        ^^^  dairw) 
•      *J  an J"egal  taking,  243  to  246 
01  other  injuries  to  nflrsnnoi 

(see  deciaroHm,  pUa^).  P™P*"y»  without  an  illegal  taking,  846-T 
OQ  plea  of  not  euili»  on«  /i.r.-j 
acquitted,  49f      ^  °"'  ^'"'"•'"nt  may  be  fonnd  guilty  and  another 

TRESPAstoN^THK  &'"  »' J-'^fication,  id. 
action  of,  1 0  *       ' 

for  what  it  lies,  10 
is  upon  contract  or  wrong,  25,  (see  astumpsiL  tm»\ 
properly  so  called,  166  r  ^        ^j 

nature  of,  166 — 7 — 8 9 

for  direct  injury  by  negligence,  166—7,  699 

li««  Jl^T       ""  bimwl/ exercise  ordinary  care,  167 
,      Ites  not  by  woman  who  is  seduced,  id.  ' 

L?l'r  K  ""'"'  ^°'"  "^^g^g^n*^*  of  his  servant,  16« 
it  rJ  for  Jw  ?°"«^«^  or  judgment  creditor,  169 

suigeon,  physician,  tailo?,  smith,  bar£^^'or*oU.er  oTrJ^^ 
cioSf;  li'lht"""'  "?"« '•S^'anUy.'caretesJiy^rT.uf 

in  ca«„  of  breach  of  official  du^.iSoTwl' 

4^.'lir6»,"7^"""°'  highw"ky.forp''ri'va.e  d^m- 

'"propeJTorl^  imi"?"""  '■?  •■"  ""  »'  disposition  of  one', 

fsTn^urtd,  m       ^"«  "'  "°'"°''"«  '•»  "J'  ""«"  *P»*« 
by  fire,  id. 

dog  or  other  taimal,  18S-~3 

building,  IS3  i 

Mtting  traps,  M. 
tn  cases  of  private  nuisance,  183—4 
for  flowing  land,  184 

obsttuctiiig  Of  diminishing  the  use  of  water,  id. 
for  an  injury  to  a  private  way,  id. 

"TwTS  ■*  ''"'"•• "'  ~"=»»~''  """  »pedalpri«t,UijiH 

^'  ku'ii'l -h  '"J°.k"*  '?  '•■•  «""  »'  bailment,,  1«5,  Iff 
•ut  not  wheie  there  i,  no  trost,  1(6  >       >   ' 
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TRESPASS  ON  TttE  CASE,  . 

as  where  goods  are  found,  and  loft  or  spoiUa  again  ay 
Icrt,  186  ;  otheirwive  where  tbeie  Is  a  pocitlTe  inudcrencc,  at 
misfeasance,  186  ^.^j 

ties  for  various  injuries  to  a  man  in  the  character  of  a  faiahan^  ,y»= 
rent  or  master,  186 
a  husband, id. 

for  any  injury  done  Vn  wife,  186,  ISt 
.    for  forcibly  carrying  her  away,  187 
or  comniitting  adultery,  (see  iduIUrJf) 
.    ,  a  father,  188 

for  seduction  of  his  daughter,  188,  (see  fnertnt  it  duUj 
ibr  any  injury  committed  upon  his  child,  189,  19S  ^j  ,_ 

when  trespass  is  the  proper  remedyt  190  *-•  ^ 

for  taking  away  his  childy  191 
(see  parmi  &  child) 
a  master,  194 

for  seducing  his  female  servant,  190 
enticing  away  serrant,  194, 195 
an  injury  done  the  servant,  195 
for  goods  obtained  of  serraiit  by  fraud,  195 
when  against  a  servant  for  negligience,  &c.  196 
(see  matter  A-  tervanf) 
when  it  lies  for  an  injury  prohibited  by  statute,  196 

for  removing  goods  on  execution  before  year's  rent  ispaid*  *^ 
not  for  disturbing  a  right  of  ferry,  1% 
lies  for  abusing  the  right  to  distrain  for  rent,  201 
for  damages  by  a  dog,  &c,  182,  513 

for  an  injury  by  agents  of  turdpike  company,  la  nspamn^  loac, 
&c.  700 
(see  declaration) 
TRIAL, 

how  long  court  may  be  holdcn  open  upon,  oO» 

preparation  for,  517 

before  the  justice  alone,  526  ^      ^ 

certain  particulars  applicable  to  a  trial  before  a  jusuce  or  jary,  5f5 

by  jury,  529 

when  and  by  whom  jury  may  be  demanded,  S^ 
venire  once  issued  cause  must  be  tried  by,  529 
form  of  venire,  530 
(see  venire^  jury) 
jiOstice  has  no  power  to  grant  a  new  trial,  544 
(see  nontuU) 
TROVER,  ^.       _  ^ 

when  rt  lies  against  an  auctioneer,  55 
*  for  goods  pledged  by  a  factor  or  agent,  43,   (see  faeiarf  frineifd 

andagmt) 
for  goods  sold  in  exchange  for  a  note  fraudulently  raprcfleniai  • 

be  good,  58 

when  this  action  lies,  in  general,  157  .     .      ,-.  ^        ^ 

plaintiff  must  have  a  property  in  the  goods,  «c.  157,(seejpJtpcrft; 
by  whom  it  may  be  brought,  157 

a  tight  of  possession  sufficient,  1»7,  158 
lies  not  against  an  officer  taking  foods,  which  are   tost  wiikofti 
his  fault,  160  ^^rr    ,       f.  \ 

by  and  against  whom  this  action  lies  In  general,  i«l  to  ICo,  {mx  liflif 
lies  for  an  unfounded  distress,  229 

is  the  only  proper  action  against  pnrcharer,  id« 
what  shall  be  considered  a  conversion,  165,  166 
what  is  evidence  of  a  conversion,  165  to  166        ^^ 

merely  carrying  goods  to  an  auction  for  sale,  699  (99m  deciarait0t) 
when  it  lies  by  one  joint  teaajit  or  toaant  in  common,  agauut  boM  co* 
tenant,  164 
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action  J  ies  against  agent  of  company  for  npgUseTicc,  700 
of  tfce  action  for  penalty  for  turning  off  fioui,  2^  (see  wa3^s^m)  f 

companr,  how  to  eicercise  discretion  in  eraciing  gates,  7U0 
^trSE  &  OCCUPATION, 
/a«fttmpti7  for,  8t 

when  it  liesY^I,  82 

tenant  cannot  question  lan^ilord's  tiilp,  8l,  82 
must  be  ■oroe  demise  or  peraiission,  fll  »        •    \ 

(see  landlQrd  k  tenant^  notice  to  quit^ienantt  dccLaratmn) 
•(JSURY. 

defined,  135 
•tatute  of,  135,  136 

.  mode  of  declaring  for,  136  (spo  deelaration) 
^what  shall  be  deemed  usury  wiihiii  ihe  statutp,  136  tt>  139    ^ 
.pretences  resorted  to  in  order  to  cover  usury,  139,  140 
all  usurious  transactions  are  void,  140,  141 
judgments  are  good  till  set  aside,  140 

how  this  may  be  done  in  »  justice's  court,  140 
•all  contracts  growing  out  of,  or  connected  with  usury  are  void,  140,  141 
tV  AHi  A  N  C  £ 

between  declaration  and  proof,  51,  52,  67,  333  to  337,  341,  37?,  5v7  i« 

5B9,  700  i 

xVENDEE, 

the  buyer  of  goods,  27 
TlTENDOR, 

.  tthe  seller  of  goods,  27 
itENIRE, 

/form  of,  530 

.  how  served^  580  '     , 

form  of  return  to,  531  ,      "  '•- 

•how  to  proceed  where,  venire  is  not  rcilirned,  532 

when  venire  is  waived,  532  ' 

what  amounts  to  a  waiver,  532 
tyiRDICT,  543 

must  be  general,  id.      a  ^ 

^  where  double  or  trebleaRm^ges  are  allowed,  545        ^       '      / 
how  received*  and  entered/  643,  544  ■  ^.  y 

|brmof,544  *  ^ 

.may  be  corrected  by  jury  before  beine  recorded,  id.  .  ^ 

jury  may  bepoUad,  id.  (see  jury) 
>when  it  may  be  received  on  Sunday,  54'? 
when  evidence  in  another  suit,  56i,  579, 5atf  * 

^WAGER, 

«when  valid,  41 
upon  age  of  parties,  lawful, '80 
tWAGGONS,  (see  earriagei) 

.when  they  pay  toll  as  a  pleasure  carnage, TW7 
^WARRANT,  ^ 

.  of  process  by  warrant,'253 

directions  for  making  out,  253 
iRihen  proper  to  be  issued,  253  to  260 
form  of  oath  for,  256 
of  affidavit  for,  257 
of  recognizance  for,  250  ^ 
of  written  security  for,  250 
of  warrant,  260 
bow  long  defendant  may  be  detained  on,  289 
.  not  deemed  the  commencement  cf  a  suit,  till  served^  38S 
when  it  may  issue  to  eommence  a  cross  suit,  413 
(see  arrtst,  return) 
fWARRANTSOF  ATTOKlSrEY,  ^ 

.to  appear,  &c.  6>rms  of,  293, 294  (see  trppuortafUe} 


u 


mmemKr-'r^.'mK 


-a&dBM.^ 


716  INDEX. 

t  WARRANTY, 

^  of  goods  on  salt,  S6 

when  it  shall  bind,  and  to  what  extent,  id. 
when  an  action  lies  upon,  without  return  of  goods,  M,  57 
goo^s  warranted  may  be  tvturned,  if  defective,  57 
when  necessary,  170 

general,  does  not  extend 'to  a  known  defecty  id« 
nor  to  a  future  defect,  id. 
otherwise  of  a  special  warranty,  id. 
what  words  amount  to  a  warranty,  170, 171 
parol,  cannot  be  shewn  when  agreement  is  ia  writing^  ITl 
of  title,  always  implied,  172 

80  that  proTisioaa are  sound  and  wbolefleme,  iA. 
ofborses,  172  to  179  (see  deelaTtUian\ 
WIFE,  (see  kuthand  &  mft) 

when  sh6  may  be  sued  alone,  394 
WITNESSES, 

plnintiflf  compellable  to  testify  in  certain  cases,  142 
when  warrantor  of  soundness  of  goods  may  be  a  witness  fin  YCnda^ 
177 

daughter  or  servant  in  action  for  seduction,  ISS 
how  comfielled  to  attend  before  arbitrators,  473 
how  punished  for  non-attendance  there,  id. 
how  compelled  to  attend  before  aju8ficey5l7    (wttmAfmnii^ 
not  obliged  to  testify  till  subpcenaed,  519 

but  would  be  entitled  to  bis  fees,  though  not  subpsiMtd,  519 
^  are  privileged  from  arrest  while  aittending,  &c.  278. 5Kl 

'  buw  proceeded  against  for  not  obeying  subpoena,  522 
or  refusing  to  testify,  id. 
penalty,  id.  ,      • 

form  of  summons  to  shew  caust,  M» 
how  served,  i<t 
affidavit  of  service,  523 

of  service  of  subpoena,  id* 
of  convictioa,  524 
of  warrant  to  levy  fine,  52S 
how  executed,  526 
Is  moreover  liable  to  an  action,  522 
arhen  narty  may  himself  be  a  witness,  570 

form  of  oath  to  party,  571 
oftbe  incompetency  of,  588 
of  slaves,  id. 
persons  insane,  id. 
idiots  and  lunatics,  id* 
children,  id. 

how  the  competency  of  Aese  persons  ia  to  be  teited,  W» 
of  person  drunk,  id. 
infidels  may  be  witnesses,  id. 
bow  sworn,  id. 
how  sworn,  in  general,  Wt  .    I  wa 

persons  convicted  of  certain  crimes  arc  incompetent,  &w 
90  are  parties  to  negotiable  paper,  In  order  to  impeach  rt,  mw§     m^ 
ID  persons  interested,  591 

this  roust  be  in  the  event  of  the  suit,  591 

and  witness  must  be  interested  to  swear  against  party  canaoc 

501  ^^- 

no  objection  that  he  «ay  feel  a  atrong  bias,  5W 
how  where  ha  thinks  himself  interested,  592 
«ven  ft.  party  may  be  ekamined  by  consent,  S9Z 
master  m'Jv  be  a  witness  for  servant,  thouftb  liAWa  lOr 

ittJMry,  5^2 
a  man  liable  to  belated  maybe  a  witness  fat  the  town, 
cttioot  be  A  witnest  where  verdict  wiU  Im  evideiice  Xor  HU^ 
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WITNESSES, 

nor  where  it  will'be  evidence  against  him,  506 
cannot,  in  general,  be  a  witneis  in  his  own  cause,  5M 
when  one  defendant  may  be  a  witness  for  another,  597 
by  confessing  the  action,  id. 
where  there  is  noevicfence  against  him,  id. 
wife  caAnot  be  a  witness  for,  or  against  her  husban/f/id. 

when  her  admissions  are  evidence  against  him,  597—8 
when  eervants,  agents,  attorneys,  &c.  may  be  witnesses  for  theii^ 
principals,  59 J ^  598 
'how  the  objection  of  interest  is  to  be  proved,  598 
by  voir  dire^  id. 

what  questions  are  admisslbl*  on  this  oath,  599 
«ay  be  proved  by  other  evidence,  and  how,  id. 
electing  one  mode  prt^cludes  the  other  id. 
if  interest  appear  at  any  time,  it  exrluiies  the  witness,  600 
how  competeney  may  be  restored  hy  release,  id. 
eannjt  render  themselves  incompetent  by -their  own  a«t  alone,  id. 
form  of  release  to  restore  compeieucy,  601 
from  pacty  to  witness,  id. 
from  witness  to  party,  id. 
at  what  time  release  must  be  given,  602 
when  anomeys,  counsel,  Ac.  are  compellable  t6  testify  against  client, 

^      thair  privilege  construed  strictly,  603 
eaaminatioo  of,  603 

fonn  of  oath,  id.  ' 

of  interpreter's  oaih,  id. 
in  chief,  604 

does  not  in  general  admit  ofleading  questions,  i^l. 
what  are  leading  questions,  id. 
^how  far  witness  is  excused  from  implicating  himself,  605 
witness  can  depose  to  such  facts  only  as  are  within  his  recollec* 
tion,  6U6 
but  may  assist  his  memory  by  memorandums,  id. 
must,  in  general,  speak  to  facts,  id. 
when  he  may  give  his  opinion,  id. 
^       cross  examination  of,  id. 

admits  leading  questions  id. 
the.latitude  allowed  npon,  606—- 7— 8 
re-examinatioQ  of,  607 
how  t*heir  evidence  is  to  be  weighed,  608—9 
how  their  credit  may  be  impeached,  609 
by  disproving  the  facts  stated,  id. 
or  calling  witnesses  to  character,  id. 

what  queistioas  proper  a»  lo  character,  609—10—11 
by  showing  that  witness  hns  made  inconsistent  smtements,  611 
whether   party  may  then  support  witness  by  showiug  cuiisi»teni 

statements,  id. 
party  has  no  right  to  impeach  his  own  witness,  613 
though  he  may  show  him  mistaken , id. 
consequence  ef  admitting  improper  evittni  e,  id. 
(see  erideriet) 
WORK,  LABOUR  &  SERVICES, 

mwimftii  for,  59 

may  be  /or  both  service  and  materials,  id. 

when  special  agreement  it  evidence,  59  to  68 

tf«es  not  lie  where  cootrad  if  sealed,  63—^9 
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MORTGAGE, 

of  a  chattel,  IBS  , 

is  absolute  on  forfeiture,  id. 
-     and  mortgagor  cannot  rr deem,  id. 
difference  between  mortgage  aad  pledge,  30|  n.  C^\ 

JH  rial  tjj 

(see  misnomer.') 
•    WECESSARIES, 

($1*  hutband  and  urife,  parent  and  Mid,  moiUr  and  f  enonl,  mmmitim 
NEGLECT, 

of  bailee,  what  makes  him  accountable,  31  to  34 
of  the  fervnnt  is  the  neglect  of  the  master,  3^ 
slight  nrg]f>ct5  31 
ordinary  neglect,  id. 
gross  neglect,  id. 
NEW  ASSIGNMENT, 
form  of,  in  trespass,  324 
Wow  to  avoid  necessity  ot,  b}'  declaring,  492 
NONSUIT, 

of  justice's  right  to  grant,  528,  540 

w  here  no  costs  are  awarded  upon,  cannot  be  reversed  or  al&ioied  as- 
certiorari,  643 
NOTES, 

(see  bills  of  exchange  and  promissory  notesy 
NOTICE, 

to  plaintiff  on  return  of  warrant,  288 
to  quit,  when  necessary,  by  landlord  or  tenant,  81, 83 
^       of  non  payment  of  a  bill  or  note,  tit  to  117 
.  (see  bills  oftxdiange  and  promissory  notes) 
of  defence  in  action  by  justice  or  conF.table  upon  a  cbote  m  ftctioa  , 

bought,  &c.  142 
lime  of,  how  computed,  143 
of  special  matter  with  the  general  issue,  443 
ofsetoa;4(i2  . 
•  form  of,  463 

NUISANCE. 

action  on  the  case  lies  for,  1^3  • 

(8ee  trespass  on  the  case  properly  to  called) 

oaths; 

form  of  administering,  256 

howfarforn  thereof  given  by  statute  must  be  pursued,  541 
oath  for  subpoena  before  arbitrators,  473 
of  witness  before  arbitrators,  474 
of  arbitrators,  474 
for  a  wnrraot,  2 ''6 
on   shewing  cause  why  defendant  does  not  appear  on   service  of 

summons  by  copy,  255 
to  procure  attacbsnent,  2ii2 
to  procure  ^joui  nmeut,  5o9  ' 
of  competency  of  security.  511 

to  excuse  more  partit  nlar  exhibition  of  account,  511 
of  witness  on  trial  of  cballenge,  53(i 
of  triers,  5ri7,  /f38 

to  keep  jury  during  nr\joaruinent,  545 
(sec  evidence,  cj;ccuinj/i) 
OBLIGATION,  ^ 

of  parties  to  a  bill  or  note,  1<>1  * 

(spe  bills  of  exchange  and  promissory  notes) 
OFFiCEKS,,  ^ 

when  they  must  all  he  present  at  doing  an  oHicial  act,  43  ^ 

voice  of  a  majoriiy  binds,  43  \ 

action  by^  for  mooey  in^huiuls  of  tlicir  predecessors,  ^y  51 
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•OFFICERS, 

how  proved  such,  572 

presumed  to  have  doiie  their  duty  till  contrary  appeu  578 

meaning  of  this  termination*  35,  n.  fS> 
ORDKR,  y    y   '\J 

same  as  a  bill  of  exchange,  83 
ORDER  OF  BASTARDY, 

action  of  debt  lies  thereon,  155. 
ORIGINAL  PROCESS, 

.  (see  si/mmofw,  KarranL  attachment) 
OVERSEERS  OF  HiGHWAYS, 

(see  bridges^  highways) 
OVERSEERS  OF  POOk, 

when  liable  for  maintenance,  fee.  of  pauocrs    5Y   (lA.  fi98 

whether  be  reside  in  their  town* or  not,  €8 
how  to  divide  paupers  on  division  of  a  town,  698 
.    may  bring  debt  upon  an  order  of  bastardy,  155 

OYEur"^'"'"  '"  '^''"  "**"  "*""**  ^°'  certain  penalties,  34$ 

of  the  party's  right  to  oyer, '339,  4t»6 
form  of  craving  oyer,  406 
TARENT  &  CHILD, 

when  parent  enUtled  to  earnings  of  his  child,  42 

(see  hiuband  &  wife) 

when  father  of  a  bastard  is  liable  to  pay  for  his  maintenance,  ST      ^ 

when  parent  is  liable  for  medicines,  &c.  furnished  his  (^hild,  68,  4t7 

mi  action  lies  agatnst  a  child  for  mainiaining  an  indifent  Darent.  6i 

of  the  action  for  seducing  daughter,  188,  193  o       r        ■» 

for  assaulting  and  beating  child,  139 

for  enticing  him  away,  id. 

for  seduction,  maintahmMe  by  master,  mistress,  &c.  I9a 
or  by  any  person  smnding  in  place  of  a  parent,  id. 
whether  a  lather  can  have  an  action  for  taking  away  his  chird»19i 
'remedy  therefor  by  habeat  corpus^  191,  n.  (5) 

^.  Ji,**1!?  P*'®°'  **  ***''^®  ^•^  necessaries  furnished  his  child,  42T 
PARTIES, 

in  an  action  on  contract,  304 

who  must  be  plaintiffs,  id. 

defendants,  305 

D  an  action  for  a  wrong,  307 

who  may  be  pi  aim  id's,  id. 

defendants,  308 

o  A  D^^i??JL^  '""  *"  ^'^^^  character  must  be  pleaded  specially,  394 
PARt^  ers, 

wbo  shall  be  deemed  such,  47 

when  and  how  far  one  is  liable  for  acts  and  contdkts  of  another,  47^ 
8—9  ^^  ' 

before  or  after  dissolution,  47 

bow  they  must  sue  and  be  sued,^.48,  129 

when  one  partner  may  bind  the  firm  by  contracts  not  under  seal,  48-^ 

..  ?v  ;.     by  contracts  sealed,  48 — 9 

*.  >   >v^  ^^^^  ^*'  °"®  partner  may  draw,  accept  or  indorse   bills  or  notes,  so  as 
M/rJt        to  hind  fi.m,  48—9 

^*'         actions  between,  49—50 

arnote  given  by  one  in   the   name  of  firm,   will  be  intende4   in  the 

course  of  partnership  deal,  till  the  contrary  be  proved,  50 
roust  me  and  be  sued  by  their  names  at  length,  407 
one  partner  cannot  introduce  another  into  the  firm,  without  consent  of 
all,  50 
cannot  to  restiained  from  assigning^  by  contract,  69t 
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€ery^  S  vols.  8  vou 

Foufik^ftdjifth  vdumiM  ofthtLaw$  of  the  StaU  ef  Aev-7«H^ 
coDtaiDiog  the  laws  from  the  year  1816  to  1821  iadative*  Tbej 
also  keep  all  the  aDteoedeol  vdamea  of  the  laws  of  thia  «tal« 
for  sale* 


Blakt*i  Prae^ee  of  Ae  court  of  Chancery  qf  the  iUUo  offfi 
York. 


EighiQi  vohmit  of  J6bmo9^$  Jtqforit ;  aecond  elitioD,  wHh  ad- 
<4itioual  notes  aod  references.  The  9th  yoI.  of  thia  editioD  ia 
BOW  io  the  press,  and  will  shortly  he  out. 


BUoik  JJcencBt^  on  parchment^  for  attsmeya  and  cooBseUort 
in  the  sapreme  coart,  and  for  solicitors  and  couosellors  in  the 
'•oart  of  chancery,  from  an  elegant  copper-plate  engra?iqg; 

Cbmmofi  Bonds  on  paper  from  a  fine  copper*plate  eogravio^ 

pnichaied  Ar  (received  ia  exchaiige  for 
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Wm .  €cOuld  aad  Ce< 


Will  procara  from  their  correspondent  in  London  any  par^ 
ticular  work  that  aqy  of  their  caatomeca  may  be  pleased  to 
order* 
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